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NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C. 20594

SAFPETY EFFECTIVENESS EVALUATION
Adopted February 19, 1981

PEDERAL AND STATE ENFORCEMENT EFFORTS
IN HAZARDOUS MATERIALS TRANSPCRTATION BY TRUCK

INTRODUCTION

The Independent Safely Board Act of 1974 suthorizes the National
Transportation Safety Board to "evaluate, assess the effectiveness, and publish the
findings of the Board with respect to the transportation safety consciousness and
efficacy in preventing accidents of other Government agencies." In an
introductory section to the Act deseribing the need for an independent Safety
Board, Congress indicates that the conduct of this and other Board responsibilities
requires "continual review, appraisal, and assessment of the operating practices
and regulations" of Federal agencies involved in transportation regulation. In order
to fulfill these and other responsibilities, the Board conducts investigations and
makes recommendations to appropriate agencies,

The Senate Appropriations Committee, in its report addressing the FY 1980
appropriations for the U.S. Department of Transportation {DOT) and related
agencies, directed the Safety Board to evaluate the efforts of the DOT in the arca
c® safe transportation of bulk hazardous mateiials by truck. 1/ Based on the
authority described above, and in response to the Senate's request, the Safety
Board has prepared this report,

Concern apout the safety of transporting hazardous materials is increasing,
It is part of a larger concern ahout the responsibility and ability of government and
industry to protect people and the environment from the dangers inherent in a wide
range of materials produced or used in manufacturing, farming, research, energy
production, or other endeavors. This concern has baen fed in recent years by a
numker of serious secidents in this country and elsewhere, some in transportation
and others in production, storage, or disposal of the materials., Several incidents
involving nuclear powerplants have raised public anxiety ebout the safe handling of
radicactive materials, including the safety of their transportation.

Given the ncreasing level of public concern, it is not surprising that many
organizations have studied the problem and in particular serutinized the DOT's
efforts to cop2 with the transportation aspects of the prohlem from a regulatory
and enforeeinent point of view. In the preparation of this report, the Safety Board
has reviewed the findings of several major recent studies of hazardous materials
(ransportation and of the Bureau of Motor Carrier Safety (BMCS) end the Materials
Transportation Bureau (MTB), two-agencies within the DOT iwhose responsibilities
and activities bear on the enforcement of hazardous materials regulations
pertainir.g to transportation by truck. These include a 1978 study by the Secrelary

1/ Senate Report No. 96-377; letter irom National Transportation Safety Board to
Birch Bavh, Chairman, Subcommittee on Transportation, Senate Appropriations
Comn.ittee, November 11, 1679,
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of Transportation's Hazardous Materials Task Fcree; 2/ a 1979 study of the BMCS
by the DOT Insnector General; 3/ U.S, General Accounting Office (GAO) studies in
1973, 1977, and 1980 of the BMCS and the overall DOT hazardous materials
program; 4/ a 1979 report by the National Highway Safety Advisory Committee on
the BMCS' truck safety enforcement program; 5/ a 1980 study done for the DOT
General Counsel about the DOT's hazardous materials sanctions system and its
administration; 6/ a 1979 study by the Congressiona Research Service of the DOT's
hazardous materigls regulatory program, done for the Senate Committee on
Commerce, Science, and Transportation; 7/ and several doc.ments prepared by tte
Intergovernmental Science, Engineering and Technology Advisory Panel of the
White House Office of Science and Technology Poliey.

The Safety Board has made the safe transportation of hazardous materials a
concern for the past decade, and has issued recommendations to the DOT on many
aspects of the Federal hazardous materials program. Two areas of long-standing
interest to the Safety Board, snd of particular pertinence to this study, are the
adequacy of the DOT's hazardous materials data system and the need t use risk
analysis for regulatory program planning and evalustion.

In 1969, the Safety Board's "£:udy of Uniform Reporting Systems for All
Mcdes of Transportation in Reporting lucidents and Accidents Involving the
Shipment of Hazardous Materials" recominended the establishment of a DOT data
center for uniform hazardous materials accident/incident reporting and
information. The Board has monttored subsequent developments in DOT's systems
for data collection and analysis and has urged that ‘he systems be expanded to
include collection and use of information abcut emergency response actions and
survival techniques.

Beginning with a 1971 Special Study, "Risk Concepts in Dangerous Goods
Transportation Regulations,”" the Sufety Board has repeatedly urged the use of risk
analysis as a basis for systematicallv planning and evaluating hazardous materials
regulations and for granting exemptions to the regulations.

A 1979 special study by the Safety Board, "Nonrcompliance with Hazardous
Materials Safety Regulations,”" determined six basic reesons why those involved in
hazardous materials shipments do not always comply with the Federal regulations:

2/ [;0’[‘, "Hazardous Materials Transportation Task Force Report" {September
1978

3/ DOT, Office of Inspector General, "Special Study of Bureau of Motor Carrier
Salety, Federa! Highway Admlmslratlon" (September 28, 1979).

4/ GAO: "Need for Improved Inspection and I‘nfor-.,ement in Regulating
Transportation of Hazardous Materials" (B-164497, May 1, 1973); "The Fedetal
Motor Carrier Safety Program: Not Yet Achieving IWhat the Congress Wanted”
(CED-77-62, May 16, 1977); "Programs for Ensuring the Safe Transportation of
Hazardous Materials Need Improving" (CED-81-5, November 4, 1980).

5/ National Highway Safety Advisory Committee, “Task Force Reaport on
Cormmercial Vehicle Maintenance and Safety Inspection Prograins" (June 15, 1979).
§/ Colin S. Diver, "A Study of the Effertiveness and Fairness of DO7T Hazardous
Materials Enforcement Penslties" (June 1980).

7/ Congressional Research Service, Library of Congress, "Hazardous Materials
Transpoctation: A Review and Analysis of the Departmant of ‘Ireasportation's
Regulatory Program" (April 1979).
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the complexity of the regulations themselves, the complexity of the industry
intercclationships, economic pressures, lack of awareness of the regulations by
industry personnel, lack of personnel training, and indifference, The Board
recommended that the DOT expand the MTB compliance program to work through
shipping executives as a means of improving compliance through increased industry
awareness and to elicit informaticn on the regulations' effectivensss. The Board
also recommended that the DOT expand the compliance assurance prograia by
formalizing compliance policies and management systems that will serve as a
model for other agencies with regulatory responsibility, and that ultimately will
lead tc the ability to measure the effectiveness of the program.

Among the many other areas that have been addressed by Safety Roard
recommendations are the need for improved regulation of cargo tank integrity,
control of liquid surge in tank truck transportation, and regulation of rouling to
reduce the risks of hazardous materials transportation accidents.

In acdition tc the studies mentioned sabove, the Safety Board reviewed
program documents supplied by DOT officials. Safety Board staff conducted
exlensive interviews with State officials in 11 States; DOT officials in DOT
hesdquarters and in 8 regional offices axd 12 States; members of the hazardous
materials shipper and carrier industries; and several individuals knowled. Teable
about aspects of hazardous materials transportation, In addition, telephone
interviews were conducted with officials of various State hazardous
materials-related programs in 13 States. (Appendix A lists all persons interviewed
by Safety Board staff.)

This study presents an overview of curreat efforts of the BMCS and the MTB
to enforce the motor vehicle-related Federel Hazardous Materials Regulations.
Majox criticisms that havc been leveled against these agencies' efforts in the past
are discussed and the ageacies' actions so far to respond to them are evaluited.

The report describes in some detail the programs vndertaken by several
States to regulate the transportation of hazardous materials by truek. The report
also deseribes a program recently implemented by the 3MCS in which four States
are perticipating in a 3-year "demonstration” of the feasibility and cffectiveness of
the States concucting truck safety (and weight enforcement) programs. The report
compiles detailed information about State truck safety and hazardous materials
enforcement programs which will be of help in considering whether and how best to
devolve more of this task to the States, a course recommended by many observers
and contemplated in several recent Congressional bills.

On the basis of its evaluation, the Safety Board recommends several steps the
70T should take to improve the efficiency and, in time, the effectiveness of
‘7ederal teuck and hazardous materials enforcement programs; and it provides
insight into at least some of the problemns to ve considered in any attempt to
establish Pederal grants-in-aid for State enforcement programs.

Two points should be kept in mind in reading this report. First, the BMCS
enforces two different sets of regulations that applv to trucks carrying hazardous
materials in interstate commerce: the motor vehicie-related Federal Hazardous
Materials Regulations (4¢ CRR 177) and the Tedersl Motor Carrier Safety
Regulations (FMCSR) (49 CFR 390-397). The FVICSR's pertain to all drivers,
carriors, and equipment involved in the interstate carriage of virtually any goods;
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the Federal Hazardous Materials Regulations apply to drivers, carriers, shippers,
and equipment involved in hazardous materials carriage. The BMCS has integrated
its enforcement of thes> two sets of regulations; enforcemert of both is carried
ovt by the same personn=l and largely through the same mechanisms: on-the-road
truek inspections, audits of management practices, other formal and informal
contacts with the truckinz industry, and the imposition of fines for violation of the
regulations. Thus, there ‘s no BMCS "hazardous materials enforcement program”
which is clearly distinguishable from the overall motor carrier safety enfercement
progrem of the BMCS, To understand how the BMCS carries out its hazardous
materials enforcement responsihility, one must understand the larger program of
motor carrier safety enforcement, of which hazardous materials activities are
merely a part.

Second, although the Senate's request for this study directed the Ssfety
Board's attention particularly to the transportation of bulk hazardous materiais by
truck, the BMCS enforcement program does not lend itself to such a distinetion,
The enforcement of the Federal Hazardous Materials Regulations is handled by the
BMCS in the same way whether the materials are being transported in bulk or in
separate packages within a truck. For purposes of this study, "bulk" refcrs loosely
to the carriage of hazardous materials by tank truets.

The Hazardous Materials Problem

Even if one surveys only the area of hazardous materials transportation
{leaving aside production, use, and disposal of these materials), the situation can
best be deseribed as complicated:

0 There are thousands of materials classified variously as "hazardous
materials,” '"hazardous substances,” and/or "hazardous wastes,"
depending on their destination and the nature of theis dangers;

The transportation of these materials is governed by a large, complex
body of Federal regulations, administered by several agencies, and an
explosively prolifcrating assortment of State, municipal, and local laws
and regulations, which sre often inconsistent with each cther and
possibly with the Federal regulations, A wide array of State and lceal
agencies administer these laws,

Surprisingly little is known with certainty about the amounts of tnese
materials ir transport, although it is believed to be very large and
growing; their distribution among the various modes of transportation;
the routes on which they evre being moved; the nuinbers and typ-s o1
shippers and carriers involved in their handling; the numbeis of
accidents involving hazardcus materiels or their costs to sociely; the
risks to be assessed in developing hazard eontrol strategies; and many
other basic questions,

Alithough the losses associated with transportation of hazardous
materials so far (since attempts at recordkeeping were instituted in
1971) are generally conceded to be low, the DOT does not know
whether, and to what extent, their regulations and enforcement
programs have anything to do with this generally good history.
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The DOT itself acknowledges the inadequacies of the information available
about hazardous materials transportation. A DOT study of its hazardous materials

programs found recently:

.. [No] firm data base about regulated materials and modal
movement exists. Estimates vary widely on the total annual
volume of hazardous materials transported in commerce. Despite
isolated efforts by DOT elements, there is no centralized,
cohesive information system for identifying such matters as
where hazardous materials are produced [and] stored, the mode
by which they are transported, and the geographic and physical
nature and population density of the routes over which they

move. 8/

The lack of reliable information extends beyond the matters mentioned
above, however. The DOT does not know exactly how much it spends on its
hazardous materials programs each year; for 1377, it estimated about $8.4

million, 9/

The numbers of 1ccidents involving hazardous materials in transportation
each year are nat knrown, From 1971 through 1979, 95,167 "incidents" were
reported to the DOT, atout 90 percent of them by motor carriers., However, the
regulations require only ~arriers (not shippers) to report such incicents; the LOT
does not require intrastate carriers to report them, and, in any case, "only 65 eir
carriers, 1,272 highway curriers, 84 railroads, 56 water carriers, and 18 freight
forwarders have ever submitted incident reports since they were first required in

1971." 10/

Although the DOT dces not know the exact number of companies subject to
this requirement, agency o/ficials concede hat those reporting constitute only a
smail percentage of them, 11/ Furthermore, the DOT concedes that the
information transmitted by these reports is not reliable. The DOT Hazardous
Materials Transportation Task Force noted that "the adequacy and relevancy of
much of the data [in the incident reports] are questionable" and "the credibility of
nvailable incident data is questionable, and there is no routine validation of tne

¢sta [by the DOT.1" 12/

The DOT does not knew how many comgpanies are involved in hazardous
materials transportation. In the area of truck carrisge, for example, the BMC¥
official list of hazardous materials shippers includes 12,000 firms; its official list
of hazardous materials carriers includes 11,700 companies. The BMCS has
acknowledged this list is incomplate, but it has no astimate of just how incomplete

it might be.

8/ DOT, "Task Force Report,” op. ¢it., pp. 39-40.
9/ Ibid., p. 11.

16/ GAO, op. cit. (1930), p. i7.

1/ Ibid.

12/ DOT, "Task Force Report,” op. cit., pp. 41-42,




Keeping in mind the serious inadequacies of tiie information, a few further
statistics may give some sense of the size of the enforcement task facing the
DOT. The DOT estimates that there are:

0 At least 4 billion tons cf hazardous materials shipped each year

o At least 218 billion ton-miles of hazardous materials transported
each vear

At least 250,000 shipments (bulk and nonbulk) made each day (and
expected to double in 10 vears)

At least 4,370 locations from which bulk shipments originate
At least 50 suppliers of $enk trucks

At Jeast 413,000 tank trucks regularly transporting hazardous materials
in bulk

The DOT estimates that somewhere between 5 and 15 percent of all trucks on
the road at any time carry hazardous materials. In one State it was found that
about §5 percent of the materials transported were ftammable or combustible
liquids; about 10 percent of the hazardous materials trucks were carrying amounts
sufficient to require piacarding {more than 1,000 pounds); 41 percent of these
trucks either were not placarded or were improperly placarded; and 23 percent of
the hazardous materials trucks failed to carry the requirad shipping papers. 13/

During & May 1979 inspection of trucks crossing the Mississippi River at
several! locations, the BMCS found that 17 percen! carried hazardous materials; the
297 hazardous materials trucks inspected had 291 hazardous materials violations,
16 of them serious enough to put the truck out of service; 93 more of these
hazardous materials trucks were put out of service for ser.ous equipiment violations
{such as inadequate brakes, defective tires, driver hours-of-service vinlations,
ete,).

Nearly 95 percent of the hazerdous materials earriers surveyed in a 1978
study by the BMCS had violated the driver hours-of-service rules; in the sauie
study, havardous materrials carriers had "the worst record [for] opreventable
accident frequency rats" (20 peccent more invalvement than expected), 1Y/

- From 1971 through 1979, at least 183 people have been killed as a direct
cesult of hszardous materials unintentionally released during transpo-~tation; at
least another 3,941 have been injured under the same circumstances; and at least
$58,253,869 in property damage has resulted. 15/

13/ 4. William Schmidt and Dennis L. Price, "Virginia Highway Hazardous Materials
Plow: 1977 Survey,” for the Virginia Nepartment of Transportation Safely,
Blacksburg, Virginia {1977).

14/ DOT, Federal Highway Adminisiration, Bureau of Motor Carrier Safety,
"Safety Fffectiveness Evaluation Report" (December 1979), Although the BMCS
concluded that this study had been flaw2d by weaknesses in the sampling plan and
other data problems, these conclusions were gublished with no proviso.

15/ Figures supplied by the DOT, based on incident reports.
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The dimensions of the problem are expanding with increases in hazardous
waste generation, and the magnitude and gravity of the transportation and disposal
probtems are only gradually coming to be realized. Although this studv does not
focus on this area, some understanding of its impact is impartant to put the larger
hazardeus materials enforcement efforts in perspective.

It is estimated (again, no firm figures are available} that industrv generates
10 mitlion tons of nonradioactive hazardous waste each vear, growing at a rate of 5
to 10 percent annuallv; 90 percent of it is liquid; almost all of it is toxic. 16/ Al
least for a time, transportation of this material is likely o increase substantially,
partly as a result of the steady increase in waste procuced, and partiy as a result of
some disposal sites being shut down. Sites are being closed due to more stringent
controls on their operations, the unwillingness of site owners to accept increased
liability, and increasing opposition from citizens to permitting their continued
existence or to accepling new sites in their area, 17/

Under the Resource Conservation and Recovery Act of 1976 (RCRA), 18/ the
Environmental Protection Ageney (EPA) and the DOT are attempting to bring
hazardous waste handling under some kind of contrcl to protest the public and the
environment from the dengers of these substances. As with hazardous materials in
general, however, the agencies know little about the industries involved, the size of
the problem, and the kinds and extent of hazards involved. Tor example, in an
attempt to start building up a solid data base :ibout the nature of this problem and
provide enforcement officials with lists of repulated compeaiies, the EPA requires
all generators, transporters, treaters, storers, and disposers of hazardous wasle to

o o T ———— e i A e

1§/ Warren E. Tsman and Gene P. Carlson, "Hazardous Materinls" (Encino,
California: 1930), p. 15. Another indication of the growing size of this problem

was noted in the "Hazardous Materials 1ntelligence Renort (UMIR)! of December 5,
1480: "When frading ended at the New “"ork Stock Exchauge on Necemher 2, 1980,
stork shares of the four largest U.S. hazardous wastec management firms were
selling at prices two or three times higher than they had earlier in the year. In
recent weeks, stock market analysts have reported a rapid inerease in institutional
investment in the waste management industey. . . . [1] ndustry representatives und
stock market analysts project a rapid growth in the waste management industy
over the rext 5 vears. . . [ A) nnual revenues in the industry, currently esiimated at
approximately $300 miliion for 1980, could increase to $1.5 billion by 1985, A
recent -PA-funded studv projected a 15 percent increase in the volume of
haza-dous wasles treated or disposed of in commercinl faeilities in 1981 over
1950."

17/ A recent Council on Environmental Guality opinion poll found that more than
50 peccent of the respo: lents said thev were unwilling to accept a hazardous wasle
landfiil withkin 50 milzs _f their home. A Georgia citizens group is challenging the
constitutionality of a provision of the Georgia Hazardous Waste Munagement Act
which denies lecal povernments the right to prevent a State-permitted waste
facility from locating within their jurisdicetion. Source: "HMIR," December 5, 1980,
18/ 49 U.8.C. 6901, et scq.




notify the 502 of their activities, 19/ Initialiv, the EPA estiimated that there are
about 400,010 such persons, husinesses, and Federal agencies; 20/ late. , it reduced
the estimate to about 98,000. 21/ However, by tl.e notification de-dline, August
18, 1950, only about 35, 000 notifications had been received, 22/

The situation is further complicated by the fact that most of the thousands of
mnalerials clessified Ly the DOT as hazardous are, when handled as waste, also
subject to the new hazardous waste regulations issied bv the BOT ani the
EPA. 23/ Whereas the DOT's Hazardous Materials Regulations have been applicd
only o interstate cominerce, the hazardous wasle regulations applv equally to
inlerstate and intrastate onerations,

Although the RCRA authorizes States 1o establish hazardous waste
enforcement programs, and some States are moving to do so, it is likely to be a
long time before ali States have such programs and there is reasonable uniformity
and consistency among them. Until then, the BMCS will be largely responsible for
ensuring that hszardous waste transporters and shippers are complvitg with the
Federnl Hazardous Materials Regulations, the hazardous waste reguiations, and the

FMCSR’'s (insofar as they apply) 24/ No Federel or State official interviewed for
this report could estimate the size of this new responsibility,

For enforcement officials, hazerdous waste transportation presentis a
difficulty that other hazardous matericls do not, a difficulty that mav require far
more effort on Lheir part to inonitor. That is, nonwasle hazardous materials have
an inherent value to those involved in their transportation and there is considerable
inherent incentive 1o handle these materials in such a wayv that thev arrive at the
intended destination and in proper condition. This acts, to some degree, as an
inducement to "voluntary compliance” with the hazardous materials transportation
regulations, insofar as the regulations are direc.:d to the same end. Hhazardous
waste, on the other hand, is a material which by definition has little or no inkerent
value. None of the parties involyed in its transportation really has any incentive to
handle it "safely” other than the incentives created by laws and his or her sense of
public responsibility. Whereas erforcement officials have relied heavilv on
voluntary compliance by industey with t{he general bhazardous materials
transportation rules, the degree of such voluntary compliance with the hazardous
waste rules is likely to be far less, and enforcement efforts will have to he

19/ This requirement is similar to the requirc-aent thait the DOT is authorized to
impose on persons end businesses involved in hazardous materials transportation,
although tre information required by the EPA is less extensive than the
registration statement outlined in the Hazardous Materials Transportation Aect.
The EPA's difficulties in successfully implementing this requirement may he
similar te those the DOT might encounter 1f it implemented its registration
authority.

20/ GAO, og cit, (1980), p. 14.

21/"1!"-1!}{ August 22, 1980,

22/ 1bid.

23/ 45 F.R. 33150 and 34560, May 19, 1980.

24/ The EPA will "bring enforcement action” against transpnrters when the
tran<portat|on is ancillary Lo treat~ent, storage, or disposal, but the discovery of
violations is likely to be accomplisned by BMCS or State officials. Memorandum of
Understanding Between 11 £i7A and the DOT, 45 F.R. 51645, August 4, 1980.




commensurately greater if the public is to be protectec. 25/ Indeed, the very
nature of the enforcement programs will probebly have to be different from tie
hazardous materials enforcement piograms, involving much more active "detective
work" to locate ilegal dumping operations snd trace thei~ participants.

Finaily, a word should be said about deregulation. Under the Mctor Cerrier
Act of 1980, 26/ provisicns have been made to substantially reduce the degree of
Federal economic regulatory control over the trucking industry. In the discussions
that preceded passage of the Act, concern was expressed about the possible effects
of economic deregulation on truck safety (including hazardous materiails trucks).
Although the DOT assured Congress that "regulatcry reform will not pose a safety
problem," 27/ some of the BMCS officials interviewed for this report seemed less
certain of it. The basis for the DOT's official assurances is unclear, since the study
relicd on by the DOT hed concluded that it is not possible to determine from
currently available data "whether the lack of a systematic relationship {between
economic regulation and safety] occurs because economic regulation hus no actual
bearing on motor carrier safety, or because methodological defects in the data
collection and preparation process obscure the relationship that exists." 28/

In an attempt to prevent degradation of truck safety as a result of
deregulation, the Act requires certain motor carriers to demonstrate "minimum
levels of financial responsibility” to cover public liability. property damage and
environmental restoration costs in the event of accidents. These require nents
have not yet gone into effect and their impact on the safcty of truck trensporta-
tior (including hazardous materials transportation) will not be known for some
time,

25/ See, for instance, "Gypsy Trucks Carry Poisonous Chemicals to Forests, Field,"
The Washington Post, April 11, 1930. The story describes the operations of a
broker who provides maps, placards, and bogus shipping papers {0 truckdrivers who
will haul hazardous wastes from industrial plants and durap them illegaily in
abandoried gravel pits, pastures, and other places. When the truckdriver leaves the
shipping point, tke placards are removed and a false manifest is substituted for
that properly describing the shipment. The truckdriver later meets a contact who
explains where to dump the load. The Post reports it "as common talk among
truckers that the brokers represent organized crime.” See also, "Toxic Wastes
Challenging New Jersey" (March 25, 1980); "New Jersey Acts to Combat Toxic
Wastes" (March 26, 1980); "New Jersey Chemical Firms Working to Combat Waste
Disposal Problem" (March 27, 1980)% and "New Jersey Tightens Rules on
Transportation of Hazardous Waste" (March 28, 1980), The Journal of Commerce.
26/ P.L. 96-296, 94 Stat. 793, July 1, 1980,

27/ Secretary of Tansportation Neil Goldschmidt to Howard W. Zannon, Chairman,
Senate Committee on Commerce, Science and Transportation, April 14, 1980
(emphasis in original).

28/ Raven Systems & Research, Ine,, "Review of Studies of the Relationship
Between Motor Carrier Econon:ic Regulation and Highway Safety”
(DOT-0S-90048), prepared for the DOT, March 1980.




BOT Authority

The Hazardous Materials Transportation Act of 1974 28/ is the primary
source of the DOT's current authority to regulate the transportation of hazardous
materials in commerce. Its purpose was '"to improve the regulatory and
enforcement authority of the Secretary of Transportation to protect the Nation
sdequately against the risks to life and property which are iherent in the
transportation of hazardous materials in commerce."” It replaced several older
laws, consolidating the Secretary's powers under them and eitending his or her
authority in several important ways.

Under the Act, regulations promulgated by the Sceretary "may govern any
aspect of the transportation of hazardous materials which the Secrctary deems
necessary. . ." Specifically, the Act authorizes the Secretary to:

o} Establish and revise "critevia for handling” hazardous materials

0 Require hazardous materials carriers. shippers, and "package" and
"eontainer” manufacturers to  submit biannual "regisiration
statements" 30/

issue exemptions to the requirements of the Act and of the DOT
regulations issued under it

Inspect "records and properties" relating to hazardous materials
packages and containers or the transportation "by any person" of
hazardous materials in commerce.

The Act provides civil penalties of vp to $10,000 per viclation per dav of violation
for "knowing" violation of the Act or the DOT's regulations; and eriminal penalties
of up to $25,000, 5 yeavs imprisonment, or both, for "willful" violations. 31/

The Act required the Secretary to establish "facilities and technical staff"
able to evaluate the “risks connected with the transporiation of hazardous
materials and materials alleged to be hazardous;" set up a central reporting system
and data center for the facilitation of response to hazardous materials
emergencies; and "eonduet a continuing review of sll aspects of the transportation
of hazardous materials" so that he would be able to "recommend appropriate steps
to assure the safe transportation of hazardous msaterials.," Finally, the Secretary
was directed to prepare an annugl report to Congress on hazardous materials
transportation, including an "evaluation of the effectiveness of enforcement
activities and degree of voluntary compliance" exhibited by those involved in it

29/ P.L. 93-633, 88 Stat. 2156, January 3, 1975.

30/ These statements would contain "such person's name; principsl place of
business; the locstion of each activity handling such bazardous materials; a
complete list of all sueh hazardous material handled; and an averment that such
person is in compliance with all applicable criteria established by the Secretary.™
31/ In practice, the BMCS does not distinguish between "knowing” and "willful"
violations, and rarely seeks criminal pensalties.
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Although the Act authorizes the Secretary to issue regulations applicable to
hoth inferstate and intrastate transportation of hazardous materials, the DOT does
not currently exercise its intrastate authority. 32/

Under the combined authority of the Act and the laws that preceded it, the
DOT has issued a complex body of regulations that address a wide range of
sotivities involved in hazardous materials transportation. 33/ Many of these
regulations are applicable to hazardous materials transportation in any mode of
transportation such as those that designate what materials are "hazardous," the
proper preparation of shipping papers, the required reporting of "ineidents™ or
accidenis involving hazardous materials, the proper marking, labeling, and
placarding of shipments, specifications for containers used in several modes of
transportation, and others, Others pertain to hazardous materials transportation
by specific modes of transportation: the specifications for containers usec in
montor vehicle transportation, including tank trucks; specific rules on loading and
unloading hazardous materials being carried by truck; and rules on steps to be
talen in the event of an accident invoiving a motor vehicle carrying hazardeus
materials,

In regard to the carriage of hazardous msterials by truek, the Motor Carrier
Act of 1935 34/ provides a second source of authority to the DOT. This law
authorized the Interstate Commerce Commission (ICC) to establish and enforce
safety standards for motor carrier operations. In 1966 the Act creating the DOT
transferred the ICC's responsibility for motor carrier safety and ICC's
corresponding personnel to the new Department. The DOT assigned this
responsibility to the BMCS within the Federal Highway Administration (FHWA) in
April 1967,

Under the authority of this Act, the DOT has issued the FMCSR's whieh
govern the safe operation of all interstate truck carriage. 35/ The rules address
drivers' qualifications and their hours of service; general and specifie items of
truck equipment and their proper inspection, repsir, and maintenance; the
reporting of certain accidents; and special rules on driving and parking trucks
carrying 1,000 or more pounds of hazardous materials.

32/ In practice, the DOT considers that a motor carrier is engaged in interstate
commerce if, "in fact, any shipment aboard the particular vehicle originates from
outside the State or is consigned to a destination outside the State; he is engaged in
interstate. . . commerce at all times if his vehicles cross a State line with any
significant frequency. . . . Ii the carrier is considered to be engaged in
interstate. . . commerce, then gll hazardous materials aboard his vehicles at all
times are ccnsidered regulated by the LOT, even though some of those particular
articles may only be moving in intrastate operations or that particular segment of
transportation is only within a single State." Source: Lawrence Bierlein, "The Red
Book on ‘Transportation of Hazardous Materials," p. 138.

33/ 49 CFR 100-179,

34/ 49 L.S.C. 301, et seq.

35/ 49 CFR 390-397,
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The following penaities apply to "knowing ad willful® violations of these
regulations by for-hire or private carriers: 36/

0 For violation of recordkeeping or reporting r2quirements by a for-hire
interstate carrier, a civil fine of $500 per offense may be assessed by
the BMC3, and $250 per dey for each day of continuing violation;

For all other types of violaticn by a far-hite interstat2 earrier, and all
types of violation by a private interstate carrier, a eriminal fine of not
less than $100 nor more than $500 for the first offense and for each day
of continuing violation may be sought by a U.S. Attorney; for the
second offense, and for each day of continuing violation, the minimum
fine is $260. 37/

In addition, the BMCS hes several other methods of encouraging carriers'
compliance with the hazardous materials and motor carrier safety regulations
through its involvement in ICC proceedings. For example, the BMCS is asked by
the ICC to determine the "safety rating" of catriers who apply for authority to
operate; these ratings may determine whether or rot the carrier is granted
operating authority or may result in certain limitations being placed by the ICC on
the operating authoritv granted to the carrier. If a carrier is subject to a
Compliance Order impose:! by the BMCS as nart of an enforcement case, and the
BMCS finds that the carrier has violated that Order, the BMCS may ask the ICC to
suspend or revoke the carrier's operating authority.

Importantly, in 1978 the FMCSR's were incorporated by reference in the
Federal Hazardous Materials Regulations, 38/ In effect, this means that a
viclation of the FMCSR's in connection with the transportation of hazardous
materials subjects the offender to the Federal Hazardous Materials Regulations
sanctions in addition to, or instead of, the FMCSR sanctions.

36/ "For-hire carriers are trucking firms which transpott freight owned by enother
party. There ure two distinet types of for-hire carriers--cominon carriers and
contraet carriers. Common carriers provide transportation services to the public
in general. Contract carriers are in business to meet the needs of individuel
customers. With certain exceptions, common and contract cerriers must have their
specific services authorized by the Interstate Commerce Cominission. Authorized
for-hire carriers are also known as regulated or certificated carriers, . .. Private
carriers are defined as manufacturers, wholesalers, retailers snd others wlio use
their own vehicles or leased vehicles to transport their own goods." Source: DOT,
Federal Highway Administration, Bureau of Motor Carrier Safety, "1976-1978
Analysis of Motor Carrier Accidents Involving Vehicle Defects or Mechanical
Pailure," (November 1979), p. x.

37/ It is worth noting that violations of the Interstate Motor Carrier Noise
Emission Standards (49 CFR 325), which the BMCS also enforces, may subject first
offenders to fines of $25,000 per day, imprisonment for 1 year, or both, and
$50,000 per day, 2 vears imprisonmert, or both, for subsequent offenses, (Noise
Control Act of 1972, 49 U.S.C. 4910.)

38/ 49 CFR 177.804; 43 F.R. 4859, February 6, 1978.




Materials Trarwgortetion Bureau

Although the MTB of the DOTs Research and Special Programs
Administration (RSPA) has no direct responsibility for enforcing the motor
vehicle-relate¢ Federal Hazardous Materials Regulations, 39/ it was intended to
play a considerable role as coordinator of all the modal administrations' hazardous
materials activities, including enforcement. One of the major purposes of the
Hazardous Materials Transportation Acet of 1274 was to permit the Secretary of
Tcansportation "to draw tlogether the previously fragmentad regulatory and
enforcement powers over the movement of hazardous materials in cornmerce into
one consolidated and coordinated cffort.” 40/ In 1977 the Secretary delegated this
responsibility to the RSPA and the MTB, "with the MTB. . serving as coordinater
{of the modal administrations’ activities] and the lead agency for promuigation of
{hazardous macerials] regulations." 41/

The MTB issues all hazardcus materials regulations promulgated by the DOT;
however, regulations pertaining to one mode of transportation (such as motor
vehicles) are usually developed by the appropriate DOT modal administration (such
as the FHWA's BMCS),

In its role as overall coordinator of DOT hazardous materials programs, the
MTB has been largely responsible for the collection and analysis of hazardous
materials data. For example, hazardous materials "ineident reports” are collected
and analyzed by the MTB. The MTB also is developing the new DOT-wide
Hazardous Materials Inforration System which will, in part, cotlate data collected
by &ll the DOT modal administrations to help plan hazardous materiels research,
regulations, and enforcement activities by the MTB and the DOT modal
administrations.

The full scope of the MTB's authority and responsibilities as overall DOT
coordinator of hazardous materials programs has never been clearly defined. This
ceport will discuss some of the efforts made by the MTB to carry out this task and
evaluate its success so far.

The MTB .. staffed by 85 professionals, Figure 1 shows the MTB organiza-
tional structure .ithin the RSPA.

Bureau of Motor Carrice Safety

Primary responsibility for enforcement of the molor vehiele-related Friaral
Hazardous Materials Regulations rests with the BMCS. In general, this ir.lude:s
monitoring motor vchicle carriers and shippers for compliance with the Federal
Hazardous Materials Regulations, and inspecting manufacturers, reconditioners,

39/ The MTB has direct resporsibility for enforcing the Federal Hsazardous
Materials Regulations pertaining to multimodal shippers of hazardous materials,
and for inspecting and enforcing against certain container manufacturers,
reconditioners, repairers, rebuilders, and sellers, but not including containers used
in bulk highway transportation, 49 CFR 1.48(v).

40/ DOT, "Sixth Annual Report of the Secretary of Transportation on Hazardous
Materials Control” (1¢75), p. ill.

41/ DOT, "Task Force Report,” op. eit., p. 72 (emphasis added).
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Figure 1.—Materials Transportation Bureau organization chart.
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repairers, and retesters of containers used in the bulk transportation of hazardous
materials by highway. The BMCS also conducts enforcement cases initiated
against any of these entities,

The BMCS, like the other offices within the FHWA, carries out its activities
through its Washington, D.C., hcadquarters and a ficld organization, In
heac iarters, the BMCS is headed by a director and deputy directot, who report te
the FUWA Associate Administrator for Safety. The Operations and Regulations
Divisions are the two main divisions of the headquarters office. Under the
Operations Division, the Field Programs Branch is responsible for general direction
of the field programs, and the Compliance and Analysis Branch is responsible for
data management and analysis. The Development Branch, the Hazardous Materials
Branch, and the Evaluation and Analysis Branch are under the Regulations Division.
Fifty-three professionals work in the headyuarters office. Figure 2 depicts the
BMCS organizational structure within the FHWA,

There are 187 BMCS p«rsoi.nel working in the field, managed by nine BMCS
Regional Directors, one in each of the FHWA regional offices. (Table 1 shows the
location of the FHWA regional offices and the States in each region.) The BMCS
Regional Directors report to the FHWA Tegicnal Administrators. Each director is
assisted by a hazardous materials specialist and an accident investigation specialist
Under the FHWA Regional Administrator, these three persons provide the
administrative guidance for the BMCS field personnel working in the several Stetes
withii. each region (also under the general guidance of the headquarters BMCS
Field Programs gdranch)., The specialists are responsible®for directing field
setivities in their areas of expertise. liowever, it is not uncommon for the
specialists to spend a significant portion of their time working in the field, as well
as administering the region's truck accident investigation and hazardous materials
programs. They provide in-service training to other BMCS field personnel &nd,
occasionally, for State personnel within their region,

The remainder of the BMCS field staff are distributed throughout the nine
regions. Generally, there is at least one BMCS safety investigator in each State;
administration is provided by officers-in-charge (OIC), who are investigators
designated by the regional directors to administer BMCS activities within their
State. The OICs' administra.ive responsibilities include assigning workloads to the
other Investigators and maintaining records. Figure 3 shows the BMCS field
structure.

It is important to understand the relationship between BMCS headguarters
and its field staff, The organizational link between BMCS headquarters officials
and the field staff is indireet. The headquarters BMCS Director officially
communicates with the field through the FHWA Associate Administrator for Ssfety
(in headquarters), who in turn communicates with the nine FHWA Regional
Administrators. The regional administrators, however, enjoy a high degree of
autonomy in administering FHWA (and therefore BMCS) activities in their regions;
they may delegate more or less authority to their BMC3 Regional Directors. Most
of the FHWA Regional Administrators do not involve themselve: heavily in BMCS
activities, giving BMCS headquarters considerable influence {via the FHWA
Associate Administrator for Safety) over field work. Some regional administrators,
however, exercise a higher level of supervision over BMCS activities and oversee
field program administration rather closely.
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Table 1.—FHWA/BMCS Reglors

Headquarters: Albany, New York

States:  Maine, Verimont, New Hampshire,
New York, Massachusetts,
Coanecticut, Khode Isiand,
New Jersev, Puerto Rico

Region 3 1/ Headquarters: Bsltirnore, Maryland
States:  Pennsylvania, Maryland,
Delaware, West Virginia,
Washington, D.C.

Headquarters: Atlanta, Georgin

States:  Kentucky, Tennessee, North
Carolina, South Carolina,
Mississippi, Alabama, Georgia,
Florida

Fegion § Headqiarters: Homewoced, llinois
States:  Mirmesota, Wisconsin, Michigan,
[linois, Indiana, Ohio

Region 6 Headyuarters: Fort Worth, Texas
States:  New blexico, Oklahoma,
Arkansas, Texas, Louisiana

Region 7 Headquairters: Kansas City, Missouri
States:  Kansas, lowa, Nebrasks,
Missouri

Region 8 Headquarters: Denver, Colorado
States: Montana, North Dakotas,
South Dakota, Wyoming,
Jtah, Colorado

Region 9 Headquarters: San Francisco, California
States: Nevada, California, Arizona,
Hawail, Trust Territories

Region 10 Headquarters: Portland, Oregon
States:  Washington, Oregon, Idaho,
Alaska
¥ There is no Region 2.
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MTB HAZARDOUS MATERIALS PROGRAM COORDINATION

As described earlier, the MTB does not have direct enforecement
responsibilities in the area of bulk transportation of hozardous materials by trueck.
Although the MTB does hsve enforcement responsibility over “container
nianufacturers, the manufacturers of the containes usad in bulk truck
carriage--tank trucks--are the responsibility of the BMCS. 42/

It is intended, however, that the MTB act to fulfill one o the primery goals
of the Hazardous Materials Transportation Act, namely, the pulling together of the
DOT's hitherto fragmented hazardous materials programs inlo a coordinated,
carefully planned effort among ali the DOT agencies. A DOT renset in 1978 noted:

Because hazardous material transportation programs are an inte-
gral part of each mode's safety programs and are not centralized
nithin the Department, greater reliance on coordinetion and
cooperation among organizational units is required. Program
oversight, including policy recommendations, resource allocations,
and coordinated problem-solving, is needed for the Department to
provide effective leadership in the administration of aur hazar-
dous material transportation program. 43/

The report went on tv say that the RSPA f{i.e,, MTB) "should exert a more vigorous
leadership role in planning the development of the hazardous material program
within the Department,” 44/

SAFETY BOARD ANALYSIS

On the basis of the Safety Board's review of the MTB's relationship with tha
BMCS, it appears that the MTB has little if any influence on the BMCS's enforee-
ment program planning and implementation. Tte MTB Director told Safety Board
stalf that the MTB has some input into the BMCS enforcement program planning
but that it is mainly through such processes as budget preparation or, informelly,
through monthly enforcement meetings. He noted that the MTB does not, as &
matter of course, see ‘he modal administrations' overall program plans for
enforcement. He noted that enforcement activities are connected "at the attorney
level"--tne top enforcement personnel of the modal administrations and the MTB
meet monthly, he said, to discuss "conpliance problems" and administrative
matters. He said that the MTB does not see its role in enforcement coordination as
one of "telling the modes what to do." Rather, he said, it is one of "keeping the
modes aware of emerging high-level interests or problems” (such as radioactive
materials transportation).

The chief of the MTB's Hazardous Materials Enforcement Division said that,
while communication among the modes is better than it was in earlier years,
communication and cooperation still occur in an mupstructured” manner. Even in
the area of data sharing, the MTB has not developed a system for coordination of

42/ 49 CFR 1.48{v). The BMCS apparently has not performed any inspection of
enforcement activities in this area. The MTB, on the other hand, carried out two
inspeations of cargo tank manufacturers or retesters in 1980.

43/ DOT, "Task Force Report," op. cit., p. x.
Ef_l_t_)jg-:p.‘?& port,” Op. cit,, P
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infermation among the modes. For example, data on faulty containers which are
gathered by the DOT modal administrations through their enforcement activities
are not automatically seiit to the MTB. He said that, waite the MTB is "likely 10
hear of it,” there is no automatie procedure for reporting suck data and sharing the
information among all the enforcement personnel. As discussed further below, no
one in the DOT, including the MTB, has devised a commor. identification system for
hazardous materials shippets, so that enforcement personnel in each of the modal
administrations can reacily review other modes' enforcement experience with a
given shipper.

In its review of the DOT hazardous materisls program, the DOT Hazardous
Materials Transportation Task Force concluded that the DOT-wide hazardous
materials program <¢oordingtion contemplated in the Hazardous Materials
Transportation Act had not been accomplished. The task force recommended that
a Standing Committee on Hazardous Materials should be formed, headed by fae
RSPA Administrator and including the administrators of the modal agencies and
representatives of the Cffice of the Secretary, The committee was to "provide &
Departmental focal point for execution of all huzardous materials programs,” and
"would serve as the Secretary's principal source of advice on all aspects of
hazardous materials including policies, legislation, problems, and resource
s\location." 45/ The cominitie2 "should have oversight responsibility for all
hazardous material programs within the Department and ensure that the various
operating modes are cooperating and coordinating where necessary." 46/ The
"contmmng purpose of the Standing Committee would be to provide a focal point at
the senior management level for review of hazardous materisls programs.” 47/ The
task force stressed that "care should be taken to prevent the Standing Committee
from becoming a committee whict discusses, but has n> power to act, and
gradually ceases to meet altogether.” 8/

The cc¢ nmittee met a few times after the Secretary ordered its
establishment in September 1978, The most recent meeting that MTB officials
could remember was held in December 1979, According to the meeting notes made
available to the Safety Board, the committec's attention had been devoted to
implementation of the DOT Hazardous Materials Transportation Task Force Report
recommendations; as of the time wlen it apparently ceased to ineet, the
committee hed not dealt with the larger questions of overall DOT coordination of
all its hazardous enforcement activities, The director of the MTB's Office of
Hazardous Materials Regulations said that by the December 1979 meeting, the
"seriior management level” was no longer attending committee meetings; they were
represented by staff "several levels down."

The MTRB's Hazardous Materiels Enforcement Division has been fnaking an
effort to develop "cooperative agrecments” among the DOT enforcement agencies,
including the BMCS. A division report issued in July 1980 deseribed early meetings
among the DOT modal administrations for this purpose: .

5/ Ibid

, P xi.
., p. 75.
., p. 74.
4

/
/Ib
/
/1b

. PP. 74-15.
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In initial meetings it became apparent that the Administrations
involved carry out various types of work activities on all or part
of the types of entities which are assigned to them by the
Secretary’'s delegation of responsibility under the Hazardous
Materials Transportation Act of 1974,  Pardicularly, shipper
activities are covered by some modal elements and not by others,
It siso became =gpparent that a large problem was one of
information sharing, The group soreed that this was a problem
which could not be solved merely by the signing of an
"agreement." It was agreed that a cooperative agreement
defining the roles of each "player" and a procedure to coordinate
with each other in enforcement matters would be beneficial, The
Chief [of the MTB's Hazardous Materials Enforcement Division)
will draft an initial agreement and hold additional meetings. 49/

The chief of the Hazardous Materials Enfcrcement Division, interviewed on
November 3, 1980, said that development of the cooperative agreements had not
yet been completed.

At least insofur as the hazardous materials-related activities of the BMCS
are concerned, it seen's clear that the MTB has not succeeded in fulfilling its role
as overall DOT coordinator of hazardous materials programs. The MTB has little
influence over the BMCS's enforcement program glanning and implemeatation,
allocation of ‘esources, cr program evaluation. This fact implies also that the DOT
1ias not vet united its fragmented hazardous materials enforcement efforts into a
consolidated, coherent program. Although truck transportation accounts for about
30 percent of all hazardous materials transportation, truck "incidents" account for
90 percent of all hazardous materials transportation incidents, including 64 percent
of the reported injuries and 80 percent of the reported fatalities. The MTB's lack
ofinfluence oves the BMCS's program means a large part of the DOT's program is
not coordinated with the other parts of the DOT's overall program. The measure
recommended by the DOT's own task force to remedy this problem--the  snding
Committee on Hazardous Materials--seems also to have failed so far in its
overriding purpose of overseeing the entire DOT hazardous materials program and
ensuring modal ¢oordination and cooperation,

There are two fundamental probleins which may largely account for these
failures. First, there are serious deficiencies in the DOT's data concerning the
basic facts about hazardous materials transportation—--deficiencies scknowledged
by the DOT. Until the DOT decides what data it needs in order to plan, implement,
and evaluate its hazardous materials programs and develops systems for collecting
and analyzing these data, it will not have a coherent program, well-coordinated
among the MTB and the modsl administrations. The MTB is working to put
together such a data program (the Hazardous Materials Information System), and
one of its goals, according to the RSPA Administrator, is "the creation of a
capability within the Department for measuring the effectiveness of its inspection
and enforcement programs, and thus the level of compliance in the repulated

49/ DOT, Research and Special Programs Acdministration, Materials Transportation
Bureau, Hazardous Materials Enforcement Division, "Inspection and Enforcement
Activities Report," July 1980.




community." 50/ However, this data system's completion is still some vears awav;
it seems unlikely that, in the meantime, the DOT's program for enfcreing the
motor vehicle-related Federal Hazardous Materials Regulations will be a
coordinated part of the overall NOT hazardous materials program.

The second fact that probably preventls the MT8 from truly coordinating the
modal administrations' hazardous materials programs is that the modes have
substantial autonomy within the DOT and it is unlikely that a relatively small line
agency such as the MTB car. effectively exert any real influence over them, The
FHWA, for instance, is a lonr-established, large agency with consilderable power
within tne DOT. The RSPA, of which the MTB is only a part, is a small, new DOT
agency with fragmented responsibilities. Unless there is continued clear, strong
direction from the Secretary that the MTB is to be responsible for coordinatirg all
of the modes' hazardous m.aterials programs to ensure that the overall DOT effort
is properly dirceted, the MTHB will not have the influence to attempt anythiig more
than very general liaison with each of the modes' enforcement programs,

BMCS ENFORCEMENT OF HAZARDOUS MATERIALS REGULATIONS

The BMCS cacries out its enforcement responsibilities throug monitoring
compliance by carriers and hazardous materials shippers and through assessing
fines against violators. 51/ s work in accident investigation, data collect on and
analysis, and industey education supports these efforts. The field staf{ perfcrms all
motor carcier safely %nd Mazardous materials enforcement work, including the
handling of motor carrier safety enforcement cases; hazardous materials
enforcement cases are handled by the FHWA headquarters' Office of the Chief
Counsel, Motor Carrier and Highway Safety Law Division. It should be noted again
that hazardous materials inspection and enforcement aetivities are nol carried out
separately from the inspections and other aectivities associated with enforcement
of the FMCSR's,

Safety Management Audits

Monitoring of carrier and shipper compliance with the regulations snd the
development of evidence for enforcement cases are accomplished through Suafety
Management Audits of earriers and shippers and on-the-road inspections of trucks
and drivers. The audits involve a comprehensive inanagement review of a carrier’s
or shipper's safety procedures. BMCS investigators usually perform this review at
the carrier's or shipper's principal place of business, auditing records and discussing
safety procedures with responsible company officials, According to the

50/ tloward J. Dugoff lo the Chairman of the National Transportation Safety
Boar<, May 13, 1980,

51/ ‘The BMCS also is responsible for incpection of companies who manufarture,
reconditions, or test —ontaincrs used o transporl hazardous materials in bulk by
highway and any resultant enforcement activity. However, the BMCS could not
supply the Safety Board with figures on BMCS activity in this arca; the Chief of
the Compliance Analysis Branch indicated that the BMCS has not been performing
these inspactions. MTB records indicate that the MTB inspected one cargo tank
manufacturer and onc cargo tank retester in 1980,
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DOT's Transportation Safety Institute 52/ training text for performing carrier and
shipper audits, "the Safety Management Audit is the primary tool used in policing

motor carriers and shippers for conipliance with the Federal Motor Carrier Safety
and Hazardous Materials Regulations." 53/

Carrier and shipper audits are conducted only at companies domieiled in the
region conducting the survey, at least partly because company records for all
terminals are maintained at the domicile address. 54/

Selection of domiciled carriers and shippers to be audited is based on a
number of factors, some analytical and some practical, according to reg’onal
personnel interviewed by the Safety Board. These factors include:

o suspe. ted noncompliance with regulations, as evidenced by on-the-road
inspections, information received {from arother region, or information
gathered during an investigation;
little or no previous contact with the ~arrier or shipper {(e.g., 8 newly-
identified company o a company which has not been sutveyed for a
number of years);
carrier application to the 1CC for operating authority;

o carrier correspondence to BMCS enfocscement emphasis areas;

0 convenience of physical location of the carrier or shipper facility. 55/

When a facility has been selected for audit, the BMCS investigator first
reviews the carrier's or shipper’'s BMCS file (this is typically a manuully stored file
maintained by the investigator, although more use is now being riade of automated
files; see discussion of the Management Information Systein on page 35). This
provides the investigators with information concerning the company's recorded
compliance history, specific safety or compliance problems, and prior actions by
ihe BMCS (and possibly State or local agencies) with regard to the company. When
the file has been reviewed, the investigator travels to the terminal and begins the
audit.

To begin the audit, the investigator condu<.ts an opening interview with a
responsible company official. during which the audit's purpose and procedures are
explained. Following this opening interview, procedures for carrier and shipper
audits differ slightly.

52/ The Transportation Safety Institute in Oklahoma is the DOT's training center.
All BMCS investigators receive their formal training there.

$3/ DOT Transportation Safety Institute, "Motor Carrier Safety Training Text,"
Volume 2, "Compliance,”" Chapter 7, “Safety Management Audits,” p. 1.

54/ For thls reason, & violation pattern discovered in a reglon other than the one in
which the ~arrier is domiciled is to be reported to the region in which the carrier is
domiciled.

58/ Regional personnel say that this prceedure saves travel funds and cuts down on
time spent in travel,
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Carvier Audits. When a carrier is being audited, the investigator inquires into
the carrier's driver selection, qualification, training, and evaluation procedures, by
interviewing a company representative responsible for driver oversight. Carrjer
control procedures for monitoring drivers' compliance with hours-of-service
regulaticiis are discussed, and carrier records covering drivers are examined for at
least the 3 months priot to the date of the audit.

Yehicle maintenance procedures are disenssed with a company
representative, and at least 3 months of vehicle records are examined. The
carrier's accident reporting procadures and accident recordkeeping procedures are
audited as well,

Trucks at the terminal are also inspected. These inspections &2 referred
back to carrier maintenance records to determine whether the carrier is detecting
and repairing faulty equipment., The investigator attempts to inspect at least one
of each type of truck which the carrier operates. 56/ For example, if the carrier
heing audited specializes in the bulk transportation of hazardous liquids, the
investigator will attempt to inspect trucks incorporating at least one of every
different kind of DOT-specification tunk truck in the carrier’s fleet.

In addition to the regular audit procedures empluyed for any carrier, the
investigator wuses the following procedures when auditing a hazardous
materials carrier:

0 examination of shipping papers

0 examination of records covering unintentional releases of hazardous
materials ("incident reports")

examipation of accident records

examination of manufacturers' certificates and retest data for truck
cargo tanks used to transport hazardous materials

checking the loading dock and observing hazardous materials handling
procedures, placarding procedures, and dockworkers' familiarity with
the Federal Hazardous Materials Reguletions.

When the audit has been concluded, the investigator's findinzs are discussed
with carrier management officials, The investigator explains the findings, and
makes recommendations for improving the safety and compliance procedures. One
copy of the audit report (BMCS form MCS-32; see appendix C) is left with the
carrier, one is sent to the headquarters Compliance Analysis Branch for entry into
the BMCS Management Information System, and one is retained in the region's
manugl files. In 1989, the BMCS audited 1,642 hazardous materials carriers out of
a total population known to the BMCS of about 12,000.

56/ This Inspection is not identical to BMCS on-the-road truck inspections. The
purpose of this inspection is to relate a carrier's stated maintenance practices with
the condition of the trucks in the terminal. Data concerning terminal truck
inspections are not reported on the truck inspection form, but on the audit forin.
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Shipper Audits. Shipper audits begin with an introductory interview with the
highest company management official available. 57/ The purposes and procedures
of the audit are explained, and the official is told that the results of the audit and
recommendations for improvements will be discussed with him or her.

After the introductory interview, the shipper's procedures for classifying,
packaging, marking, labeling, and describing (i.e., preparing shipping papers)
shipments are investigatcd. Procedures for supplving appropriate vehicle placards
to carriers are deterrnined.

The investigatcr checks outgoing shipments ard notes any violations. For
example, Region 10 investigators discovered a shipper who was using non-DOT
specification containers to ship hazardous materials; further, the containers had
one DOT specification number stamped on them and another handwritten on them.
When such violations are discovered, the investigator works backwards through the
shipper's procedures viith company representatives to determine the point at which
the error occutred, and explains the error to the company rep-esentatives. In the
case of Region 10's noncomplying shipper, it was discovered that the contsainer
manufacturer had assured the shipper that the containers were appropriate and
that a manufacturing error resulted in the wrong specification number being
stamped on them. Region 10 began an investigution of the container manufacturer
as a result of this audit,

In the final step of the audit, a list of carriers used by the shippers is
obtained. This list is useful in identifying carriers previously unknown to the
BMCS, identifying carriers accepting shipments in violation of the regulations (if
the shipper has been violating regulations), and in determining potential reshippers
of hazardous materials (i.e., the consignees of the shipments being carried).

The results of the audit are discussed with tre shipper management
representative and a copy of the audit form is left with the company. Distribution
of other copies is identical to distribution of carrier audit forms,
Recommendations for improving shipper safety practices are made at this time, In
1980, the BMCS conducted 1,410 audits of hazardous materials shippers {(out of a
total population known to the BMCS of about 12,000).

On-the-Rcad Truck Inspectlions

BMCS roadside inspections are used to identify vehicle defects and driver
conditions "which could cause accidents and to remove vehicles and drivers from
the highway that are deemed imminently hazardous." 58/ Be’ ause th» BMCS has
the authority to inspect trucks but not to stop them, the investigator: work with
State officials who can stop the trucks--sometimes inspectors from State agencies

§77 The BMCS authority to inspect shippers extends only to hazardous materials
shippers; all shipper audits deal exclusively with hazardous materials cargoes.
58/ DOT, Federal Highway Administration, Bureau of Motor Carrier Safety,
"Roadside Vehicle Inspections," Berwick, Pennsylvania, May 21-23. 1979, p. 2.
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responsible for truck safety enforcement 59/ and sometimes with State Police who
pull trucks over but do not inspect them, They may be conducted by one BMCS
investigator in company with State officials or on a larger scale, with several

Federal personnel concentrated in one or more locations.

Most BMCS incpections ar2 "probable cause" inspections; that is, an informal
sereening process is used to choose those trucks for inspection which the
investigator thinks are likely to be in violation of the FMCSR's and/or Federal
Hazardous Materials Regulations, Investigators look for defects as trucks pull into
the inspection site and listen for indications of defects (such as air escaping from
leaking brake hoses). Other trucks may be pulled over because the investigator
knows the carrier by reputation or through prior experience and has a particular
interest in the carrier. If defects are noted during the preliminary "audio-visual”
check, a truck is given the "full" BMCS inspection. Trucks which appear to be
defect-free during the prelimirary check are allowed to resume their trips.

The "full" BMCS inspection requires examination of the truck for mechanieal
defects and the driver's required credentials and documents. §0/ Trucks carrying
hazardous materials are examined, in addition, for proper shipping papers and
placards and, possibly, for obvious hazardous materials violations such as leaking
carge or damage to the tank of a bulk carcier., A "full" inspection takes
approximately 1 hour, according to the BMCS.

A steady stream of trucks may be sudiovisually checked by investigators at a
site; the actual number of trucks will very depending on the site chosen for
inspections and on the traffic denuity of the road or highway.

The criteria used by the BMCS during truck/driver inspections to determine
whether a truck or driver should be put "out of service" are detailed and explicit,
(See figure 4.) The out-of-service criteria include specific problems with the
steering mechanism, brake systeras, lighting devices and reflectors, tires, wheels
and rims, exhaust systems, fuel systems, coupling devices, suspension, safe loading,
engine power train, mirrors, and windshield wipers, Potential out-of-service
defects range in scope from dafective alrbrake hoses to missing portions of
windshield wiper blades, and they apply to all trucks under BMCS jurisdietion.
Additionally, the following out-of-service criteria apply specifically to vehicles
carrying hazardous materials:

o loss or leakage of hazardons materials, visible on the outside of the
vehicle;

it - TMCSinvestigators often use these joint inspections to train State personnel in
tis .tuck incpection procedures and Federal Hazardous Materials Regulations
enfor : nent.

60/ "A.. drivers are required by Federal regulation to have a valid operating license
[s3ued by the State authority, a valid medical certificate, and a current driver's
daily log. The driver's log is the document to be used to record the hours the driver
has been ariving or on duty. . . . The driver's log requires entries showing the
number of hours and the types of duty performed, the mileage t .veled, and other
identifying information," (DOT, "Roadside Vehicle Inspections," op. cit., pp. 3-4.)
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loaded cargo tanks or portable tanks having loose dome covers or other
openings not securely closed;

vehicles transporting hazardous inaterials in such quantity as to require
placards and no placards are instelled on sides, rear, and front;

vehicles transporting hazardous materials in such quantity as to require
placards haviig bare electrical wiring or evidence of burning or short
circuiting. 61/

If a driver has violated the Fc¢Jdaral hours-of-service regulations, he or she is
put out of service and is not allowed t( drive until he or she has been off duty for
the required number of hours,

Results of the inspections are recorded on BMCS Form MCS-63 (see
appendix C). A copy of the form is put in the BMCS file on the carrier, and its
contents may be used to develop a case against the carrier if a pattern of
violations becomes obvious. A copy of the form is also given to the driver to pass
on to the carrier management. If the inspected truck belongs to a carrier not
previously known to the BMCS, the truck inspcetion initiates a series of activities
to acquire information about the carrier (see page 30).

Approximately 30 percent of the trucks inspected each year are placed out of
service, aithough some years the percentage is higher (in 1978, 40 percent were
placed out of service), and some concentrated inspections put a larger percentage
out of service (three separate concentrated inspections at Berwick, Pennsylvanie,
put 51 percent, 57 percent, and 58 percent of the triicks out of service).

During 1978, 27,601 vehicles were inspected by the BMCS. Service brake
defects accounted for 19 percent of all the violations found; 17,293 brake defects
were found, 8,128 (47 percent) serious enough to put the truck out of service.

Of 1,597 accidents reported 62/ as having resulted from mechanical delects,
41 percent were caused by defective brake systems, 27 percent by defective tires,
and 5 percent each by defects in the steering system, wheels, and coupling
devices. These accidents resulted in 124 fatalities, 1,305 injuries, and $19,983,560
in property damage. 7The five most common mechanical defects which caused
accidents {(brakes, tires, steering, wheels, and coupling devices) accounted for 31
percent of the total number of defects discovered in roadside inspections, and
resulted in 70 percent of the out-of-service actions, Between 1976 and 1978, the
average number of defects found per truck inspected was between 3 and 3.5. Since
1975 the percentage of vehicles inspected by the BMCS and found to have
imminently hazardous mechanical defects has inereased approxirately 3 percent
each year.

61/ DOT, Federal Highway Administration, "Motor Carrier Safety State
Enforcement Officer's Tralning Manual" (February 1980).

62/ 49 CFR 394 requires all accidents involving a death, treated injury, or more
than $2,000 of property damage to be reported to the BMCS,
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It is not known what percentage of the mechanical defects and out of service
citations mentioned above involved hazardous materials trucks. In FY 1980, BMCS
investigators econducted 3,489 inspeations of nazardous materials trucks. The most
frequently ~ited hazardous materials violations involved shipping papers or
placarding. ©3° In May 1979, the BMCS conducted a concentrated roadside
inspection of rucks at Berwick, Pennsylvania. Twenty of the 291 trucks inspected
were hazardous materials trucks; on them, four times as many shipping paper
violations were cited as any other hazardous materials violation. No figures were
developed by the BMCS on the types and numbers of general truck safety violations
on these hazardous materials trucks.

A review of 43 selected case reports on hazardous materials carriers (FY
1980) showed 42 violations of the FMCSR's; 25 of them were driver-related
(qualification of driver, hours of service, no logs, false logs); 11 of thein were
serfous truck safety violations (inspection and maintenance, brakes, emergency
equipment, tires, low air warning, steering). The same reports showed 74 violations
of the Feder-sal Hazardous Materials Regulations. Thirty-seven of the violations
involved shipping papers, placarding, or labeling errors. Nineteen of the violations
related to the qualification of the cargo tank or cargo tank defeets,

Occasionally, the BMCS conducts random truck/driver inspections. That is,
the investigators "are instructed to perform thorough inspections on vehicles in
accordance with a preplanned vehicle selection procedure designed to insure that
the vehicles are selected on a random basis,” 64/ rather than the "preselection
procedure” most commonly used, in which only trucks suspected of violations are
inspected. The random selection inspections are done "to provide statistically valid
data for use in determining Federal Motor Carrier Safety Program emphasis areas,
and for statistical reports.” 65/ According to the BMCS Director, only one or two
truly random truck inspections have been performed by the BMCS. In these, the
BMCS put 10 to 15 percent of the trucks out of service. Thus, the director dces
not consider the much higher rates of out-of-service trucks found in "probable
cause” inspections to be necessarily representative of the overall fleet.

Less formal, randoin inspections are held occasionally for data-gathering
purposes, In these, simple selection methods (such as taking every third truck) are
eraployed rather than a rigorous sampling method. In & random inspection of this
sort, a Utah investigator put 22 percent of the trucks he inspected cut of service.
He told the Safety Board staff that Utah's average "probable cause" inspection
percentage was 35. The regional director of Region 6 noted that such "informal”
rendom on-the-road inspections are not truly random, because hazardous material
trucks and obviously unsafe trucks tend to be overrepresented in the sample. He
said the investigators are often more concerned with putting unsafe vehicles out of
service than they are with maintaining the purity of the randoin sample.

63/ This does not necessarily mean that shipping papers are, in fact, the most
frequent hazardous materials violation on trucks., For example, since no DOT
agency is inspecting companies who manufacture or retest tank trueks and certify
their continued fitness for use, there is no knowledge of how many tank trucks may
be defective but still certified for use, Overloading of tank trucks is not likely to
te checked by BMCS investigators, as another example,

64/ BMCS, "Roadside Vehicle Inspections,” op. cit., p. 3.

65/ Ibid., p. fii.
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Identification of Carriers and Heazardous Materials Shippers

As noted in the introduction to this report, the BMCS maintains an official
census of carriers and shippers known to be subject to the FMCSR's and Federal
Hazardous Materials Regulations; the BMCS acknowledges that the cepsus is
incomplete but does not know by how much. It is the responsibility of the field
staff to supply to headquarters the information on which the census is based, and to
make sure that newly-identified companies are aware of the regulations, Each
vegion has its own methods for identifying companies. Among the methods
mentioned in interviews with regional BMCS personnel were: accident reports,
State data, on-the-road inspections, fuel tax reports, Federal and State records of
operating authority granted, bills of lading, Safety Management Audits, ad hoc
regionsl! mail surveys, review of the telephone book Yellow Pages, EPA
information, "personal knowledge," and conversations with truckdrivers. Officials
in Region 5 said that they concentrate their enforcement activities on the 78
largest carriers in the region and therefore do not spend much time trying to
identify other cartiers.

When a carrier or shipper is identified, BMCS investigaters mail a survey
form (MCS-32A; see appendix C) to the company, requesting basic information
about the company, the types of cargo hauled or shipped, and its drivers and
equipment. Even before the form is returned by the company, the investigator
sends whatever information he or she has to BMCS headquarters for entry into the
automated census. The automated file is then completed and/or amr.nded when the
form is received.

Preparation of Hazardous Materiels Enforcement Cases

The development and documentation of evidence for enforcement cases (both
general motor carrier safety and hazardous materials cases) are done by the BMCS
field staff. The process of assessing, negotiating, and collecting fines for
hazardous materials enforcement cases is handled by the FHWA headquar.ers’
Office of the Assistant Chief Counsel for Motor Carrier and Highway Sefety Law.

The BMCS regional offices maintain files on carriers and hazerdous materials
shippers domieiled within their regions. These files contain the records of audits
and on-the-troad truck inspections, and other contacts with carriers and shippeis.
State records of violations and enforcement actions may also be in the file. Study
of this file is the first step in developing enforcement caszs,

If the information in the file is considered sufficient to build a strong case,
the investigator writes the case history and appends exhibits from the file. If he or
she believes more information or further exhibits are needed, the investigator may
conduct an audit of the carrier or shipper or may target & carrier's trucks for
special attention during on-the-road inspections. 66/

56/ A BMCS investigator told Safety Board staff that he is building an enforcement
case against a radioactive materials carrier which will be based largely on the
results of on-the-road inspections, which are used as a source for strengthening
enforcement cases.
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When the investigator has compiled sufficient information, the case is
transmitted through the BMCS Regional Director to the FHWA attorneys. All
violations on hazerdous materials trucks (including general truck safety violations)
are violations ot the Pederal Hazardous Materials Regutations, which incorporate
the FMCSR's by reference, Thus, all cases involving hazardous matecials are
handled by PRWA headquarters attorneys.

Criteria for deciding whether and how to develop an enforcement case have
not been developad by the BMCS. However, the "Motor Carrier Safety Training
Text" indicates soime of the factors to be considered in making these decisions:

--past efforts to obtain compliance without enforcement were ineffective
—prior record of violations

—carrier knowingly and willfully violated reguviations

—accident ratio

—pattern of indi{ference or disregard toward regulations

—previous compleints

—ssompliance cannot be expected without imposing & penalty.

Trese are, however, very general criteria and there is wide variation in
investigators' interpretatior of them. The DOT Inspector General found that, for
example:

[A) safety investigator in Region 3 requires that & violation be
“serious" and even then he will not initiate enforcement aection if a
carrier "agrees" to vomply. A second sefety investigator in Region 3
relied in part on his "experience" with the carrier and his own judgment
in deciding whether or not to take enforcement action. A safety
investigator in Region 5 will not proceed with an ernforcerent action
without documenting at least 25 violations, A second safety
investigator in Region 3 required at least 30 documented violations
before he would procerd with an enforcement case. 67/

Gencrally, the regional personnel interviewed for this study indicated that if
the file reveals a pattern of continued, serious violation of the hazardous materials
and/or the motor carrier safety regulations (for example, a history of use of
nonspecification contairers fcr transporting hazardous materials or & history of
improperly packaged hazardous materials shipments), or if investigators have other
reasens to suspeet that such violations are occurring, 68/ they will develop and
document an enforcement case.

Similarly, the criieria for how to document a case are not uniform or clearly
defined. The DOT Inspector General found that "three of the four safety
investigators in ‘tegion 6 saild there was an unwritten policy of making an
enforcement cese: based on a single ineident of failure to placard a hazardous
matertals shipment--regardless of whether the carrier hed committed a orior

67/ DOT, Tuspecior General, op. cit., p. 10,

68/ These "ressons” may include complaints from a wide range of sources,
infeemation received from other cerriers or from shippers, or infcrmation received
from another region.
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similar violation. The other safety investigator said he did not make an
enforcement case unless there was a BMCS record showing the carrier had
previously failed to placard & hazardous meterials shipment."” 69/

Tt.2 question of how many viclations to document is important because the
documentation process itself is time-consuming and because the amount of the
fines assessed by FHWA attorneys seems to be largely determined by the number of
violations ecited, more than by such factors as seriousness of the violation, 70/

Hazardous Materials Sanctions Process

As described in the introduction to this report, the BMTS can assess large
fines for carrier or shipper violation of thn hazardous materia!s regulations, These
fines ean also be assessed for violation by a carrier of the FMCSR's if the violation
occurred on a truck carrying a hazardous material,

Assessment of fines is handled by the FHWA headquarters' Office of the
Chief Counsel which received 144 hazardcus materials case reports from field staff
in fiscel year 1980; 136 cases were concluded with penalties assessed, 18 cases
were closed without prosecution, and fines totaling $429,083 were collected.

The ecivil forfeiture process begins with the attorney's review of an
enforecement case report developed in the field by an investigator. The attorney
reviews the report for completeness, adequacy of documentation, and suitability
for use in an enforcemeat proceeding. After review, the attorney may send the
report back for clarification or further documentation, may close the case without
further action, or may proceed to an assessment. Cases to be pursued arc
discussed with the regional director supervising the investigator who developed the
case report. 71/

Once the attorney decldes to nroceed with a case, he or she determines the
~propriate amount of the initial assessment,  The Hazardous Materials
1 cansportation Act of 1974 requires that, in making this determination, "the
¢ ecretary shall take into account the nature, circumstances, extent, and gravity of
the violation committed and, with respect to the perscn found to have committed
such violation, the degree of culpability, any history of prior offenses, ability to
pay, effect on ability to continve to do bu::ness, and such other matters as justice
rnay require." 72/ The FHWA has not ceveloped any more specific guidance than
this for determining the appropriate level of fines, The FHWA attoraeys
interviewes described their informal criteria for assessing fines, For example, one
attorney told Safety Board staff that use of an unauthorized tank truck or carrying
poisons with foodstuffs would be considered serious violations; use of an
abbreviation on shipping papers if the meaning of the abbreviation were
unmistakable (e.g., "FLAM LQD" for "Flammable Liquids") would probably not be

69/ DOT, Inspector General, op. cit., p. 10.

70/ Diver, op. cit., p. 78.

71/ According to an attorney who handles many of the cases, one of the reasons
Tor calling the regional director is to obtain more information on the financial
condition of the violator, in ordes to determin. the company's ability to pay.

72/ Sec. 110(a).
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considered a serious violation, This attorney said that the initial assessment is
made on a case-by-case basis, using the statutory criteria as a "fremework."”

When the amount of the initial assessment has been decided, a letter is sent
to the violator, describing the alleged violation and stating the amount of the
assessment. The recipient is given three choices: reply in writing within 20 days,
request a formal heering before an administrative law judge within 40 days, or
communicate with the FHWA General Counsel to discuss terms of payment or
settlement of the penalty. 73/ FHWA attorneys told Safety Board staff that, on
average, it takes about 20 days from their receipt of a case report until the initial
assessment letter is sent to the violator, 74/

The initial assessment letter does not provide much, if any, explanation of
the way in which the initial assessment was determined. A high percentage of the
respondents challenge the initial assessment (88 percent of the cases reviewed by
the DOT General Counsel's study); the challenges are mostly directed at the
amount of the penalty rather than the assertion that they have violated the
regulations, 75/

Settlemer: negotiations may be handled by telephone 76/ or by a meeting
among compauy officials, BMCS officiels, and FHWA attorneys. Such a meeting
was described to Safety Boerd staff by the president of a tank truck carrier as
"quite informal;" he came to the FHWA headquarters in Washington with his
company's safety director, presented "his side of the story," presented information
on the financiul conditions of his company, and departed. Some time later he
received a letter from the FHWA reducing the amount of the initial assessment,
which he then paid,

A sample of FHWA hazardous materials enforcement cases reviewed for the
DOT General Counsel's study showed that the FHWA reduced the initial assessment
in .nore than 90 percent of its cases. The average reduction was 55 percent. The
final assessiaent letters from the FHWA usually do not provide any explanation of
the reasons for these reductions. 77/

Although some regional BMCS officials are dissatisfied with the FHWA's
decision to retain responsibility for hazardous materials penaliy assessment in its
headquarters, FHWA headquarters attorneys and the FHWA Associate
Administrator for Safety say that the need for consisteney in case handling makes
this arrangerient necessary, They believe that if hazardous materials enforcement
were carried out by the nine regional counsels, wide variations in the handling of
these cases would develop from region to region.

13/ Diver,l%)% cit., p. 9.

74/ The T General Counsel's study found that the mean interval between
violation and final assessment, however, was 343 days. Diver, op. cit., Table 8,
p. 38.

75/ Ibid,, pp. il and 31,

76/ DOT, Inspector General, op. ¢cit., p. 14.

7’!/ Diver, op. cit., pp. 36 &nd 43,
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However, even under the present arrangement, the variation in penalty
assessments is very high from case to case. 78/ The DOT General Counsel's study
could find little explanaticn for this variation. The study concluded that the
amount of the assessmeit appears to be largely determined simply by the number
of violations cited, 79/

The types of hazardous materials violations most frequently cited by the
BMCS against both carrie*s and shippers are those related to proper completion of
shipping papers, marking or labeling of packages, and placarding of vehicles. A
random sample of 13 shipper case reports for FY 1980 shows, for example, that 32
of the 33 violations cited werc of this type; a random sample of 43 hazardous
materials carrier case reports shows that 37 of the 74 hazardous materials
violations cited were in this category, 80/ The DOT General Counsel's study, using
a random sample of 71 hazardous materials enforcement cases by the BMCS,
showed that 57 of the 93 most commonly cited violations pertained to shipping
papers or marking/placarding motor vehicles. 81/ In the cases reviewed, the mean
initial &ssessment per shipping paper violation weas $3,675, the mean final
assessment was $1,289 {the maximum allowable fine per violation is $10,000). 82/

In discussing the relatively high rate of citations for violations of the shioping
paper, marking, labeling, and placarding rules, FHWA attorneys pointed out that
such "paper" violations are "simpler to document and enforce than equipment
violations. ... It is more difficult to show a pattern of equipment violations
because they are usually discovered through road checks. In addition, proof of
knowledge is often difficult [with equipment violations) because of the carcier's
defense that the defect occurred on the trip in question, subsequent to the time the
truck last left the terminal.”

Although other methods of encouraging industry compliance with the
regulations are available to the BMCS, such as seeking ICC revocation or
suspension of a carrier's operating authority or the imposition of compliance orders
on shippers or carriers, the BMCS has rarely used these. The agenev also does not
use its authority to count each day of violation as a separate violstion.

The entire BMCS program for enforcing the FMCSR's and the Federal
Hazardous Materials Regulations is grounded in what the director calls the
"voluntary compliance philosophy."” In general, BMCS's view of eaforcement is that
fines and other sanctions should be used as & last resort, when all other methods of
inducing compliance appear to have failed. Their view is that the industry is
furdamentally honest end wishes to comply with the regulations, Complisnce
depends primarily on the industry being aware of the regulations, considering them
"reasonable,” and having enough time in which to come into compliance.
Therefore, investigators typically do not take enforcement action for violations
found during the first audit, but use this visit to "educate” tke company officials
about the regulations. In the same spirit, the BMCS uses the assessment process

787 Thld., p. 40.

79/ Mbid., p. 78.

80/ Information supplied by BMCS Compliance Analysis Branch,
81/ Diver, op. cit., Table 3.

82/ Ivid,, p. 10,
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itsell as an "education" process, &nd uses its authority to mitigate initial
assessments very extensively,

This view appe. s to be consistent with overall DOT policy on hazardous
materials enforcement. The RSPA Administrator, who is in overall charge of
DOT's hazardous rnaterials enforecement program, testified recently to a
Congressional committee:

We agree that a striet system of penalty assessments for
regulations violations is one method of attempting to improve an
enforcement program, [t should he pointed out, however, that the
issue with which we are most concerned is that of fostering
compliance with the regulations. High numbers of penalties
collected do not necessarily indicate a successful enforcement
progrant, If we can achieve regulaltions compliance through
informal meetings with violators and compromises of assessed
penalties, then the goal of minimizing the risks associated with
hazardous materials transportation will have been met, and our
enforcement program would be considered a success. 83/

Managernent Information System

Since 1974, the BMCS has been gradually converting its files on motor
carriers and hazardous materials shippers to a computerized data system, called
the BMCS Management Information System (MIS), Before this, files were in hard
copy and maintained by individual investigators; there was no central
recordkeeping repository,

Use of hardcopy files sceriously limited the BMCS's ability to organize its
enforcement activities efficiently and effectively. For example it was difficult
for individual investigators to obtain an organized view of a carrier's safety and
compliance record; even more difficult was the task of comparing the compliance
records of many carciers in his or her area of responsibility, It was hard to
correlate violttions committed by the same carrier that ocaurred in different
localities. Seleetion of carriers for an audit was haphazard, dependent on a wide
variety of factors (how well the files were organized, the investigator's personal
knowledge of cerriers in his or her srea, location of the carriers in relation to the
investigator's office, ete.), few of which related to determining which carriers
most needed attention,

Because the files were scattered throughout the field offices, headqusrters
and regional offices had little control over the enforcement program as a whole;
they could not easily tell whether investigators, individually or collectively, were
using their time wisely to focus on those conpanies presenting the greatest risk to
the publie. BMCS management also could not assess the effectiveness of the
enforcement progrem in inducing greater compliance hy industry.

83/ Howard J. Dugoff, Hearing before the Senate Committee on Commerce,
Science and Transportation on Reauthorization of the Hazardous Materials
Transportation Act (Serial No. 96-94), p. 40.
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The GAO pointed out some of the deficiencies in the BMCS's recordkeeping
and analysis procedures in a 1973 report, 84/ In 1974, the BMCS initiated 4 study
to identify the essential elements of a computerized Motor Carrier Safety
Management Information System. The study led to & BMCS project to "integrate
the existing Truck and Bus Accident Data File and a new Motor Carrier Safety
Census File ‘o provide a capability to obtain readily accessible data on the
operational characteristics and safety compliance profile of all interstute motor
carriers." 85/

In & 1977 study, the GAO again urged that the BMCS "take steps to improve
its method of selecting carriers for inspection. . . the selection process should
provide for quick identification of the motor carriers with the poorest safety
records." 86/ In response, the DOT cited the Motor Carrier Census File as an initial
step in developing an automated capability for selecting carriers needing
inspection/auditing. The GAO responded that "except for the Census File, [the
system] is still a long way from providing a centralized source of timely and
comprehensive information on carrier's safety status. Furthermore, the Bureau has
not developed any target date for cumpleting the system. We believe . . . an
antomated motor carrier safety information system should lead to better selection
of the carriers most in need of inspection; however, the Department needs to
insure that the system is completed in a reasonable time frame." 87/ As this
report is written, the MIS is still not completely operational, 6 years after its
design was begun,

The MIS is being developed almost singlehandedly by the chief of the
Compliance Analysis Branch, assisted by three aides; programming is done by the
FHWA Office of Management Systems. The MIS currently consists of several
computer terminals in the BMCS headquarlers office which can retrieve several
types of information about the motor carriers and hazardous materials shippers in
the eomputerized files. The computer files contain the complete list of all carriers
and hazardous materials shippers known to the BMCS ({(called the carvier and
shipper census); this list is constantly amended to keep it current, based on
information received from field staff. As of July 1980, the computer lists 168,034
carriers and 12,457 hazardous materials shippers.

The files also contain information about all accidents reported by carriers to
the FHWA from 1975 through 1978. The results of truck inspections carried out by
the BMCS in 1979 are alsc in the cacrier file. There is no information in the
carrier and shipper files yet on the results of BMCS audits. Beginning in January
1981, audit records will be added to these files (no pre-1981 data will be entered,
however).

The BMCS is in the process of placing terminals in each regional office, so
that field staff will have direct access to the computer files. Field staff will be
able to amend the files to a limited extent (they will not be able to alter a carrier's
overall safety rating, for instance), In 1ddition, headquarters will prepare specific

84/ GAO, op. cit. (1973).

85/ Information provided by the BMCS Compliance Analysis Branch in a report
entitled "General Accounting Office Safety Recommendations,” no date.

06/ GAO, op. cit. (1977), p. 16.

87/ Ibid,, p. 17.
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programs for the field staff, so that they can dire :tly produes information relating
to their areas of responsibility.

Currently, the information in the MIS is used ir wwo main ways: (1) by EMCS
leadquarters to analyze, monitor, and to some extent, redirect field enforce nent
activities; and (2) by some BMCS field personnel to organize their own enforcement
efforts and to delineate and respond to unique problems in their locality.

SAFPETY BOARD ANALYSIS

The most striking fact atout the DOT's program for enforeing general truck
safety and bulk truck hazardous inaterials regulations is the tiny size of its
enforcement staff in comparison to the industry it is regulating and monitoring.
There are about 168,000 known interstate csrriers, about 12,000 known hazardous
materials shippers, 4 millicn interstate trucks (estimated as of 1975), and 413,000
tank trucks regularly haulin; hazardous materisls. With only 187 field personnel, it
is crucial that the BMC:. {.nd ways tu focus its available resources on activities
that are the most productive in increasing good safety practices by carriers and
shippers.

Aside from the BMCS's recent analysis of carriers' violations-per-inspection
rate and determination of which carriers had not been audited since 1974, the
Safety Board could find little evidence that the BMCS is making a systematic
effort to decide how best to focus its activities. This lack of focus is evident
throughout the field enforcement program, 88/ in the case development and
penalty assessment process, and in the failure to develop methods for evaluating
the effectiveness of the overall enforcemert program,

On-the-Road Inspection Program

In its 1977 report on the BMCS program, the GAO noted that in 1966 the
ratio of vehicles to ICC investigators was about 21,700 to 1 and the ICC inspected
about 3 percent of the regulated vehicles; by 1975, when truck inspection
responsibility had been under the DOT for 8 years, the ratio was about 32,500 to 1
and the BMCS inspected less than t percent of interstate commercinl vehicles, As
of July 1980, the BMCS knew of 168,000 carriers (about 12,000 of them hazardous
materials carriers) and 12,000 hazardous materials shippers; the number of trucks
operated by each of these carriers varies from 1 to more than 5,000; 149,000 of the
carriers operate between 4 and 6 units. The BMCS has 187 investigators in the
field, or 898 known carriers and 67 hazardous materials shippers to every
investigator. Therefore, the BMCS can inspect only a tiny percentage of the trucks
and drivers on the road. Even if every truck inspected were put out of service and
even if every out-of-service truck were not moved until it was satisfactorily
repaired, such a program could not, in fact, remove many "unsafe” trucks or drivers
from the road. One BMCS Regional Director told the Safety Board that lost out-
of-service time is regarded by a significant portion of carriers as one of the normal
costs of doing business. In his experience, the out-of-service percentage has heen
"running around 30 percent for a long time ena no significant change has been
observed." Therefore, he feels that placing trucks out of service end conducting

88/ Region 10's experimental program may be an exception.
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on-the-road checks in general are not effective ways of reducing the number of
unsafe trucks on the highways. Another BMCS Regional Director said he regards
Safety Management Audits as a "much more effective enforcement tool” than on-
the-road truck inspections. Spec.alists in another region say that on-the-road
truck inspections are not an efficient use of the time of trained professionals; they
too believe that audits are much more effective.

The on-the-road inspection of hazardous materials trucks does little to ensure
that these trucks are in compliance with all the Federal Hazardous Materials
Regulations or that they are "safe." Probably partly because they do not perform
hazardous materials truck inspections full time (as State program inspectors in
llinois do, for instance), the BMCS investigators tend to focus only on the most
obvious types of infractions such as the proper completion of shipping papers and
the existence of the required placards. From a safety point of view, such
infractions may or may not be the most crucial to detect, If the truck is involved
in an emergency, properly completed shipping papers and placards may be of some
help to response personnel, but they in no way help to prevent the release of the
hazardous materials during the accident, The fitness of the tank truck for
hazardous matevials carriage is rarely if ever checked in such inspections; at best,
the operation of valves may be checked or the condition of the dome covers; the
plate required to be affixed to the tank indicating when it was last tested for
structural fitness is likely to be examined, but since nc DOT agency (including the
BMCS, whose direct responsibility it is) is inspecting tank truek manufacturers and
retesters, there is no assurance that these plates guarantee tank integrity. Such
hazards as overfilling of tank trucks are not checked at all.

Because almost all on-the-road truck inspections are done for "probable
cause," the BMCS cannot develop a reliable picture of overall truck and driver

compliance with the FMCSR's and Federal Hazardous Materials Regulations. Only
truly random selection of trucks for inspection can provide such a picture; but
because the BMCS has conducted so few of these random inspections (the director
said he knew of two), only a small percentage of the population has been caught in
the saniples, so that even these random inspections have not yet proviced a reliable
picture of industry compliance.

Tihe BMCS's insistence on carcrying out "full” inspeetions of trucks on the road
is another example of its failure to fcous its limited resources on the most
productive activities, Several BMCS field officials and State Demonstration
Program officials criticized the Federal out-of-service criteria as being too
stringent and perhaps not always indicative of an unsafe truck. The BMCS's own
analvsis of truck defect-cauced accidents shows the same "critical items" involved
in these crashes as the California Highwuy Patrol's study showed. Yet the official
position of the BMCS has remained opposed to use of this more focused inspection
tech~ique. If the BMCS continues to believe that it is worthwhile to conduect
probable cause on-the-road inspections at all, use of the critical item technique
could make these inspections more efficient, might increase carrier respect for the




~39-

inspections, and might focus carrier maintenance on the defects known to be
involved most frequently in mechanically-caused gceidents, 89/

The Safety Board learned that despite official BMCS policy, two BMCS
regions have experimented with use of the critical item inspection technique. In
early 1980, Region 9 tried using the California Highway Patrol's procedure in
Arizona. The Region 9 personnel believe that the technique worked well and that
it is especially valuable in the regions where there is a large number of vehieles on
very long hauls. Region 9 had been using the inspections for the 6 months prior to
the Safety Board's inquiry. When questioned whether the critical item inspection
led to carriers maintaining only those items, a regional official commented that it
was more than some carriers were maintaining anyway. 90/

Region 5 has also experimented with critical items inspections., A critical
items checklist was used in a large-scale truck inspection conducted in April 1980,
One regional official there commented to the Safety Boerd that it "seemed to work
well, and as a result of using it more trucks were inspectea than would have been
using the ‘full' BMCS proc~dure."

Safety Management Aud.'3

Although, in gencral, Safety Management Audits appear to be a more
efficient and effective way to increase carrier and shipper compliance with the
regulations than on-the-road inspections, the BMCS has not yet developed good
procedures for focusing the audits on the most important areas, The BMCS has
still nct developed criteria for field staff to use in selecting which carriers and
shippers to audit, despite repeated criticism of this failure in the past. 31/ Al-
though the increasing sophistication of the MIS permits better analysis of which
carriers and shippers need attention, the Safety Board found that the rigor of the
selection procedure still varies from region to region and different selection
criteria are in use from region to region. The selection of carriers and shippers to
be audited is still largely at the individual investigator's diseretion {with the
exceptions of Regions 1 and 5 in part, and Region 10 largely). Regional officials
cited a wide variety of reasons for audit selection: some regions focus on

89/ 1t is interesting to note that, in the case of hazardous materials truck
"incidents" (which includes everything from small unintentional hazardous
materials releases to major accidents), the MTB has found that "about 84
percent . ., resulted from human ercor, and the other 16 percent from equipment
failure." (Testimony of Lee Santman, MTB director, Hearing before the Senate
Committee on Commerce, Science and Transportation on S, 1896, To Amend the
Hazardous Materials Transportation Act to Authorize Appropriations for Fiscal
Year 1979, April 18, 1978, p. 49) Despite these findings, the BMCS has not
developed specific requirements for the training of truckdrivers (either hazardous
materials trucks or otherwise). The only special requirement for drivers of
hazardous materials trucks is that they may not be physically handicapped.

90/ In Region 9, when a placarded vehicle is stopped, the critical item inspection
procedure is followed along with a look at the more ohvinus hazardous materials
requirements such as shipping papers and tank valves,

31/ Both the 1977 A0 study and the DOT Inspector General's report focused
strong criticism on this aspect of the BMCS's enforcement program,




-40-

particular categories of compenies (those reporting no accidents for 2 years,
radicactive materials shippers, ot passenger cartiers, for example); one region has
decided to limit its audit to the 78 largest carriers in the area; others mentioned
such reasons as the location of the company relative to the investigators' travel
opportunities, public complaints about a company, nexperience and observation of
field personnel,” a high number of incident reports or accidents, and poor
performance in on-the-road truck inspections. One regional official said that
available manpower is too low to perform audits according to a system,

Region 10 is an exception to this pattern. This region has developed its own
data system and is experimenting with the use of explieit selection criteria based
on analysis of companies' accident and compliance records and the celative hazards
posed by their operations. This region's systematized enforcement program makes
extensive use of State data on truck accidents and truck traffic violetions, in
addition to BMCS-collected data.

There are two indications that the BMCS is taking steps to find ways to focus
its use of Safety Management Audits on the companies most needing attention.
The first is the MIS printout of carriers not audited since (at least) 1974, along with
the :iolations-per-truck-inspection ratio of all carriers, The second is the notice
that sopeared recently in the Federal Register 92/ indicating that the BMCS is
considaring the publication of criteria for the selection of carriers for gener..
safety and hazardous materials safety audits. A Notice o1 Proposed Rulemaking
was scheduled for January 1381.

However, these two steps are by no means sufficient to answer the criticisms
that have been leveled against the audit selection procedure. Making sure that
carriers tnat have not buen audited for at least the past 6 vears are promptly
reviewed is a reasonable first step, but it does little toward developing sensible
criteria for ongolng audit selection. As the MIS is being developed, the BMCS
needs to be thinking about the data it needs to determine which ecompanies should
recelve attention, and should systematically colleect such data and determine
reasonable criteria for applying them to the universe of companies facing its small
field staff. The rulemaking mentioned above may provide a vehicle for analyzing
these questions, but only if the BMCS is looking at the larger questions and not
merely publishing a list of the reasons on which investigators currently vely for
choosing companies for audits.

Hazardous Materials Sanctions Process

A number of problems have been cited in the past with ihe process by which
the BMCS develops enforcement cases, assesses cleims, and negotiates
settlements. The Safety Board could find no indication that the BMCS is
eftectively attempting to resolve any of these problems, despite its
acknowledgement of the problems.

The BMCS has been criticized several times for its lack of guidelines for
enforeement case development by the field. The 1977 GAO report criticized the
"lack of systematic procedures for identifying and developing cases suitable for
enforcement” and recommended that the BMCS "establish specific criteria to assist

93/ 45 F.R. 56588, August 25, 1980.
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investigators in identifying when and how to develop cases suitable for
enforcement action,” The FHWA agreed with this recommendation and said it
would "revise enforcement procedures with a view toward establishing more
definitive criteria for selecting cases for enforcement action.” The DOT Inspector
General's 1979 study also urged the BMCS to establish specific guidelines for the
development of enfcrcelaent cases on initiel and subsequent audits; his report said
that the FHWA agreed with this. In its 1980 study, the GAO again recommended
that thie FHWA "develop guidelines for determining when violations are to be
prosecuted."”

There are several reasons why it is important for the BMCS to establis’ more
definitive criteria for case development. Case develocpmert is extremciy time-
consuming for the field. Some investigators waste time documenting violations
that will never he pursued; in other instances, investigators do not sufficiently
document the vinlations for which they are seeking penalties, so that the case must
be delayed while the investigator goes back for further investigation,

Furtheimore, the DOT General Counsel's study of the hazardous materials
sanctions process found that the main determinant of the amount of final
assessments rgainst violators appears to be the sheer number of violations
documented, It is not clear whether FHWA attorneys are basing final assessment
amounts on the number of violations because they believe thatl is the best
indication of the appropriateness of fine levels, or because the cases forwarded to
them provide no better indication, such as a solidly-developed pattern of serious
viclations covering a variety of violation types, If the BMCS wants to develop a
better basis for setting fines than mere number of violations, it must provide
better guidance to the field staff.

This leads into the second major criticism of the sanetions process: the lack
of criteria for setting initial and final assessmenis. The DOT Inspector General
recommended that the FHWA develop penalty assessmerni guidelines which relate
penalty amounts to the severity of the violations alleged; his report noted that the
FHWA ngreed with his recommendation. The DOT General Counsel's study urged
the same thing-- that the FHWA establish written standards for the determination
of penalty amounts. That study found that, et least in the hazardous materials
enforcement cases, the FHWA (like other DOT agencies studied) showed "a very
high degree of variation in penalty assessments from case to case," This is ironic
because the FHWA justifies its centralization of hazardous materials enforcement
case handling in headquarters on the grounds that only in that way can consistency
in case handling be assured,

So far a3 the Safety Board staff could determine from interviews with FHWA
attorneys handling nazardous materials cases, no criteria for assessment levels
have yet been estatlished. The assessments appear to be set largely on the basis of
the particular attorney's judgment, using the (extren.clv general) statutory criteria
es a "framework," in the words of one of the attorneys. Suech factors as the
"nature" and "gravity" of the violations are, according to these attorneys, taken
into account, bul not on the basis of an analysis of the relative risks imposed by
one violation in comparison to another. More refined distinctions in the bases for
setting assessment levels will be possible, however, only if the BMCS and the DOT
as a whole develop more comprehensive truck safety and hazardous materials
information and more sophisticated methods of risk analysis,
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A final problem with the current motor carrier safety and hazardous
materials sanctions process is its inadequate documentation. Studies by both the
DOT Inspector General and the DOT Genersl Counsel found that the FHWA
provides almost no documentation of its reasons for assessing initial and final
assessments at the amounts it does, nor is there adequate documentation of the
arguments put forward by the respondents for challenging the initial assessment or
the disposition of those arguments by FHWA attorneys. One of the major effects
of this lack of documentation is that it is difficuit to develop a consistent BMCS or
DOT enforcement policy without such a written history. Attorneys may differ in
their judgments ss to appropriate assessments for similar violations and in their
reaction to various arguments advanced by respondents for reducing the fine. If
consistency in handling enforcement cases is important to the effectiveness of the
overall enforcement program, as the Safety Board and the FHWA believe, then
documenting the decision process is important for developing precedents and a
coherent pattern of administrative judgments. Furthermore, without such
documentation, oversight of the BMCS's handling of enforcement casss is
extremely difficult, including management oversight by the FHWA and other
elements within the DOT,

The Safety Board believes that a policy of requiring dozumentation of the
reasons for initial and final assessments end disposition of respondents' argumente
would benefit the enforcement program in at least two ways. Pirst, it would force
careful considerstion of the bases for setting initial assessments and for
subsequently mitigating them. The FHWA mitigated initial hazardous raterials
assessments in more than 90 percent of the cases reviewed by the DOT General
Counsel's study, and mitigated them, on average, by more than 590 percent, Second,
articulation of the specific reasons for setting the initial assessment at a certain
level and for subsequently mitigating it would, over time, serve to educate the
industry to the DOT's hazardous materials and general truck safety enforcement
policies in & way no "education" program can,

Adopting explicit criteria for setting assessment levels and requiring careful
documentaton of the specific reasons for both assessing and mitigating penalties
are even more important in light of the BMCS's extensive use of negotiations to
"settle" cases. Withcut such criteria and documentation, BMCS cnd FHWA
officials are unnecessarily open to charges of impropriety.

In development of the MIS, serious consideration should be given to including
this case-handling information in carrier and shipper files. Furthermore, indexing
of all motor carrier safety and hazardous materials enforcement cases by rule
violated could be automated to provide, over time, one indicator for determining
where regulatory and enforcement actions may need to be increased or reduced.

Organizational Structure

The Safety Board believ2s the FHWA should reconsider the organizational
structure of BMCS, and in particular the BMCS's lack of direet authority over its
field staff. The BMCS has never been comfortably integrated within the FHWA
organizational structure since it was moved from the ICC in 1966. The BMCS is
still largely staffed by the sume people who worked there when it was part of the
ICC, and many of them believe that the missions of the THWA and the BMCS are
so distinet as to make the BMCS's complete integration impossible. Several FHWA
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and BMCS officials interviewed acknowledged that most FHWA managers know
very little about the trucking Industry and the daily reality of BMCS investigators’
work. Some BMCS personnel expressed the opinien that many FHWA officials,
particularly in the field offices, do not have any interest in, or respect for, the
BMCS's work. The general sense expressed was, "They're highway engineers, we're
motor carrier inspectors, and never the twain shall meet.”

The FHWA has made a strong effort to integrate BMCS organizationally. As
described above, the BMCS investigators ultimately are responsitle to the
administrator of the FHWA region in which they are located, and the BMCS
headquarters officials do not guide the field staff activities directly, Within the
FHWA structure, regional administrators enjoy a large degree of autonomy. A
regional administrator who wishes to shape his or her own BMCS program within
the region has considerable power to do so, whether or not the program is
consistent with BMCS headquarters' concept of the appropriate national strategy.

Most of the FHWA's activities in the highway area are structured to
sccommodate the fact that the agency is working with State governments, each
with characteristics somewhat different from those of other States. The BMCS, on
the other hand, works with interstate trucking and shipping companies, whose
characteristics have little or nothing to do with the particular State in which their
‘vehicles or produets happen to be moving. The BMCS program is, by its very
nature, & national program, requiring inspection and enforcement practices based
on a consistent naticnal policy. Undue exercise of regional autonomy can only
hinder this,

However, it should be noted that the only significant innovation in the BMCS
enforcement program in many years (aside from work on the MIS)--the
experimental program in Region 10--was conceived and is being carried out by
regional personnel. The substantial autonomy enjoyed by the regional offices under
the current organizational structure was probably beneficial to this endeavor. The
Safety Board believes the PHWA Administrator should emphasize to the regional
and division administrators the importance of supporting the BMCS program and of
cooperating in a consistent national enforcement program,

Manngement Information System

The automated MIS is the BMCS's response to past criticism that its
enforcement program is unfocused. It has been under development since about
1974, however, and is still not complete. Conceived as a way to assist the field
staff in directing their investigative work toward the carriers (and now also
hazsrdous materials shippers) most in need of attention, the MIS has been shaped
largely toward that sole end. However, the BMCS managers have how begun to
realize its polential for enhancing their supervision of subordinates’ activities. Its
possibilities as s tool for evaluating the effectiveness of specific BMCS activities
or the BMCS program as a whole have not yet been explored. Whether this
capability will be exploited remains to be seen.

At this poiut, the MIS can help the BMCS determine which carriers {and
eventually which shippers) need attention, For example, an MIS printout was
recently sent to each region showing the following:
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All known carriers domiciled in the region, ranked by average numbper
of driver/vehicle violations found per inspection

o The number of truek inspections each carrier has undergone
o The date of the most recent audit each carrier has undergone

On the basis of the printout, each BMCS Regicnal Director could tell which
carriers in the region had the highest violations-per-inspection record end when
those carriers had last been audited. The printout also made obvious which carriers
had not been audited at all (since at least 1974, the aarliest year of the MIS
records).

Such a tool not only eases the planning difficulties faced by a small
enforcement staff attempting to monitor a huge industry; it also permits
enforcement program managers to monitor the activities of their subordinates far
more effectively than in the past, For example, the chief of the Corapliance
Analysis Branch said the same regional carrier printout will be run again in April
1981 and management will be checking to see whether the curcent audit "gaps"
have been filled,

Such computerized information can also be useful in evaluating whether o-
not the BMCS enforcement program is having any effect on carrier compliance
with safety regulations, including the Federal Hazsrdous Materials Regulations.
Analyses can be made of carrier's ratios, over time, of violations-per-inspection.
Changes in individual carriers' performance; or the performance of selected classes
of carriers (by fleet size or type of operation); or performance by carriers in
specific regions; or overall national trends can all be measured and the results used
as partial evidence of the efficacy of BMCS enforcement strategies.

When the information collected during carrier and shipper audits is
comouterized, the sophistication and variety of analyses of industry compliarce
and BMCS enforcement effectliveness can be further increased. Since the audit
form requires considerable information gathering about the specific hazardous
materials carried or shipped by the company being audited, computer analysis of
these forms can be expected to provide considerable basic data not previously
known about hazardous materials transportation by truek,

The second major way in which the MIS information is currently used is by
some BMCS regions to organize their own enforcement programs and to delineate
unigue local problems. For example, Region 1 recently requested a printout of
carriers in the region which did not repert any accidents within the last 2 years.
Otber region officials say they are beginning to use the MIS regularly and that it is
nextremely useful" for isolating groups of carriers of intecest, for performing
various comparisons among different States in the region, and for determining
whether their placement of investigators within the region coincides with the
distribution of csarriers.

Regional use of the MIS is evolving slowly, however, and not all the regions
are satisfied with it. Regional officials cited the incompleteness of the census, the
lack of carriers' and shippers' termiiw@l locations in the census, and the lack of
State—ﬁenerated data in the files as serious deficiencies. Two regions said they
make Iittle use of the MIS--Region 5 because it concentrates on large carriers, of
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whom it says it is already aware, and Region 10 because it has developed its own
data system to support its experimenta) enforcement program.

The comments of several regions nbout the omission of State data from the
MIS echo a criticism made by the GAO in its 1977 study of the BMCS. The GAO
recommendad that the BMCS should "use road check, safety survey [audit], and
accident reports provided by the States when formulating work schedules, The
BMCS should rely on State reports to the maximum extent practical.” 93/ The
BMCS replied that it "has no suthority to require States to submit motor carrier
safety reports, hut the BMCS would request appropriate State agencies to
voluntarily furpish such reports for inclusion in the management information
system now under development." 94/ However, the chief of the Compliance
Analysis Branch told Safety Board staff that the BMCS has not requested data from
the States, He feels that there are too many State data for the system to handle
at present, and that the data are not uniform.

The usefulness of the MIS is limited in a number of other ways. Each carrier
and esch shipper known to the BMCS is assigned a number, called the census
number, and the data contained in the MIS are keyed to it. The number assigned by
the ICC to each regulated carrier, called the ICC docket number, has been cross-
referenced to the BMCS census number for aceess. The problem with correlating
non-BMCS data into the MIS is that unless either the BMCS census number or the
ICC doeket number is provided, the company cannot be identified within the MIS.
For axample, none of the other modal administrations within the DOT uses the
BMCS census number to identify hazardous materials shippers. Therefore,
compliance and enforcement information about a specific hazardous materials
shipper cannot readily be shared between BMCS and other DO'T' hazardous
materials enforcement agencies. Furthermore, many other Federal agencies either
collect information about carriers and shippers which BMCS might find helpful or
could make use of BMCS information {for instance, NHTSA truck accident
information, Bureau of the Census data on trucks and carriers, EPA hazardous
waste control program data). But none of these agencies usez the BMCS
identification number, and information cannot easily be shared. It is not yet clear
whether even the PDOT's comprehensive, automated Hazardous Materials
Information System, under development now, will require all the modal
administrations to "1se a common identifying number for carriers and shippers, nor
whether it will be based on the BMCS eensus number.

A more basic problern with the emerging MIS data is the one that threatens
all systems built on collations of data, namely, the accuracy and completeness of
the information fed into the computer. As the FHWA Associate Administrator for
Sefety said, "Any MIS is only as accurate as the data that is initially placed in the
system.," 95/ ‘The process of computerizing field-generated inspection forms has
had the secondary benefit of revealing to BMCS management the fact that field
investigators have often been negligent in their record completion. In compiling
the headquarters computer file of truck inspection forms, for example, the
Compliance Analysis Branch found "an appalling number of improperly prepared

93/ GAQ, op. cit. (1977), p. 33.

g4/ Ibid.

95/ Memorandum from FHWA Associate Administrator for Safety to Regional
rneﬂrr!eral Hi%hwav Administrators, October 9, 1980, concerning Management

ormation Systém,
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documents, improper citations {of violations}, improper section numbers {of the
Code of Federal Regulations], failures to code properly, and omissions." 96/

The FHWA Associate Administrator for Safety and BMCS headquarters
officials are putting considerable emphasis on reducing these field recordkeeping
problems. Each region has been directed to review its data quality control
procedures and effect improvements where necessary "in order that all users can
have & high degree of confidence in the accuracy of information coming out of the
MIS." 97/ The Compliance Analysis Branch has been instructed to "start culling out
improperly prepared documents as exe mples,” and the matter will "be covered in
Field Office Management Reviews performed by Headquarters personnel.” 98/

When completed, the MIS can be used for truck safety enforcement planning
and evaluation. It can flag those carriers and shippers who are responsible for the
highest number of reported accidents and violations and review companies'
accident and violation rates subsequent to BMCS enforcement actions. The MIS
can also be used to isolate groups of carriers or shippers having a common
characteristic (e.g., size, location, accident frequency, time since last audit, ete.).
It can 2 used to rank carriers according to the number of violations per inspection
or according to some other inspection-related criterion.

The MIS will also be useful for hazardous materials enforcement, although
the accident data currently in the files do not contain accurate information on
commodities carried at the time of the accident. When the audit file is
operational, more information on hazardous materials carriers will be available
through the MIS; audits of hazardous materials carriers specifically note carrier
performance in the areas of shipping papers, spills during loading/unloading
operations, accidents occurring when hazardous materials sre being carried, use of
currently tested specification containers, and hazardous materials handling
procedures,

The MIS is being buflt primarily to support the enforcement system; it was
conceived as & way Lo organize and make easily accessible the information on the
nember, locatinn, characteristics, and compliance performance of the known
carriers and shippers under BMCS jurisdiction. Its usefulness as a management
contrel tool is steadily becoming more apparent to the BMCS, also.

With the addition of more data, the MIS could be used for more sophisticated
analyses which would te of great value to the EMCS. The system cusrently lacks:

o comprehensive and detailed information about enforcetnent cases

o ability to correlate information on driver hours of service with accident
information

truck exposure data, correlating miles traveled with aceident frequenay
and severity

detailed information on commodities carried at the time of accidents

g6/ Ibid.
g7/ 1613,
3%/ Ibid.
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a method of relating carrier compliance data to carrier accident datas
(i.e., of determining statistically the correlation or lack of correlation
between carrier compliance wi*ht hazardous materials and motor carrier
safety regulations and carrier accident history)

a tracing mechsnism so the ' the BMCS can gauge the effects of various
educational and enforcement activities {e.g.. warnings, discussion of
audit findings, out-of-service actions, and imposition of sanictions) on
carrier and shipper safety records.

Voluntary Compliance Philosophy

The DOT Inspector General has strongly criticized the BMCS enforcement
program in general and the "voluntary compliance" philosophy in particular:

We believe that [the] relative ineffectiveness [of the BMCS
motor carrier and hazardous materials safety enforeement
program) can be attributed to the BMCS philosophy of seeking
voluntary compliance with Federal safety and hazardous msaterials
regulations and initiating enforcement action only as a last
resort .... We don't think that motor carriers will voluntarily
comply with Pederal motor carrier safety or hazardous materials
regulations when it is more profitable to ignore or circumvent
these regulations . ... In fact, we consider this philosophy to be
counterproductive in that it simply encourages the carriers to
"play the odds" which seem to be overwhelmingly in their favor
.... We conclude that the BMCS philosophy of voluntary
complisnce is urrealistic, ineffective, and inefficient.
Compliance, muech less voluntary compliance, seems unlikely
unless there is a systematic investigations process and an
aggressive enforcement policy with stiff penalties assessed for
on-compliance. 99/

The Safety Board believes thal, given the small size of the BMCS's enforcement
staff in relation to the numbers of carriers, shippers, drivers, and trucks they are
vesponsible for monitoring, whatever compliance there is by industry will, in
reality, have to be voluntary. To the extent the industry is not aware of the
regulations, of course, compliance will be less. BMCS efforts to "educate™ the
industry are, therefore, commendable,

However, the Board beliaves that the BMCS's overreliance on the voluntary
compliance philosophy has deterred it from organizing its small program to
maximize its effectiveness. It has made little or no effort to determine the 'most
important areas for attention and focus its efforts on these problerrs., In the
Board's view, the BMCS should be asking itself such questions as:

0 What hazardous materials commodities present the greatest risk in
transportation? In what amounts? Along what routes?

99/ DOT, inspector General, op. cit., pp. 7 and 8.
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How muen attention should be given to ensuring that hazardous
materials tank trucks are constructed and maintained properly? How
much to driver training? How much to driver practices (hours of
service, loading/unloading procedures, driving at & safe speed, following
the hazardous materials driving «ad parking rules, ete.)?

How impoctant is the general safe maintenancs of hazardous materials
trucks (brakes, tires, steering, ete.) compared to proper
containerization of the chemical or to safe driving practices?

Should large carriers receive most of the attention (because of greater
risk exposure) or should all carriers receive =qual attention?

Is there any relationchip between a carrier’'s nistory of compliance with
the FMCSN'. i the Federal Hazardous Materials Regulations and its
ac-iuent history?

What should be the criteria for developing an enforcement case? For
prosecution of a case? Number of violations? "Nature and gravity” of
violations? How should these words be interpreted?

Should truck inspections focus solely on those defects known to be most
often the cause of accidents or is there significant safety payoff in
spending time inspecting windshield wipers and reflectors?

Should the BMCS spend any time perfcrming "probable cause” truck
inspections? Do they have any effeet on the degree of industry
compliance? Should the BMCS limit its truck inspections to periodic,
large-scale random inspection, to provide reliable information on the
overall level of c:ompliance and the problem areas most in need o
enforcement attention? |

1

Even more fundamentally, the BMCS needs to reassess the appropriate and
feasible role of a small Federal enforcement program faced with a huge and rapidiy
increasing set of responsibilities. Particularly as the urgency and magnitude of the
hazardous waste transportation problem is added to the already staggering size of
its other enforcement tasks, the BMCS must come to grips with several basic

issues:

0

How can the BMC!5 make it more likely that States will take on triek
enforcement programs? How can the BMCS be of the most assistance
to State programs (training, data collection and analysis)?

What is the purpose of the BMCS's own enforcement program? To
"police"” truck traffic in order to remove unsafe trucks and drivers from
the road? Or to increase carrier and shipper comgliance with the
regulations? Where should the BMCS's limited resources be focused?

What sorts of data are needed to help focus the motor carrier safety
and hazardous materials enforcement program planning? How can the
BMCS obtzain, analyze, and disseminate these data?
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How can the BMCS measure the effcetiveness of its efforts? Sheuld
the BMCS seek to measure only compliance with the regulations or
actual effect on highway accident losses?

The BMCS has done little to plan its enforcement program for maximum
effectiveness, to measure its various activities against a coherent statement of
program purpose, to devise means for assessing the effectiveness of its specific
activities or its program as a whole, or to colleet and organize the information
needed to do these things. The work that has gone into development of the MIS is
encouraging, but far more needs to be done and the BMCS will have to devote
considerably more time and resources to this eifort if it is to fulfill its potential
for program improvement,

BMCS DEMONSTRATION PROGRAM

Representatives of three States participating in the BMCS "Commercial
Motor Carrier Safety Inspection end Weighing Demonstration Program" were
interviewed by the Safety Board in order to ascertain how Federally-assisted State
truck safety programs can operate, and to make a preliminary assessment of the
effectiveness of such progranis. 100/ Although the demonstration programs in
Michigan, Idaho and Utah currently deal with hazardous materials solely on a
superficial level, they could be expanded to include rigorous hazardous materials
enforcement in the future, which makes review of their potential effectiveness
doubly important.

Demonstration Program Legislative History

In 1978, Congress appropriated $3 million 101/ for the establishment and
BMCS administration of a demonstration program to "promote the establishment
and maintenance of motor carrier safety programs and the adoption of consistent
safety standards for both interstate and intrastate moter carrier
commerce." 102/ The program was to include weight inspections, equipment
inspections, and driver cheaks for qualification and hours of serviee. Additionally,
the program was to colleet data about the results of weight inspections and random
and "probable cause" truck inspections for BMCS use in analyzing the effects of the
demonstration program on carrier compliance. Initially, full Federal funding of an
appropriation of $4 million was requested; however, both the House and the Senate
decided that the States should centribute to the cost of the program and the
funding was accordingly reduced by $1 million; the Federal contribution 'was
limited to 90 percent of totai program cost,

The Senate Apprepriations Committee directed the BMCS to Jdevelop an
ation plan to assess the effectiveness of the demonstration program in
increasing highway safety and motor carrier eompliance with safety regulations.

100/ Alaska, the fourth State participating in the demonstration program, was not
contacted because of the expense involved in traveling there for the necessary
inter views,

101/ DOT and Related Agencies Appropriatiors Aect, 1979 (D.L. 95-335, 92
Stat. 435, August 4, 1978).

102/ House Appropriations Report No. 95-1252, p. 24.
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The goals of the demonstration program, as expressed by the House and
Senate, are to:

o inerease the level of motor carrier compliance with highway safety and
weight regulations

increase highway safety

promote the adoption and enforcement of consistent motor carrier
standards for both interstate and intrastate trucks

promote the establishment and maint :nance of State motor carrier
safety programs

Demonstration Program Design and Administration

The demonstration program was designed, and is administered, by the BMCS,
To be considered for participation in the programs, States had to meet the
following criteria:

o a core staff of personnel conducting truck weighing and driver/equipment
inspection activities

fixed weighing facilities with a permenent parking space to accommodate
trucks removed from the public highways

authority to require off-loading of overweight trucks

adoption of, at a minimum, the FMCSR's

authority to require both private and for-hire carriers opecating within
the State's bounderies to comnly with the Stat.'s motor carrier safely
laws and regulations

authority to impose penalties (fines and other sanctions) for ‘ricxs
and drivers found to he in violation of the State's laws and regulations

a management information system and personnel capable of providing
weighing, inspection, and accident data

Four States were selected by the BMCS from the 12 States that applied:
Alaska, Idaho, Michigan, and Utah. The funds allocated for the first year of the
program were:
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Utah $1,040,000
1daho $1,030,000
Michigan $ 900,000
Alaska $ 800,000

Currently, the demenstration programs are in their first year of operation and
State project managers are invelved in the budgeting process for the second year.

The BMCS has assisted the four States in designing their da‘a collection
systems, setting up inspection procedures, and training the State inspectors. The
BMCS monitors the data acquisition and processing and reviews the program
results.

Development of Program Strategies and Techniques

Each State has developed an inspection strategy, approved by the BMCS,
respensive to the State's unique carrier density, truck traffic pattern, and
geographical situations. The strategies differ in specifies in the three States
visited; however, they have certain techniques in common, required by the
provisions of the demonstration program ~ontract, These include:

0 performance of the "full" BMCS inspection rather than a "critical
item" type check 103/

periodic inspection of a random sample of trucks

use of the out-of-service sanction for trucks with equipment
defects corresponding to the Federal out-of-service criteria

use of standardized reporting formats for detailing inspection
results, with fields designed for computerized information capture

State Staff Training

The training received by demonstration program field staffs in the program
states was designed and carried out with the assistance of the BMCS. The training
in Michigan, Utah, and loaho has been varied in terms of curriculum and duration,
ranging from Michigan's 6-week, full-time course to Idaho's 40-hour course taught
by the BMCS technical project officer.

All demonstration program field staff have been instructed in the content and
meaning of the FPMCSR's inspection and enforcement techniques, and proper
documentation of inspeactions (including use of the inspection forms and preparation
of activity reports).

103/ 1t Is Interesting to note that two States, Utah and Idaho, have begun (Idaho) o
are about to begin (Utah) training their police trocpers to conduct critical item
inspections.
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Information System Design

One of the purposes of the demonstration program is to produce
computerized, detailed informaticn about the current level of compliance with
truck safety regulations and the potential for improving compliance through State
truck safety/weight enforcement programs. At the outset of the program, the
BMCS worked with the States in designing data collection forms which would
provide comprehensive information formated for ease of entry into a computer,
The BMCS also ensured that the tapes of raw data delivered to Washington were
compatible with the FHWA's software. State program officials interviewed
;ndicated that they are refining and upgrading their automated data processing
(ADP) systems to better meet demonstraticn program requirements.

Data Acquisition and Processing

The States are required by the ¢zmonstration program contract to send the
computer tapes containing the weight and safely inspection data to BMCS
headquarters for processing. The BMCS is aggregating and integrating the data for
analysis; the States will receive annual reports from the BMCS, The BMCS, not the
States, will perform the analysis of program effectiveness mandated by Cengress in
the appropriations legisiation; it requires originally coded date from the States lo
perform this analysis.

Monitocing of Results

The BMCS monitors the programs through examination of the State data and
progress reports, the annual budgetary process, and through day-to-day contact
between BMCS field personnel and State program officials.

STATE DEMONSTRATION PROGRAMS

Each of the three State programs studied by the Safety Board has unique
features resulting from State governmental, geographie, industrial, and carrier
population characteristics. The following sections provide detailed descriptions of
the three State programs studied.

Michigan Demonstration Program

The Michigan Public Service Commission {(PSC) is administering that State's
demonstration program, The program has provided 40 inspectors (in addition to the
100 inspectors already working for the PSC), 32 Federally-funded and 8
State-funded; it has a management staff of six. Training for the 40 inspectors is
being provided by a combination of State and Federal personnel.

Actual inspections under Michigan's demonstration program began in
November 1980. The primary focus of the program is Interstate 94, which travels
east/west across the State and which had several scalehouses already in place. The
program will also build five more scalehouses, on Interstate 69, U.S. 23, and the
Mackinaw Bridge approaches,
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The demonstration program uses a combination of road checks and scalehouse
operations. The road checks involve taking a random selection of trucks and
weighing them and inspecting them for safety, using portable scales and roving
patrol cars to bring trucks to the scales. At the permanent weigh stations, over-
weight trucks and those with visible safety violations will be inspected. Trucks
which do not pass inspection are put out of service without citation, on the theory
that the purpose of the program is to get unsafe trucks off the road, rather than to
colleet fines (whieh, in any case, are limited in Michigan to $100).

During the winter, safety inspections, which must be conducted outside, will
be greatly reduced; weight inspections will continue at the same
pace. 104/ Inspections in randomly selected (heated) terminals may be subatituted
for road inspections, 105/

The Michigan demonstration program is not a hazardous materials
enforcement program. The State inspectors and newly-hired demonstration
program inspectors have received no special training in hazardous materials
enforcement. They only check those items on trucks carrying hazardous materials
which can readily be inspected (such as valves). No distinctions are made between
hazardous materials trucks and other trucks in terms of severity of penalty.

Training. The Michigan demonstration program inspectors are uniformed
employees olI the PSC who have peuace officer powers and carry sidearms. They
have received 6 weeks of training from State and BMCS personnel, covering a wide
range of topies: legal aspects of motor carrier safety enforcement and weight
enforcemment, truck inspection and weighing techniques, review of drivers' logs,
terminology of the motor carriec industry, completion of demonstration program
forms and other documentation of inspections, and weapons use and defensive
tactics, In addition to their classroom instruction, trainees receive prectical
demonstrations and field instruction in weight and safety inspections, and are given
firing range weapens training.

Utah Demonstration Program

The Utah demonstration program, conducted by the Utah Highway Patrol, is
built upon the preexisting Utah Truek Inspection Program (UTIP), initiated in 1977.
The UTIP was primsrily a safety inspection program; to modify it for the
demonstration program, the Highway Patrol increased its emphasis on weighing
ectivities.

Prior to the demonstration program's inception, the UTIP had a core group of
8 troopers and 1 sergeant who weighed and inspected trucks, and 25 troopers
trained in truck inspection. The Highway Patrol set up three zones for
enforcement and, once a month, set up an 8-hour roadblock operated by the core
group and by those truck inspectors stationed in the area, who weighed and
inspected trucks in that zone. The rest of the month, the core wentl where it was
needed (heavily traveled routes, areas with special problems, ete.). The

104/ Michigan may use the California Highway Patrol "critical items" checklist as
its safety inspection procedure during the winter,
105/ Terminals may also be inspected in response to complaints from the publie,

angiPd
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demonstration program project director said that, while the UTIP had only a
limited effect on truck safety and weight, it did gather data 106/ showing the
extent of the problem and demonstrating the need for inareased funding.

There are 435 sworn Highway Patrol officers in Utah, The Utah
demonstration program uses 45 of them as full-time employees and one financial
clerk works part time for the program. Twenty of the troopers work in two-person,
portable scale teams, weighing and inspecting trucks, These are moved around the
State to cover bypass routes and secondary State roads on a rotating basis.
Thirteen troopers work at the eight fixed ports of entry, performing truck
inspections only (the weighing staff at the ports of entry is not part of the
demonstration program). In addition to the field and supervisory staff, seven ADP
personnel work for the program. Three sergeants and one lieutenant supervise field
opersations; the project director is a captain.

The Utsh demonstration program contract started on September 28, 1979;
February 1980 was the beginning of "test" enforcement, and official enforcement
activities started in March 1980. The data for the first quarter show that 1,128
vehicles were inspected at the ports of entry, and 1,197 vehicles were inspected by
the portable scale crews. The project director said that the portable crews
emphasize inspection; they must have probable cause to weigh trucks., Weight
checks are standard at the ports of entry.

Most Utah demonstration program truck inspections are performed for
"srobable cause." Random inspections and random weighing are performed for one
8-hour period each month for data-gathering purposes. "Random" in this case
means that when a trooper finishes an inspection he takes the next truck available.
A 24-hour truck count is also taken once a month for analysis purposes., Random
inspection data are comparaed with data from baseline random checks, taken early
in the program, to assess the effectiveness of the program,

Trucks transporting hazardous materials are checked for proper placarding,
and the valves of tank trucks are inspected. The demonstration program currently
places no special emphasis on hazardous materials, although the project director
would like to do more with them; he has proposed concentrated hazardous
materials training for his inspection staff in the demonstration program cost
proposal for next year. However, he told the Safety Board that the FHWA has
instructed him to concentrate on vehicle condition and driver qualification and not
to increase the emphasis on hazardous materials enforcement.

The demonstration program does not include terminal inspections; these are
performed by the Utah Department of Transportation's Safety Division. The
project director notes that the Highway Patrol did some terminal inspections at the
start of the demonstration pregram, primarily as a public relations gesture for
Utah carriers, informing them of the demonstration program and advising them
how to meet its requirements.

106/ These data were hand-tallied; demonstration program data are fully automated.
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The BMCS officials in Utah audit demonstration program inspections
ocecasionally, and have worked with the Highway Patrol, teaching inspection
techniques.

The program uses the Federal out-of-service criteria with slight variances.
The project director noted that there is a conflict between the Federal out-of-
service criteria (which the Highway Patrol has contracted to enforce under the
demonstration program) and what he believes to be problems serious enough to put
a truck out of service. 107/ He feels that the Federal out-of-service criteria are
basically good but are sometimes "nitpicking," especially for Utah conditions,
where trucks may be inspected in a semidesert 200 miles from the nearest garage.
He notes that trooper discretion in enoreing out-of-service criteria can sometimes
be a problem, and that, especially in the beginning of the program, some troopers
enforced the out-of-serviee criteria very strictly, creating such problems as a
truek carrying sheep being put out-of-service in a desert miles from help.

In order to avoid duplicating inspections, demonstration program personnel
recommend to drivers that they make a copy of the inspection report and keep it
with them (the driver is supposed to turn the original over to the carrier), If a
driver can prodace a copy of a "recent" Utah or Idaho demonstration program
inspection, he or she need not be reinspected.

Sanctions available under the demonstration program include out-of-service,
citation, and off-loading for weight violations. No civil sanctions are available,
Fines for equipment violations are $39 per violation; troopers usually write only
one ticket covering all violations, but if the violations are flagrant, more than one
ticket may be written for a single truck. Nonequipmenti safety violations, such as
driver hours of service, are fined at a level set by the Justice of the Peace hearing
the case; the project director said that Justices are fining "heavily" for hours of
service violations. 'The overweight fine is $50 plus $1 per pound overweight.

Utah's project director would like to take the fine system out of the courts
and change from criminal to civil penalties, However, he believes that the
Highway Patrol should not benefit from the fines, to forestall charges of abuse, He
would like to see the fines placed in a Utah Department of Transportation fund or
the equivalent.

Information Handling., Information generated by weighing and inspection
activilies is sent to Highway Patrol headquarters on a coded form, and all data are
cantured on computer, In addition, field personnel send in weekly "Activity
Reports" summarizing the week's work,

The FHWA does not want aggregated data; therefore, Utah sends computer
tapes of the raw data to Washington. No demonstration program funds are
provided for evaluation; the FHWA provides only summaries of data to the States,
However, Utah has made some use of the data generated by the demonstration

101/ The projeet director states that defective trucks carrying hazardous materials
are more likely to be put out of service than defective trucks carrying general
commodities, :




program by spending Highway Patrol funds to process it, and is developing a
complex data system to handle the information, Currently, the Highway Patrol
does not have hardware for printing computer output, so it must rely on the FHWA
for processing of the data.

The project director believes BMCS's MIS data are potentially quite uselul to
Utah, and he already uses it to some extent, The Utah BMCS division provides
some MIS printouts to the Highway Patrol, and the Patrol has compared its carrier
file with the MIS census of earriers, In some cases, the Highway Patrol has used
the MIS to get a secord of the violations charged against a cerrier by the BMCS.

Training. The staff of the demonstration program are all sworn Highway
Patrol officers. As such, they are required to have at least a high school
education, to have had 5 years of uninterrupted employraent, and to pass a
competitive written examination before they are accepted into the Police
Academy, After graduation from the Academy, demonstration prograin troopers
receive 80 additional hours of training in interpretation of the FMCSR's and truck
inspection and weighing procedures, Demonstration program troopers receive a
minimum of 40 hours & year of in-service training emphasizing commercial vehiele
enforcement, The Highway Patrol has also arranged for some Utah carriers to give
troopers the same training they give their drivers,

Future of the Utah Demonstration Program, The project director anticipates
that Utah will continue the demonstration program at about the same level, or
even expand it, after Federal funding ceases, If so, he would like to make some
changes init. For example, he is in favor of & dated inspection sticker system with
reciprocity agreements among States similarly inspecting truecks. (He would
recognize Idaho's inspection, for instance, but not California's oritical iteras
inspection, which he believes is not sufficiently detailed). He also intends to alter
the out-of-service criteria to bring them into accord with Utah conditions,

Idaho Demonstration Program

Idaho's "Proposition t" restriets the number of State personnel who can be
hired. As a result, the demonstration program, which is belng conducted by the
Idaho Division of Law Enforcement, is working closely with the Idaho State Police
at the ports of entry and has limited its new hires to 17 interns (eriminel justice
students) who work 30 hours a week at the ports of entry, inspecting trucks under
the supervision of a State Police sergeant, Additional demonstration program staff
includes a four-persen team which ecirculates among satellite weigh stations
inspecting trucks, 108/ the project director, an ADP manager, and two secretaries.
The State Police provide 7 troopers at each port of entry and 144 troopers who are
allocated among the 17 satellite weigh stations according to seasonal variations in
truck traffic. In addition, all Idahe State Pslice troopers have been trained to
perform "critical item" type truck inspections, and they do so when they stop a
truck for any reason.

108/ ldaho is projecting a two-person terminal inspection team for next year's
program,
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The ldaho program involves "full" inspection of trucks at ports of entry and at
satellite weigh stations. Seventy-five percent of the inspections are for "probable
cause.” Random inspections, performed according to a statistical formula
developed by Boise State University, are conducted 25 percent of the time. The
random inspections are primarily a data-gathering activity, used for analysis of
effectiveness and for public information. Idaho has targeted radicactive materials
teansporters, so these are inspected as they come through, .

The sanctions Idaho tas available for truck safety violations include out-of-
service (considered by ldaho officials the best sanction available) and citation,
Both are at the inspector's diser »iion, and they are careful not to make the penalty
too severe (e.g., if perishables are being carried, and a truck must be put out of
service because it represents an imminent hazard, arrangements are made to
off-load the perishable goods).

Program Structure and Information Plow. Information flows two ways within
the Idaho demonstration program: inspection forms and regular activity reports
are sent in from the field; in return, headquarters sends out a newsletter und
information on partiecular cases, including findings of inspections. Program repre-
sentatives said that it would be advantageous for morale if they received similar
feedback on cases handled by the Federal government,

The Idaho program tries to keep field paperwork to a minimum in order to
allow more time for inspections. It does require full inspection reports, however,
and it has set up a tickler system to follow up on inspection reports.

Training. The demonstration program student inte:n staff was trained by the
BMCS technical project officer, who taught a 40-hour course in truck

inspection-~16 hours of classroom instruction and 24 hours of hands-on training.
The ldaho BMCS Division has provided some In-service training to the
demonstration program, especially in the area of hazardous materials enforcement.
Stiate Police involved in inspections have been given training to conduet critical-
items-style walkaround inspections; Idaho plans to train all of its State Police to
conduct such investigations in the near future.

SAFPETY BOARD ANALYSIS

The Safety Board has reviewed the demonstration programs in three States
for their success in meeting the Congressionally-mandated goals, keeping in mind
that the projects are new and data for less than a year are available.

Increase the Level of Motor Carrier Compliance with Weight and Safety Regulations

When the Safety Board staff interviewed representatives of the Michigan
demonstration progranj, the ‘frogram had not begun its enforcement activities.
Therefore, no information is available for that State. However, Utah and Idaho had
begun enfoccement, and both the local BMCS officials and the State project
directors believed the program was increasing the degree of compliance with the
FMCSR's by carriers traveling in these States. However, they had formed no
impression of the effect of their efforts on hazardous materials compliance,

B T e Yo PSP )
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At the beginning of the program, Utah put about 70 percent of the trucks it
inspected out of service; this has dropped to 35 percent as the program has
continued. However, Utah may have enforced the out-of-service criteria more
rigorously at the beginning of the program than it does nov., ldaho also claims a
drop in equipment violations, although it is not able to provide figures on this.
These drops in the out-of-service percentage are reported on the basis of the
random inspections rather than the probable cause inspections. Utah
representatives believe that the improvement of intrastate truck equipment is
marked. 109/

The BMCS, in accordance with the Senate's directive to evaluate the
effectiveness of the demonstration program, is developing an overall evaluation
plan, although none exists at the time of this report. The BMCS demonstration
program technical project officer stated in August 1980 that the criteria to be used
to measure program effectiveness would be developed by late September 1980; in
January 1981 he told Safety Board staff that he hoped the evaluation plan would be
completed by mid-February 1981,

Increase Highway Safety

The program's effects on increasing highway safety are difficult to
determine. The only information available is from Utah, where both the Utah
Highway Patrol and ihe Utah BMCS division stated that truck accidents are
dropping in the State while they are increasing in neighboring States. There are,
however, insufficient data to assess the demonstration program's effectiveness in
meeting this goal at this time,

In any case, it should be understood that the BMCS does not plan to measure
the effects on "highway safety” except in indirect terms. The BMCS Director told
Safety Board staff that evidence of direct effects of such a program on rates of
truck accidents {or other measures of "safety") are problematical at best. The
degree of influence of other variables, such as economic conditions, energy prices
and supply, seasonal variations, ete., is unpredictable and usually difficult to
segregate from the effects, if any, of this kind of program. Therefore, the BMCS
intends to measure the effectiveness of this program by analysis of changes in the
reported level of carrier compliance with the safety regulations applicable to
them. If the States report a lower percentage of inspected trucks being put out of
service at the end of the 3 years, for example, or a lower ratio of violations per
inspection, this fact will be cited as indirect evidence of the program's beneficial
effect on highway safety.

Although there is considerable merit in this argument, several points should
be kept in mind, Pirst, as the BMCS's first safety effectiveness evaluation of its
own enforcement program concluded, "A definitive correlation between a carrier’s
level of compliance with the Federal Motor Carrier Safety Regulations and its
corresponding safety posture is still largely unknown." 110/ Simply put, the

109/ The Utah project director related that a California Highway Patrol (CHP)
representative called him to say that trucks coming out of Utah were doing much
better in CHP inspections,

110/ BMCS, Safety Effectiveness Evaluation Report, December 1979,
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effectiveness ¢f the FMCSR's and the motor carrier-related Federal Hazardous
Vaterials Regulations, even when complied with, in reducing the numbers and/or
severity of truck accidents is not proven. What is true in this regard of the BMCS's
own enforcement program is likewise true of the demonstration program, a State-
lavel version of essentially the same program.

Second, just as several factors can influence the numbers and rates of truck
accidents besides Federal or State safety enforcement programs, so too the
numbers of violations reported on the trucks inspected or the percentages of
inspected trucks put out of service can be affected by other factors than merely
the degree of carrier compliance with the regulations, The most obvious of these
other factors is the amount of discretion permitted to and exercised by the
inspectors. The Utah demonstration program, for instance, acknowledges that at
the outset of their program their inspectors were more inclined to resolve
ambiguous situations in favor of putting the truck out of service, bul that as the
program continued tl.c y developed "better judgment” in this regard, Thus, the drop
in Utah's reported out-of-service ratios from 70 percent to 35 percent may be less
indicative of increased truck compliance than it seems. The same tendencies may
be at work in the area of violations per inspection also, and they may affect other
programs than Utah's,

The best evidence the Safety Board has that Utah's reported decreases in
truck violations corresponds in some measure to an actual decrease in truck
violations is the impression formed by the California Highway Patrol truck
inspection forces that trucks arriving from Utah are showing a marked
improvement in compliance,

These considerations do not argue that the demonstration program will not
have a beneficial effect on truck compliance with safety regulations or on highway
safety. They do, however, indicate the difficulties of measuring such
improvements and determining their source, and the care with which claims of the
program's benefits must be weighed,

Promote the Adoption and Enforcement of Consistent Motor Carrier Standards

The demonstration program certainly "promotes" the adoption and
enforcement of consistent safety standards in a genera! way. Of course, as a
condition of receiving Federal funds under the program, the States had to have
adopted the FMCSR's. Whether the program succeeds as a means of persuading
other States to adopt the Federal regulations (or closely similar ones) remains to be
seen, As discussed above, it is not yet clear that the program results will be
persuasive of the efficacy of programs to enforce the Federal safety regulations.

Even if the program succeeds in persuading States tc adopt and enforce
safety regulatlions generally similar to those promulgated by the BMCS, States may
choose to "teilor" them to conditions they perceive to be unique to their State. For
instance, program officials in both Utah and ldaho plan to seek some changes in
their enforcement program as soon as the demonstration programs are finished,
namely, in making the out-of-service criteria less stringent. Representatives of
both programs told the Safety Board that the Federal out-of-service criteria do not
take into account the conditions in Western States, in whieh, for




-60-

example, a truck may be hundreds of miles from a repair facility when it is put out
of service. These representatives feel that use of the out-of-servine sanction for
"minor" violations (e.g., eracked reflectors) is unreasonable and counterproductive,
Other States may take a similar view or choose to make other modifications.
Depending on the extent and nature of such modifications, the results may or may
not be considered "uniform.”

If States choose to tsilor the Federal safety regulations to their own circum-
stances (thus missing the goal of uniformity), it will be difficult to make a
persuasive argument for the superior safety benefits of the Federal version. Such
benefits of the Federal regulations as a whole are assumed, not proven, and are
certainly not quantified. The safety benefits of any particuler regulation are even
less certain, and the difference in safety benefits to be anticipated between the
Pederal regulation and a proposed State version of it would be virtually impossible
to predict,

Promote the Establishment and Meintenance of State Motor Carrier Safety Programs

Program officials in the three demonstration program States interviewed by
the Safety Board are enthusiastic about their progran.s, and hope to continue them
after Federal funding has run out., Both Utah and Idaho believe that their
legislatures can be convinced of the wisdom of such continuation.

The demonstration program has been effective in developing a method for
turning State weighing programs into safety programs. The tactic of beginrning
with something familiar (weight inspections) and building on that te initiate
something novel (safety enforcement) has been successful and State enthusiasm for
the programs is high.

When interviewed by the Safety Board staff in the fall of 1980, both Utah and
Idaho demonstration program representatives were planning to attend the first
meeting of a developing "Western Alliance" to urge the adoption of uniform State
safety programs, using their own programs as examples,

Whether other States can be persuaded to establish motor carrier safety
programs similar to that of the BMCS will depend on other factors besides the
outcome of the demonstration program. They will have to be convinced that they
need such a program, that truck accidents constitute a significant preventable loss
that they can and should take steps to reduce. Some States may be more
interested in establishing programs directed solely at hazardous materials carriers,
particularly at bulk carriers, than in regulating all types of commercial motor
carriege. Many States may believe they do not have the financial or personnel
resources to carry out such programs, In this regard, the availability of Federal
grant-in-ald funds for State enforcement programs (such as the grant programs
proposed in Senate bill 1390 and House bill 4971) may induce some otherwise
reluctant States to develop programs similar to those of the BMCS, However, not
all States are eager to embark on Federally-funded programs, uncomfortable with
the "strings" that necessarily accompany them {such as requirements that
participating States adopt uniform regulations and enforce them uniformly),
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Should the BMCS decide to do so, it would be possible to add hazardous
materials enforcement to demonstration program activities, The mechanisms for
inspection are already in place, and hazardous materials trucks are being given
general safely inspections at this time. Addition of a highquality hazardous
materials inspection and enforcement program would require intensive training of
the inspection staff, and possibly an increase in staff, as hazardous materlals
inspections require more time to perform in eonjunction with safety inspections,
Two factors involved in maintaining a hazardous materials program have been
stressed by Illinois, which has such a program in place:

0 it is difficult to keep the field staff advised of changes in regulations,
and regular training must be provided

the hazardous materials regulations are so complex that it is preferable
to have full-time hazardous materials inspection personnel, rather than
personnel who perforin hazardous materials inspections as one of
several duties

These factors could limit the effectiveness of hazardous materials programs
established as part of general truck safety progcams.

STATE HAZARDOUS MATERIALS ENFORCEMENT PROGRAMS

The Safety Board staff reviewed State programs for truck safety and
wazardous materials enforcement in 11 States. The Safety Board believes il ic
“important to study these programs for several reasons:

0 The BMCS is already moving, through its demonstration program, to
urge States to establish truck safety programs

Studies of the BMCS done by the General Accounting Office and the
DOT Inspector General have recommended an increased level of
cooperation with the States as a method of improving general motor
carrier safety and hazardous materials transportation safely

Congress has been considering whether to establish Federal grant-in-e'd
programs for State truck safety and hazardous materials enforcemen!
programs

State programs based on enactment of State regulations identical or
closely similar to the FMCSR's and the Federal Hazardous Materials
Regulations would increase uniform enforcement directed at interstate
trucks

The States have jurisdiction over purely intrastate carriers, not covered
by the FMCSR's nor actively enforced against under the Federal
Hazardous Materials Regulations

No detailed information on existing State programs has been developed
before
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The State programs selected for investigation for this study provide a cross-
section of State program types. They reflect a broad range of State concerns and
abilities, from small programs directed at one commodity (the Texas Railroad
Commission's LPG truck inspection program, for example) to lerge programs
directed at general truck safety, including hazardous materials trucks (the
California Highway Patrol's program, for example). Table 2 shows the State
programs studied for this report.

Table 2.—State Programs Investigated for this Study

State Programs

New York New York Department of Transportation
New York State Police

Pennsylvania Hazardous Substances Transportation Beard
Pennsylvania State Police

Maryland Maryland State Police

Tennessee Tennessee Department of Transportation
Tennessee Public Service Commission

Georgia Georgia Dapartment of Transpot-tation
Georgia Fire Marshal Office

Hlinois lincis Department of Transportation
INinois State Police

Michigan Michigan Demonstration Program (Public
Service Commission)
State Police Fire Marshal Division

Texas Railroad Commission LP Gas Division
Texas Department of Public Safety

Utah Department of Transportation
Utah Demonstration Program (Utah Highway
Patrol)

Idaho Demonstration Program (Bureau of
Motor Carrier Safety)
Idaho State Police

California California Department of Health Services
California Highway Patrol
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At ihe beginning of the study, various reports on State activities in the areas
of truck safety and hazardous materials enforcement were consulted in search of
active and innovative State programs, and these were neled. The reports were also
searched for active agencies in States in which BMCS regional offices were
located, since Safety Board staff would be traveling to those States to interview
BMCS representatives. This research resulted in an initial list of State programs to
be investigated,

The second step in the selection process involved telephoning the State
program representatives identified earlier and asking them about their own
programs and any other hazardous materials or truck safety programs in existence
in their States. In this way, project staff were able to confirm that the State
agencies, in fact, still had moter carrier enforcement responsibilities (the State
situation is so volatile that State agencies may gain and lose enforcement
responsibilities within a short period of time), 111/ In this way, the Safety Boerrd
was able to determine what other State agencies should be interviewed.

The criteria for selecting State programs to investigate were quite broad,
since the project staff was seeking an understanding of the full range of State
activities in the hazardous materials/motor carrier safety enforcement arca. The
program had to:

v deal with some aspect of motor carrier safety enforcement or
hazardous materials transportation enforcement (as distinet from mere
emergency response)

o be inspection programs as distinct from solely regulatory programs),

No criteria concerning size, length of existence, or degree of coverage were
established; essentially, if they inspected trucks, they were interviewed.

The resultant sample of State hazardous materials/moior carrier safety pro-
grams is not necessarily statistically representative; however, it does represent a
good geographic coverage of the United States, and it does contain a selection of
large, medium, and small programs with quite different structures, operating
techniques, and focuses of interest and activity.

In order to broaden coverage of State programs for this study, telephone
interviews were conducted with 13 additional States with hazardous materials
and/or motor carrier safety programs. These telephone interviews ascertained the
existence and general characteristics of the programs, but did not obtain informa-
tion in depth., The results of these interviews are reported in appendix B.

111/ For example, the Georgia Fire Viarshal Office at one time carried out a small
truck inspection program and conducted hazardous materials training, A reorgani-
zation of state offices ended these activities. A division of Florida's Public Service
Commission, with 70 inspectors performing regular on-the-road truck safety
inspections, was recently disbanded under Florida's "sunset™ law.
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The Fragmentation of State Responsibilities for Hazardous Materials Enforcement

In selecting the programs to be reviewed, and during the time the interviews
were being conducted, it became clear that the responsibility forr hazatdous
materials enforcement is, in many States, quite [ragmented, with related duties
spread across many State agencivs. Because many of the States with hazardous
materials legislation have adopted it in a piecemesal fashion, or have written
hazardous materials legislation of their own addressing specific commaoditics (for
example, Georgia's requirement for permits for transport of radioactive materials,
polychlorinated biphenyls, and liquefied natural gas), different agencies have, at
different times, been assigned specific hazardous materials responsibilities. In
some States, for example, the State DOT may have the responsibility for inspecting
trucks, but has no power to stop the trucks for inspection. In this case, the State
Police and the State DOT must establish a cooperative program,

Another kind of overlapping jurisdiction results from State agencies having
responsibilities for pacticular materials. For example, the Texas Departiment of
Public Safety has an on-the-road general truck safety inspection program; the
Texas Railroad Commission's LP Gas Division, however, has specific responsibility
for trucks carrying liquefied petroleum gas, but it inspects only hazardous
materials-related equipment on LLPG trucks.

Another Kind of fragmentation is reflected in Utah, where the Utah Highway
Patrol, under contract with the BMCS, is econducting @ demonstration program to
inspect and weigh trucks. The Safety Division of the Utah Department of
Transportation (DOT)} is currently limited to inspecting carrier and shipper
terminals and inspecting trucks traveling nsn-State routes. However, it is the Utab
DOT which promulgates Utah's hazardou.s materials transportation and motor
carcier saf2ty regulations,

A report done for the U.S. DOT 112/ lists State agencies having
responsibilities for hazardous materials transportation regulation, and what those
responsibilities were as of early 1979. The report covered the 50 States and the
District of Columbia, A tally reveals that:

6 States had 1 agency rcsoansible for some aspect of hazardous
materials transportation.
4 States nad 2 agencies with hazardous materials transportation
responsibilities of some kind
States had 3 agencies
States had 4 agencies
States had 5 agencies
States had 6 agencies
States had 7 agencies
State had 8 agencies
State had 9 agencies

112/ Wizard Research and Development Group, Ine., "Hazardous Materials
Transportation: State and Local Responsibility," prepared for the Technology
Sharing Division, U.S. Department of Transportation, Office of the Sceretary, June
1979.
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In reviewing the report's list of State agencies, the Ssfety Board noted that
some State agencies known to have hazardous materials enforcement
responsibilities were not included; therefore, the total number of agencies involved
is probably even higher than shown,

“he State with nine agencies with hazardous materials transportation
responsibilities is Kentucky. The agencies, and their areas of responsibility ure:

Kentucky Department of Transportetion--highway and air transnort

State Fire Marshal's Office--responsibilities in all five modes of

t: ansportation

{entucky Railroad Commission--rail transport

Department of Military Affairs--disaster emergency services

Division of Explosives and Blasting--transort of explosives

Division of Hazardous Materials and Waste Management--general

responsibilities

Division of Radiation Control--radioactive materials

Department of Natural Resources and Enviconment Protection--cleanup
0 Department of Natural Resources--transport of radicactive materials

Some of the States reviewed for this study by the Safety Board staff are
attempting to deal with the fragmentation of hazerdous materials responsibilities
by establishing committees to discuss jurisdiction and develop cooperative
agreements, For example, there is an ad hoc task force discussing hazardous
materials problems in the State of New York. Members of the the task force
include the New York Environimental Department; the State Police; the
Departments of Health, Laber, State, Motor Vehicles, and Transportation; and the
Civil Defense Authority. T, .cs under discussion incluge jurisdiction over incidents
and emergency response procedures,

Tennessee has already been through a similac process in the course of setting
up an emergency responce program. The interagency cooperation established in the
initial stages of this program has, according to Tennessee officials interviewed,
proved invaluable to the efficiency of the program., Agencies involved in
emergency response include Civil Defense; the Departments of Transportation,
Public Health, Labor, Agriculture, Safety, and Conservation; the Public Service
Commission; «nd the National Guard.

In three States reviewed for this report, jurisdictional overlap had been
handled in quite different ways. In Illinois, the State Police conduet the inspection
portion of a large hazardous materials program, performing on-the-road hazardous
materials inspections of both interstate and intrastate trucks. The inspection
results are sent to the Hlinois DOT, which administers the overall hazardous
materials enforcement program, dea's with carrier management, and imposes
sanctions. In Catlifornia, the Highway Patrol performs inspections for other
agencies, inclucing the Public Utility Commission and the Department of Health
Services, in addition to running its own truck safety progzam. In Idaho, the State
Police assist the Division of Law Enforcement in truck inspection activities, and
Idaho State Police are being trained in quick walk-around truck inspection
procedures, The two agencies closely coordinute their activities.
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The fragmentation of responsibility for hazerdous materials transportation
regulation affects many of the State programs discussed in this report. It is also a
major stumbling block to establishing new State programs or improving existing
ones,

State Program Activities

As illustrategd ahove, State truck safety and hazardous materiels programs
are diverse, and lhe focuses of the programs differ widely. Generalizations
concerning a "typ.onl State truck safety program” cannot be made. However, it is
possible to corane: - e programs and draw some conclusions.

Table 3 prare.'s a summary comparison ¢f all the State programs reviewed
for this report, Tn.: State rrograms are listed on the vertical axis of the matrix;
their characterisiics and activities are listed on the horizontal axis, Program
characteristies an¢ activities have been placed into four groups: legal
characteristies, insp 2ction procedures, program size, and data management. These
four groups constitute the basic elements of all the State truck safety and
hazardous materials programs reviewed. The matrix is strictly deseriptive; a high
number of identified characteristics should not necessarily be interpreted as an
indication of a superior program.

The Federally-funded demonstration programs have been inciuded in the
matrix. These programs in ldaho, Michigan, and Utah differ from the other State
programs in that the BMCS has assisted in their design and the data being collected
by these States are being processed and analyzed by the BMCS,

The focus of 16 of the 21 State programs reviewed for this report is truck
weight and/or general truck safety. The hazardous materials inspeations which are
performed in the majority of programs examined tend to be superficial: highly
visible hazardous materials equipment, such as valves, is inspected, the truck's
placarding is checked, and shipping papers are examined. [t was noted in several
interviews that trucks bearing placarus have a higher chance of being inspected
than nonhazardous materials trucks, but the inspection which the hazardous
materials truck receives is a general safety inspection,

The Safety Board stafi interviewed officials of five State agencies that
concentrate on hazardous materials: the lllinois DOT and the [linois State Police,
the Michigan State Police Fire Marshal Division, the Pennsylvania Hazardous
Substances Transportation Board, and the Georgia DOT. Detailed descriptions of
these agencies' programs are presented below.

Illinois State Hazardous Materials Program

Illinois stands out as having by far the inost coherent, ~omprehensive, large-
scale State hazardous materials enforcement program. For this reason, this report
presents a detailed description of the Illinois program, with triefer summaries of
the three other State hazardous materials programs reviewed.
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Table 3.--Summary of State programs reviewed.
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The lllinois legislature enacted the Illinois Hazardous Materials
Transportation Act in 1977, directing the Illinois DOT to promulgate rules
consistent with the Federal Hazardous Materials Regulations. The Illinois DOT
published the proposed rules in the illinois Register for public comment, and a final
rule was issued in February 1979. The Illinois regulations cover the motor vehicle-
related Federal Hazardous Materials Regulations, including Part 39i of the
FMCSR's (Transportation of Hazardous Materials; Driving and Parking Rules). The
[llinois law provides for civil penalties of up to $10,000 per violation and criminal
penalties of up to $25,000 per violation.

Responsibility for enforcement of the hazerdous materials regulations rests
with two agencies: the Illinois State Police (inspection and field enforcement) and
the llinois DOT (administration, action on Notices of Apparent Violation (NAV's),
and imposition of fines).

State Police. The State Police performs its inspection and field enforcement
with 45 troopers scattered across the State; these officers spend about 80 percent
of their time on hazardous materials enforcement work,

The enforcement program incorporates a mixture of surprise road checks and
continuous inspections at weigh stations. Although weight checks of all passing
trucks are being conducted at these stations at the same time as hazardous
materials trucks are being inspected, the activities are separate, with different
officers performing each.

The roadside and weigh station checks involve a thorougn inspection of
placarded hazerdous materials trucks for both salety-related defects (brakes,
steering, tires, ete.) and hazardous materisls violations (placerding, shipping paper,
tank tcuck equipment items, etc.) Trucks that are not placarded, but which the
trooper suspects ought to be, arc also inspected.

Jiwse aazucdous materials truck inspections go beyond merely losking over
the shipping papers and confirming the existence and appropriateness of the
placards. All hazardous materials salety equipment is checked to see that it is
there and in good operating order; the plate required to be affixed to tank trucks
showing the U.S. DOT specificalion tvpe and the dates of the periodic tests
required to be made is checked for legibility and currency; tank trucks are
serutinized for damage or leaks; vents and manholes are examined; nonbulk
hazardous materials cargos may be looked at for proper packaging, labeling, and
appropriateness of cargo mixtures {i.e., no poisons packed with foodstuffs). The
trooper photographs =all violations (including paperwork arrors) to provide
supporting documentation for future enforcement cases. Troopers observed by
Safety Beard staff carrying out these inspections spent somg time discussing the
violations with the drivers. 113/

1137 The State Police believe these inspections would have more effect if Itlinois
had adopted the FMCSR's. They state that thev can cite defective brakes and
other serious safety defects only under such general categories as "unsafe
equipment.,”
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If no violations are discovered, one copy of the inspection form is given to
the truckdriver as an "“inspection form." If violations have been discovered, the
form is filed with the lllinois DOT as an NAV. When the NAV has been filed,
accompanied by the photographs, the State Police responsibility for enforcement is
ended, and the Illinois DOT takes over the case.

The State Police has authority to carry out inspections in carrier terminals,
shipper areas, and storage areas. However, it has rarely exercised this authority.
When such an inspection is organized, the State Police and the Illinois DOT carry it
out together.

The hazardous materials program covers both interstate and intrastate
carriers, although small carriers have been given a grace period to come into
compliance with the regulations. The State Police concentrates its efforts on
major truck routes, but since hazardous materials specialist troopers spend part of
their time patrolling, they do check less heavily traveled roads (including especially
those which are used to bypass weigh stations). The hazardous materials specialist
troopers are the only ones authorized to enforce the hazardous materials
regulations; if other troopers find a violation, they must call a specialist trooper.
The trooper in charge of the program believes this is a good aspect of the program;
he is convinced that hazardous materials enforcement is & full-time job, and that
just staying abreast of changes in the regulations requires a great deal of effort.
He feels thst a "part-time" program can be effective only in checking the most
obvious violations, such as shipping papers and placarding.

The State Police recordkeeping procedure is decentralized. Eech trnoper
maintains his or her own files and rccords; the central clearinghouse for
information about the program is the Itinois DOT, which receives all of the NAV's,

Illinois DOT. The Hazardous Materials Section of the Illinois POT has a staff
of nine, divided into a Docket Unit, a Complience Unit, and a Regulations and
‘Training Unit. The fuactions of each unit are described below:

0 Docket Unit-—receives NAV's froin the State Police, logs them in, and
establishes a file (if a first NAV is involved) or adds the NAV to an
existing file; sends file to Compliance Unit after screening to confirm
that an actual violation has occurred; maintains files,

Compliance Unit—reviews NAYV's received from Docket Unit,
investigates to obtain additional information il necessary, decides
which of five courses of action to t "-e (described helow), cooperates
with legal division, makes referrals of some cases to Regulations and
Training Unit.

Regulations a4 Training Unit—accepts referrals from Compliance Unit
when Compiiaiice Unit feels that violation is caused by lack of
awareness of regulations; inspects carrier and shipper facilities and
trains carriers and shippers in hazardous materials regulations; trains
Illinois DOT staff; conducts public orientation programs.
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The IMlinois sanctions program is best described by tracing an NAYV issued by
the State Police through the procedures employed by the Hazardous Materials
Section. The NAY is received by the Docket Unit and immediately screened for
accuracy; a copy is held for 1 week., If no violaticn is found, or if the violation is
extremely minor {e.g., administrative, minor paperwork error), the Docket Unit
files the NAYV and no further enforcement action is taken. At the end of the week,
an informational letter and the NAV copy is mailed to the carrier. This letter
states only that an NAV has been received; no statement concerning carrier
cilpability is made.

tor scrious violations, the Compliance Unit reviews the NAV and decides
whether further investigation is required to build a case. If so, it performs this
investigation; if the evidence submitted bv the trooper is adequate, the unit
decides which of five options open to it should be pursued. These options are:

1. to take no formal action beyond the mailing of the information letter,
but to initiate liaison with the company involved;

to send a warning letter to the violator, discussing the offenses
discovered, and detailing the penalties to be imposed for further
infractions of the regulations;

fo issue a Notice of Probable Violation (NPV) and move for civil
assessment;

to issue an NPV and a Compliance Order; or

to refer the case to the Regulations and Training Unit, thus taking an
education approach to eliminating carrier or shipper violations.

Generally speaking, a warring letter (signed bv the director of the Division of
Traffic Safety) is not sent until a pattern of violations has been estahlished.
lHowever, serious violation may bring a warning letter at the first occurrence,
Repeated serious violations result in the issuance of Notices of Probable Violation
(NPV's), with their associated monetary pe.alties, or Compliance Ocders,

In contrast with Federal practice, Ilinois fines associated with NPV's are not
negotiated. 114/ The amounts are determined by use of a formula which takes into
account the nature of the violation, the extent of violation, the degree of hazard
involved in the violation, the violating comnpany's culpability, and the violating
company's compliance history. Part of the rationale {or establishing such a system
was the lllinois DOT's desire to make the sanction procedure relatively immune to
political pressure. As the director of the Division of Traffic Safety fin overall
charge of the Illinois hazardous materinls program) stated, "The heart of
administrability is a well trained professional staff which is immune from political
pressure ... {This requires] separation of penalty assessments {rom dav-to-day
administration.” 115/

114/ Tn fact, program officials feel that the BMCS practize of negotiating
settlements makes Illinois' job more difficult, since many companies have come to
expect it,

115/ Karsten J. Vieg, remarks at a meeting of the White House Office of Science
and Technology Policy's Intergovernmental Science, Engineering and Technology
Advisory Panel, June 6, 1980.
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Thus, the Hazardous Materials Section is also buffered by having the Ilinois DOT
Chief Counsel's Office handle htigation, An “administrative error™ on the part of
the IMinois DOT legal staff provides the only ground for appeatl to the civil court
system,

Should the Compliance Unit decide that the best way of dealing with an NAV
is to educate the violator, the NAV is referred to the Regulations and Training Unit
for action. This unit will inspect the violator's facility and provide training in the
regulations and suggesticns about how to comply with the regulations, Usually, the
unit deals in this way with small "mom and pop" operations which lack legal staff
and experience in dealing with complex regulations. The unit also inspects carrier
or shipper facilities at the company's request, and provides orientation programs
for the public.

Data processing foc the Hazardous Materials Section is handled by the
Evaluations and Data Analyses Section of the Bureau of Safety Studies and
Projects. All of the information on the NAV is captured and put into a computer
file,

The Hazardous Materials Section uses special handling procadures tc focus
effort upon repeat violators, When a company has had 12 violations, it is placed on
a "hot sheet.” The hot sheet is monitored daily, and if a 13th NAV is filed against a
hot sheet company, action on that NAV is (aken immediately. When the Hazardous
Materials Section was first established, there was quite a long pericd hetween
issuance of the initi¢l informational letter to companies and further action on the
NAYV. While this lag has been reduced, staff time lilnitations do cause some delay
in action. The hot sheet was designed to establish priorities, "bumping" repeat
violators to the front of the enforcement action queue.

From February 1979 through June 1980, approximately 1,700 informational
letters (stating that an NAV was issued), 850 telephone calls, and 75¢ warning
letters were issued. 116/

Training. The 45 hazardous materials specialist troopers have received
extensive hazardous materials training. All have taken the 2-weck basic course at
the U.S, DOT's Transportation Safety Institute (TS!), and 30 of the 45 have taken
the 1-week advanced course. The remaining 15 will also be sent to the advanced
course. An attempt is made to provide continuing updates as hazardous materials
regulations change on the Federal levil; this is especially important because
illinois’ rulemeaking process imposes a 6- to 9-month lag between Federal and
{llinois changes in the regulations (which may mean that an interstate truck in
compliance with Federal regulations is not in compliance with Illinois regulations).

The training of the lllinois DOT Hazardous Materials Section personnel
involves both external and in-house courses, Staff members attend the TSI's
2-week basic course and the 1-week advanced course. Additionally, they attend
two in-house workshops on hazardous materials and hazardous wastes, and new
investigators are assigned to work with experienced investigators for a time.

E_lg/ These figures are approximate, taken from a graph marked in increments of
56, provided by the [llinois DOT.
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The illinois program is funded partly through the Federal Highway Safety
Program (23 U.S.C. 402), under its Standard 16--Debris Hazard Control and
Cleanup. Program officiels say the Pederal funds have been used to provide
equipment and training for the hazardous materials specialist troopers, and for
funding the Illinois DOT Hazardous Materials Section.

Officials of the lllinois program feel that most of the attention given by
Federal agencies to State hazardous materials activities has been focused on
training emergency response personnel in emergency handling procedures, and little
o none on helping States to develop and implement solid, well-organized
enforcement programs. In their view, "the Pederal government shoutd mateh its
enthusiasm for State participation in hazardous materials administration with some
funding as aa encouragement for States to get involved.” 117/ As the director of
the program put it in a recent address to the White House Office of Science and
Technology Policy:

At the moment, the only available federal funding is through
Standard 16... of Section 402 of the Federal Highway Safety
Act. By stretching .tendard 16 to the limits of its intention,
scme  states, Illinvis included, have funded training,
administration, and equipment needs in hazardous material.
There is serious question whether this will be allowed to eontinue
much longer. It would be far better if Congress appropriated
funds to the {U.S. DOT's Materials Transportation Bureaul which
it could allocate to the states for the establishment of hazardous
materials organizations based on uniform federal standards. The
monies would be small, | estimate $10-20 million annuelly, and the
proporticnate gains in enforcement would be enormous. 118/

Officials of the Illinois program believe that the only way hazardous
materials carriage by trucks will be effectively monitored will be through State
programs of sufficient number, size, and thoroughness, not through the
enforcement efforts of the BMCS. The Illinois director's view is that:

The only area for substantial state initiative is highway
transportation, but highway transportation is exactly the area in
which the bulk of incidents and injuries occur. It is also the area
where state governments tend to have the greatest existing
expertise,

Unfortunately, Federal officialdom which enacts these
{hazardous materials regulations] is relatively powerless to
enforce them. It dces not have, and in the estimation of most
observers will never have, staff or budget adequate to the job.
The bulk of enforcement and administration must come from
those states which have also adopted the regulations. Although
Federal officials and the Congress are quick to give lip service to
this reality, they have been slow to take tangible initiatives to
cement the partnership upon which the goal of voluntary
compliance depends. 119/

1177 Vieg, op. cit.
118/ Ibid. o S
113/ I67d;
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Pennsylvania Hazardous Substances Transportation Board, Pennsylvania DOT

The Pennsylvania Hazardous Substances Transportation Board (HSTB) was
created in 1965 after an explosives truck caught on fire and exploded, killing 17
firemen. The HSTB was at that time appended to the Pennsylvania Revenue Board,
In 1970, the Pennsylvania DOT was created, and the HSTB was lransferred there.
The HSTB is a regulatory body with 15 members, 8 of whom are ex officio (e.g., the
Commissioner of the State Police, the Publie Utilities Chairman, ete.). The
remaining 7 members represent industry and the general public.

In 1965, the HSTB promulgated the first hazardous materials regulations for
Pennsylvania; in 1979, Pennsylvania adopted the Federal Hazardous Materials
Regulations.

The HSTB's functions as a regulatory body are joined to a hazardous materials
enforcement responsibility for the highway mode, However the HSTB has only two
field investigators and two headquarters investigators (who, according to the
director, spend a great deal of time in the field), The HSTB has split the State into
five areas, based on carrier registration and hazardous materials truck accident
rates, and the investigators are assigned to these areas primarily to perform
terminal inspections of hazardous materials carriers. The director says that they
gre working with a list of about 3,800 hazardous materials carriers, most of whom
"are concerned about the public perception of the dangers of hazardous materials
carriage, and are eager to coope--te with HSTB." He estimates there may be
another 1,000 to 2,000 carriers in Pennsylvania which carry hazardous materials
occasionally.

The HSTB is developing a highly sophisticated agata system with cross-
referencing capabilities to generate terminal investigation priority lists using
weighted factoring of data system elements. The director helieves that, by using
such anaivtical techniques, his smeall investigation staff can be used in a highly
efficient manner,

Georgia Department of Transportation

In 1979, the Georgia State legislature enacted a bill requiring that highway
carriers of three hazardous materials—radioactive materials, nolychlorinated
biphenyls (PCB), and liquefied natural gas {LNG)--obtain permits before
transporting those materials in the State, The carrier must notify Georgia's DOT
in advance of the route Lo be taken through the State, the anticipated times of
arrival and departure (in the case of an interstate shipment}, the substance carried,
and the name of a responsible person to notify in case sn incident occurs. Evidence
of liability insurance and other security must be pre:ented at the time of
application for a permit. One-trip permits are valid for 5 days from the date of
issuance, are nontransferable, and must be carried bv the truckdriver., Annual
permits may also be obtained,

All radioactive materials transported on an "exclusive use” vehicle, which are
spent fuels, or which are "large quantities" as defined in the Federal Hazardous
Materials Regulations 120/ require a permit identical to that issued for PCB or

120/ 49 CFR 173.389
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LNG transport. However, radioactive materials in smaller quantities, or of a low
curie level, may be transported after the Georgia DOT receives a letter of intent
from the carrier,

A Georgia DOT official told the Safety Board staff that enforcement of the
permit law is difficult, The Georgia DOT has approximately 140 enforcement
officers, but their primary task is checking truck weight, fuel stickers, general
licensing, ete,, at weigh stations. If one of these officers happens to see a
placarded truck, he or she may ask to see the permit or letter of intent. If the
truck is carrying PCB or LNG and has no permit, it is clearly in violation.
However, if radioactive materials are being carried, the officer can determine the
size or degree of radioactivity of the load only by adding all the curie levels shown
on the manifest, a time-consuming process.

The small number of enforcement officers, and the fact that they have other
primary dulies besides checking for permits, means that coverage of Georgia's
highway system is spread thin, and that most loads moving in the State will not be
checked. A program official told the Safety Board that the Georgia DOT does not
know how many interstate and intrastate trucks are transporting PCB, LNG ot
radioactive materials in or through Georgias; he believes that they are aware of
about 20 percent of the radioactive material transporters but would not estimate
what percent of the PCB carriers were known to them.

The Georgia DOT has not been provided with additional funds to administer
the program or to notify carriers of the permit requirements. If a carrier is cited
for failing to carry a permit, the Georgia DOT does send a letter to the carries's
corporate headquarters with information on the permit program. Penalties for
failure to obtain a permit or present a letter of intent are determined by county
statute,

Michigan Fire Marshal Division

The Michigan Fire Marshal Division is an arm of the Michigan State Police.
In October 1977, the Governor of Michigan instructed this division to institute a
bulk truck hazardous materials inspection and enforcement program. The order
was established by law in February 1979, Bulk hazardous materials trucks found to
have a hazardous materials-related defect are subject to & $200 fine.

Michigan’s hazardous materials program is still in its infancy; the
organizatipn of the program has been established, but inspections and enforcement
are jusl beginning. Initially, the law required the fire marshal to inspect annually
all trucks carrying hazardous materials in bulk in or through the State. However,
this was soon found to be infeasible; now, new intrastate bulk hazardous materials
trucks end bulk hazardous niaterials trucks that change ownership are required to
be inspected once. Other intrastate bulk hazardous material trucks are inspected
through on-the-road checks. The program has focused initially on inspecting all
intrastate trucks that carry bulk flammable liquids and LPG; the fire marshal
estimates there are about 7,000 of these and his division has inspected about 4,000,
Generally, this inspection has been carried out by having officers from the Fire
Marshal Division go 1> carrier terminals and insoect a number of trucks at once.
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The fire marshal is not attempting to enforce the inspection requirements
against interstate trucks; at first this was because he did not have enough
resources to handle both intrastate and interstate trucks; now he feels that the
inspection requirement may not be legally enforceable against interstate carriers,
based on Pennsylvania's recent experience with a similar requirement.

The Michigan program has two objectives: to locate trucks with hazardous
materials-related defects and require those defects to be repaired, and to provide
a means of identifying trucks and cargos, largely for emergency response purposes.
If an inspector finds a minor defect in a truck which carries hazardous materials,
he or she may issue a notice of the defect and allow the truck to continue to
operate before it is repaired. If the defect is a more serious one, the truck may he
put out of service until the repair has been made. When the truck passes
inspection, three large five-digit inspection stickers are placed on the rear and
sides, They serve three purposes: (1) they indicate that the truck has been
inspected; (2) they provide a means of obtaining information on the general
category of hazardous materials being carried; and (3) they provide a means of
identifying contact persons for the cacriers, in the event of an incident. The latter
two capabilities are provided by Michigan's automated data processing system: the
identification number is the key for retrievinz a file of information provided by the
carrier,

When the program started, it had a staff of 32; of those, 5 were
administrators, 1 did the data processing for the program, 1 was a chemicsl
engineer, 1 was an administrative analyst, and 5 performed clerical duties, This
left 19 sergeants to inspect trucks. In mid-December, Safety Board staff learned
that the Michigan program has been reduced to 16 personnel: 11 in the field and 5
in headquarters, The fire marshal told the Safety Board staff, "We'll be lucky to
carry out terminal inspections now; I don't see how we'll be able to do on-the-road
truck inspections.”" He suspects that when the public reaction to the mid-70's
"double-bottom" gasoline truck accidents in Detroit wears off, the entire hazardous
materials program may be dismantled, although the law may stay on the books.

Characteristics of Other State Programs Reviewed

On-the-Road Truck Inspections, Truck inspections are performed in many
different ways in the 21 State programs reviewed. Some States use a "full"
inspection similar to that used by the BMCS, which takes approximately 1 hour to
perform, and which requires examination of the items appearing on the Federal
out-of-service criteria. A Tennessee Pudblic Service Commission (PSC)
representative stated that PSC inspectors give trucks passing over weigh station
scales a visual inspection; if they see defeets, they pull the truck over and give it a
full inspection similar to that done by the BMCS., The inspection form used by PSC
inspectors is almost identical to the BMCS's, but Tennessee does not enter the
inspection results in an automated data processing system. The Utah DOT Safety
Division also performs BMCS-type on-the-road truck inspections.

The California Highway Patrol (CHP) uses a focused vehicle inspection
technique, called the "Critical Items" inspection, based on an in-depth study of
truck aceidents and the items most commonly involved as causes. The CHP's study
found that airbrake systems, steering components, tires, wheels, and connecting
devices {"fifth wheels") were the items most frequently involved in truck-caused
accidents; driver fatigue was also found to bhe ua significant contributor to
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accidents. 121/ The critical items inspection is designed to concentrate solely on
those items during a vehicle inspection, in lieu of the more detailed (and more
time-consuming’ vehicle inspection performed by the BMCS and many States. (See
figure 5 for a comparison of the vehicle and driver items inspected under the
critical items technique and the BMCS "full" technique,) The CHP heiieves that it
is more effective t inspect a greater number of vehicles for these items than to
inspect a wider renge of items (arguably less crucial to safety) on a smaller number
of vehicles.

The CHP commercial vehicle program is divided into two programs: an "on-
highway" effort and an "off-highway" effort. The on-highway program conducts
size, weight, and safety inspections of commercial vehicles on California roads.
This program has approximately 100 officers conducting operations at 47 platform
seale locations and 9 inspection stations. In addition, there is a Mobile Road
Enforcement (MRE) Program, staffed with 87 officers conducting inspections at
random locations tnroughout the State. Approximately 300,00 units {power units
and/or trailers) were inspected last year; last year's on-highway operating budget
was about $10.5 million,

After 2 yaars of testing the program, the CHP started a full-seale critical
items program in 1979. Since then, all commercial vehicle inspentions have been
done by this technique. In 1979, 343,341 vehicles were inspected using the
technique, n 44.5-percent increase in vehicie inspections over 1975, The
inspections found brake defeets in 186,000 vehieles in 1979, 38,8 percent more than
in 1975. These inspections were also conducted with fewer persor-itours than in
1975. The CHP is cautious in quantifvingr the effectiveness of its ifucused
inspections in reducing accidents; however, the CHP says its records show "truck-~
at-fault" sccidents down 0.4 percent in 1979, even though truck mileage increased
13 percent that year,

The CHP has trained other Stales' personnel in the eritical items technique
and is working with several Western Statcs to develop a reciprocal inspection
systemn in which trucks bearing a current inspeetion sticker from a State using the
technique need not be inspected by other States in the system. The CHP is also
trying to interest insurance companies in molivating their customers to maintain
the critical items on their vehicles. The American Automobile Association
distributes a pamphlet explaining the inspection program.

1_2__1_/' Although the BMCS has declined 1o adopt an inspection similar to that of the
CTHP, it is interesting to note that the BMCS's own analysis of motor carrier
accidents involving vehicle defects or mechanical failure found the same
components most frequently at fault. For example, in 1976, 81 percent of the
1,257 reported aceidents involved mechanical defects in the brake system, tires,
steering assembly, wheels, or suspension, In 1977, 78 per ¢ of the 1,437 reported
accidents involved defeets in the tires, brake system, ste. - 1 assembly, wheels, or
coupling devices. In 1978, 73 percent of the reported accidents involved defects in
the brake system, tires, steering svstem, wheels, or coupling devices, Source: u.s.
DOT, ' Federal Highway Administration, Burcau of Motor Carrier Safety,
"1976-1978 Analysis of Motor Carrier Accidents involving Vehicle Defects or
\Mechanical Failure,"” November 1979,




California Highway Patrol Burean of Motor Carrier Safety

b
.

Brake adjustment . Brake system (no further explanation
in BMCS manual)

Air loss 2.  Air loss (at hose coupling)

Low air pressure warning . Brake warning device

device

Brake hoses Brake hoses

Brake drums . Notindicated

Brake shoes . Not indicated

Steering components . Steering

Wheels . Wheels

Tires . Tires

Drawbars/fif th wheels . Fifth wheel/coupling device

Driver logs . Driver logs

. Headlights

Lights, other equipment, . Clearance lights

and condition of load . ldentification lights

(not specific items 5. Taillights

checked, but observed . Turn signals

during the inspection . Fuel tanks

process) . Suspension
Reflectors
Sidemarker lights
Rear-end protection
Emergency equipment
Horn
Windshield wipers
Windshield(s) and glazing
Heater/defroster
Speedometer
Mirrors

w

pmmd b

Figure 5.—Compaurison lists of inspection items for the California Highway Patrol
and the Bureau of Motor Carrier Safety.
(Provided by the CHP)

‘Tennessee has experimented with a checklist-type insnection similar to the
California Highway Patrol's, but supervisorv personnel interviewed by the Safety
Board staff said they do not feel the checklist approach is sufficiently thorough and
have resumed "full” inspections. Tennessee inspectors also check the placarding of
hazardous materials trucks; & Tennessee Public Service Comrnission representative
said that his inspectors "look at hazardous materials trucks with a eritical eve.”

Some States perform a periodie inspection of trucks (California, for
hazardous waste carriers, for instance), or require annual or one-trip permits for
the transportation of certain hazardous materials but perform no truck inspection
(Georgia, as discussed above, for example).
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Many State truck inspection programs are conducted in conjunction with, o
using the facilities of, State weighing programs, The weigh stations provide a
convenient, safe spot for pulling trucks over and inspeeting them. The truck
weight insoections are familiar to States, and often truck safely inspection
programs have been built into weighing programs, using personnel from the same
department.

For example, Maryland's hazardous materials activities are not formally
separate from the Maryland Truck Enforcement Division's truck weighing program.
The Maryland State Police hazardous materials specialist gives a 2-hour hazardous
materials course to police academy recruits; based on th:ir academy training,
Maryland weight inspection teams may inspect for hazardous materials and truck
safety violations when they have stopped a truck for & weight check. When a truck
is stopped, either at a permanent scalehouse or a temporary station, the truck 1s
weighed and inspected. There is 1.0 set policy for inspected items; troopers inspect
those iteras which "in their experience" are significant safety problems. Placarded
trucks are inspected for obvious hazardous materials violations as well as fer
general equipment malfunctions and overweight. 122/

The Texas Department of Public Safely (DPS) operates by pulling every truck
coming down the road into the scalehouse area. In the srea, one trooper performs
an audiovisual check of the truek; if this indicates a possible problem, the truck is
given a safety inspection by another trooper and trucks with safety defects are
issued a citation. If no problem is discovered, the truck moves on across the
scales. The safety check ({inspection following the audiovisual check) takes
approximately 15 minutes to complete. The hazardous materials inspection
invoives little more than checking the placarding and inspecting hazardous
materials-related equipment {valves, fusible eclements, ete.) in the course of a
general safety inspection.

An additional facet of Texas' truck safety enforcement program is inspection
by patrolling troopers. If a trooper notices a truck with probable safetv violations,
he or she will pull it over and perform a safety check. A Texas DPS representative
estimates that 5 years ago Texas spent approximately 1 or 2 percent of inspector
time on equipment inspections; that percentage has now increased to 11 to 12
percent,

The Texas Railroad Commission's LP (as Division's Lazardous materials
responsibilities include licensing of all LPG trucks (including interstate trucks),
inspecting LPG trucks annuslly, and placing trucks with unsafe LPG-related
equipment out of service, The dircetor of the division pointed out that the
inspectors do not perform general trusk safety inspections; they inspeet no vehicle
equipment not related to the cargo.

122/ Maryland has only two operating permanent weigh stations; the State 1s
considering expanding these to five at some point. In cddition, there are 13 roving
weight/hazardous material inspection crews operaling on Maryland roads during the
day.
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Terminal Truck Inspections, Terminal survevs, during which carrier records
are reviewed, are nol generally part of the State truck inspection programs
reviewed, Some State programs do involve truck inspections at the terminal (as
distinet from BMCS-type Safety Management Audits); however, these prograrms
focus on periodic inspection of a universe of ‘rucks (for example, the Texas L.P Gas
Division's annual inspection of LPG trucks),

The Tennessee PSC performs terminal inspections during bad weather. The
Utah DOT, which has established a Bureau of Motor Carrier Safety structured like
the Federal BMCS, inspects trucks at terminals and conducts BM'S-tyvpe Safety
Management Audits as well. In the case of a terminal which has a mixture of
interstate and intrastate trucks, the Utah DOT and Federal BMCS investigators
will perform the audit together, with the Utah DOT checking the intrastate trucks
and BMCS cheecking the interstate trucks. Information concerning what surveys
have been performed and are planned is exchanged regularly in order to avoid
duplication of effort,

The California Highway Patrol, while il does not stress hazardous materials
in its on-the-road truck inspection program, plans to expand its program of
terminal inspections of hazardous materials carriers. Because it licenses all
explosives transporters, it inspects and cates their terminals annuallv. It will,
probablv in 1931, start inspecting hazardous waste vehicles for the California
Department of Health Services,

Enforcement Against Drivers. Representatives of only 3 of the 21 State
prograts  revewed for this report  stated  ewplicitly  that  thev enfore»
herirs-of~service and logbook regulations. 'Tha Utsh DOT, the California Highway
Patrol and, as discussed above, the lllinois State Police inelude cheeks of the

driver's iog and hours of service in their on-the-road inspections, The other
inspection programs reviewed were oriented entirely toward equipment violations,

Sanctions for Equipment, Driver, and/or Hazardous Materials Violations, The
sanctions which are available for equipment and hazardous materials violations in
the States reviewed are diverse. As poted ahove, Hlinois has a civil forfeiture
program with a well-defiaed assessment strueture. On the other hand, most of the
reviewed States, including demonstration program States, have only low monetary
sanctions, Tabdle 4 indicates the sanctions available to the States reviewed for this
report, The small fines listed in Table 4 were not felt to be an effestive
enforeement tool hy the State representatives interviewed.

States mayv use the out-of-service sanction, which prevents s truek from
moving untii the equipment vielations have been repaired, 1o keepd dangerous trucks
from moving on their highways., Program represcntatives are aware that it is
possible for trucks to be moved without heing repaired (after the inspection station
closes of the troopers leave the area), but most program officials helieve Lhat most
trucks are repaired hefore being moved,

Of the States reviewed that inspect for both hazardous materinls violations
and general truck safety violations, only Michigan and California distinguish
between them in their fine strueture. In the other States reviewed, hazardous
materials violations are treated no more severely than equipment violations, and
the preseribed fines are the same,
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Table 4.--Available Sanctions for Violation of
State Truck Safety and/or Hazardous Materials Laws

State Sanction Qut-of-Service Option?

Nlinois $10,000 maximum Yes
civil forfeiture
per violation,
assessment per formula
Michigan $200 for hazardous
meterials safety defects;
$100 for other equipment
defects
Pennsylvenia $100

Texas $100-$200

Tennessee $50 plus court costs
Maryland $50

Utah $30

Idaho $300

Georgia Differ from county to
county

California $50-$250, equipment
violation;
¢50-$500, hazardous
materials violation

$10-¢15, equipment
violation;

$£500 and 60 days in jail

(1st offense},

$500-$1,000 and 6 months in
jail {2nd offense),

6 months in jail/felony,

{3rd offense) hazardous
inaterials violation




SAFETY BOARD ANALYSIS

State truck safety and hazardous materials enforcement programs are likely
to become an increasingly important part of motor carrier enforcement programs.
The DOT Inspector General, in his study of the BMCS. has recommended that the
BMCS work more closely with States to imnprove motor carrier enforcement
efforts. A bill "to amend the Hazardous Materials Transportation Act to encourage
& greater Federul effort in the prevention and response to transportation incidents
involving hezardous materials, to provide assistance to State and local governments
in preventing and responding to such incidents, and for other purposes" has been
drafted by the Senate Committee on Commerce, Science, and Transportation. This
bill would authorize the Secretary of Transportation to "make grants to States for
the development and implementation of programs for the enforcement of Federal
rules, regulations, standards, and orders applicable to hazardous materials
teansportation and compatible State rules, regulations, standards, and orders."
Several truck safety bills considered in the last session of Congress incivded
provisions for Federal assistance tc encourage the development or expansion of
State enforecement programs.

As Congress, the DOT, and the States consider such options, it will be
important to know wnat difficulties may be ecncountered in establishing and
maintaining State truck safety and hazardous materials programs, as well as what
potential benefits may accrue from their establishment and maintenance. Through
review of the 21 State programs studied for this report, it is possible to draw some
general conclusions conecerning the possible weaknesses and strengths of State
enforcement programs.

Weaknesses in State Programs Reviewed

The weaknesses in the 21 programs studied in 11 States are:

inadequate funding

personnel ceilings and hiring constraints

inadequate training

inadequate data processing facilities

the potential for interagency rivalry

nonuniformity of truck safetyv/hazardeus materials regulations
susceptibility to political pressure

low penalties

the potential for too-frequent truck inspections

OO0 0 o0 OO0 OO

Several of the problems associatad with the State programs seemed to derive
from the lack of sufficient resources (human, cducational, and monetary) or from
various legislative actions. Problems associnted with the administration of the
programs and the performance of the inspections were rare; the State programs
reviewed for this report scemed for the most patt competenily run and
competently staffed.

Inadequate runding. New York is & good example of & State with
considerable truck traffic, including hazardous materials carriage, which has not
funded truck safety or hazardous materials inspection or enforeement, although it

has truck sefety and hazardcus materials regulations.
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The New York State Police ar¢ responsible for enforcing all vehicle
regulations on New York's books; this includes the Federal Hazardous Materials
Regulations, which New York has adopted, and regulations which are equivalent to,
and .ometimes more stringent than, the FMCSR's, However, the State Police do
not nave a formal program of hazarcous materials regulations enforcement, and
inceed devote little time to hazardous materials, The State Police representatives
ianterviewed by the Safety Board staff stated that the State Police force is
"massively understaffed and underfunded,” and that its truck inspection activities
revolve around a Federally-mandated truck weight limitation e¢nforcement
program, The FHWA told New York 2 years ago that it was performing an
inadequate number of weight inspections. As a consequence, the State Police
initiated a program in which 86 (roopers, supervised in the field by 8 technical
sergeants, spend all of their time weighing trucks.

Another State Pclice program, while it is not directly connectad with
hazardous materials regulations enforcement, does pick up hazardous materials
violations. Forty person-hours per month are expended inspecting all vehicles
(passenger cars, commercial vehicles, and buses) traveling a given streteh of road
in 33 zones, for a total of 1,320 person-hours per month Statewide. The items
inspected are at the trooper's diseretion, but an inspection routine is taught at the
police academy. Hazardous materials violations and general truck safety problems
are sometiines discovered during these inspections.

The New York State Police spend approxirnately 6 pcreent of its time, and
$6 million per year, on commercial vehicle enforcement. The State Police is
structured as a law enforcement body, responsible for those areas without a local
police foree. As such, 1t is involved in crimninal investigations and protection of
life and property, and traffic enforcement is necessarily at a lower priority than

many other State Police activities.

The New Ycrk Department of Transportation (DOT) has no formal hazardous
materials transportation program; it has one hazardous materials speciglist whosc
job is to respond to questions from 11 New York State (transportation) regions,
Approxirmately 25 inquiries come to the specialist per month; he had received 200
as of August 1980. The inquiries mainly conrcern placarding procedures and
paperviork requirements for hazardous materials,

The New York DOT would like to have & inore substantial prograin; however.
representatives told the Safety Board that budgetary and staff limitations preclude
this. It has been 2 years since the New York DOT has had sufficient staff to
conduct on-the-road truck inspections; when it last conducted such inspections, 20
to 30 percent of trucks inspected were being placed out of service.

The New Yori DOT's inspection resources are all being used to conduct a
State-mandated bus inspection program. Every bus operating in the Slate must be
inspceted twice a year; the staff available to the New York DOT to do this i 78
inspectors, 9 supervisors, and 1 chief inspector. This group must work overtime in
order to complete bus inspeetions, and no time is available for truck inspections.
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New York mey be an extreme example of the effects of inadequate funding
on State truck safety programs, but it is a common problem. Truck safety and
hazardous materials enforcement programs are expensive to establish and
maintain. An effective program requires a relatively large field staff, who must be
trained and equipped to do the job, as well as administrative and support personnel,
The costs will vary depending on the size of the required staff and the extent of
the program, but they will be substantial. As an example of the range of possible
costs, the lIllinois hazardous materials enforcement program costs approximately
$1 million per year to run, as does each State demonstration program, while the
California Highway Patrol program costs approximately $15 million per year to
run. In the absence of data, it is difficult to demonstrate the direct benefits
accruing to States from truek safety programs, and States have been reluctant to
provide initial funding for these prograins.

Experience in States with established, ongoing truck safety and/or hazardous
Inaterials programs scems to indicate that once data from the programs are being
prcduced, and the nature of the safety and hazardous matcrials violations ocaurring
in the States is known, obtaining continuing funding becomes somewhat easier.
However, such programs are still considered a luxury; the captain of the Michigaun
Fire Marshal Division believes that his program's continued funding is directly tied
to the State's economic condition and predicts further cutbacks if Michigan's
economy does not impro. 2,

While it could .- argued that some Federal funding for State truck
safety/hazardous mater. :1s enforcement prograins might reduce the uncertainty of
their continuance from .e¢~ to year, several State program representatives made
the point that Federal i i¢ nZ accomnpanied by strong Iederal controls might not
be acceptable to their leg isiatures. 123/ A Tennessee PSC reprosentative believes
Stale programs will require some Federal funding. which should be provided
"without strings.” He believes that the States should be allowed to develop work
programs to meet local needs (which he feels can best be determined by those close
to the situation), rather than be required to respond to a national program of some
sort.

A CHP deputy chicf oifered & number of commerts on Federallv-funded
programs. Projects that require iatehing funds (even as low as 10 percent) can be
a problem for States with already active programs. in his view. The funds
currently being used may not b used as inatching funds and, therefore, an agency
may have to provide additionul funds for un already expensive program in order to
receive Federal assistance. Th's penalizes States that have already taken some
initiative in this area, as compared to States whose programs only begin with the
Federal grant program.

123/ This feeling scems to be especially strong in the Western States. The
demonstration program in Utah almost did nol receive funding from the State
legislature because of the requirements attached to the monies for the prograin,
nceording to local officials.
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Federal requirements for specific management controls and specific data
reporting in grant programs sometimes make State acceptance difficult. The CHP
deputy chief feels that these programs have to be structured to leave room for the
States to plan and to manage the programs. Floxibility must be left in the
program, and that, he feels, can only be accomplished by local management of the
effort.

In this same vein, the director of Hlinois' hazardous materials enforcement
program argues that the fragmented division of 1llinois agencies' responsibilities for
various enforcement activities is "deeply rooted in Ilinois statutes and
administrative practices. No federal mandate, however laudable its goals,
requiring a single State agency to encompass such activities, is likely to
prevail," 124/

Personnel Ceilings and Hiring Constraints.  Related to the problem of
inadequate funding are the problems of personnel ceilings and hiring constraints.
Many of the State Police programs analyzed fo: this study operate under
legislatively mandated personnel ceilings, and must shuffle existing personnel to
fill truck safety program positicns, rather than hire new personnel. Often
personnel ceilings place a severe burden on the State Polic., whose enforcement
responsibilities are not limited to the highways.

Hiring constraints of other Kinds can als. impede truck safety program
development in the States. For example, Idaho is operating under "Proposition 1,"
which limits the number of new State employees who can be hired. As a result,
ldaho was forced to hire student interns as truck inspectors for its demcnstration
program,

In some instances, the legislation to establish a& program exists, butl the
required personnel have not been budgeted. In Georgia, for example, the
legislature developed a vermit program for three hazardous materials, but provided
no budget for 1mplementing the crogram, As a result, the permit prograix is beiny
administered by one Georgia DOT staff member.

inadequate Training. The quality and amount of training which State program
staffs may receive varics wxdely In the reviewed State programs, hazardous
materials training ranged {rom 3 weeks of treining in all aspects of hazardous
materisls regulatiens and inspeetion techniques at the DOT's TSI {fllinois State
Police program) to 2 hours of training in placard recognition and basic hazardous
materials inspection techniques, provided by a police sergeant who had attended
the TSI (Meryland State Police). The Texas Department of Public Safety received
inservice training in hazardous materials regulations and inspection techniques
from the BMCS staff of FHWA Region 6. The availability of spaces at the TSI {or
State personnel depends on the BMCS's own needs for training at any given lime.

1247 Rarsten J. Vieg, letter to Senator Howard W. Cannon, Chairman, Senate
Committee on Cominerce, Science and Transportation, August 5, 1980,
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Although TSI teaining is provided free of charge to State program personnel on a
space-available basis, the State program must nevertheless pay transportation
costs and salaries for the duration of the training period. If a program is just
getting started, and a number of staff must be trained, this expense can mount
rapidly. BMCS field staff appear willing to provide hazardous materials training to
State program personnet {field staff in FHWA Regions 6, 8, and 10 do so regularly),
but this training is not as systematic and comprehensive as that provided by the
TSI,

Furthermore, State enforcement personnel need retraining periodically if
they are to be most effective. The hazerdous materials regulations change, and
are added to often (for example, the recent addition of & new large body of
hazardous waste regulations), and new hazardous materials enter the transportation
network. Hazardous materials inspectors must be kept abreast of these changes.

Training in general truck safety inspection techniques is generally readily
available and of good quality. Again, BMCS field staff provide both clussroom
training (Idaho and Tennessee, for instance) and cn-the-job training (Uteh, for
example).

inadequate Data Processing Facilities. Truck safety and hazardeus materials
enforcement programs need data processing facilities. Data obtained through the
inspections need to be procersed and anslyzed if the program is to justify its
continued oxistence in difficult economic times and organized access to them is
necessary for enforcement actions and other followup activities.

l. Proovam  Analysis. Program analysis includes assessing the
cifectiveness of inspectior. metivities, determining where to use available
resoucees, and determnining the particular problem arcas to be uddressed by a
hazardous materials or truck <afely program. In order to perform such analysis, a
good data system is required. Automnated data processing is ideal, but manual files
which are well organized and cross-referenced may be adequate. Fourieen of the
State enforcement programs reviewed for this report include little program
analysis in their activities; effort is expended on inspection and the data from the
insgections are tabulated but not manipulated or analyzed. For example, the
Maryland State Police has recently added a hazardous taterials category to a
manual svstern whteh it maintains on truck inspections. The truck inspection form
calegorizes violalions discovered during inspections, and provides information on
the numbers of trucks inspected, by month. No further analysis of these data is
done.

California, the Michigan Fire Marshal Division, Illhnois, and the Pennsylvania
Hazardous Substances Transportation Board have automated dJdata processing
systems which can be used to treck particular carriers, analyze compliance
patterns, isolate types of carriers for attention, and compile statisties on various
aspects of the programs. The three demonstration program States have automated
dalya systeins, However, State access to those data is limited by the BMCS project
staff, making analysis difficult.
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2. Followup Activities. Followup activities (making sure ‘hat required
repairs have been made cr determining that notices of violations have reached
cartier management, for examr ¢ie) are a vital part of a strong hazardous materials
or truck safety program. Without them, the effectiveness of program activities is
greatly diminished. A good data processing facility is required to keep track of
program actlivities and to indicate necessary followups. When State programs rely
on the individual inspecting officers to maintain program records and follow up on
their inspection activities, program management cannot easily be sure that the
followup is occurring and cannot develop statisties for program management.

3. Available Facilities. Fourteen of the State prcgrams reviewed by the
Safety Board do not use computers; those that do must share thein with other State
users, which can cause problems. For example, the Michigan Fire Marshal Division
must share a computer and experiences significant delays in obtaining compuier
time. In mmost instances, the "data processing facilities” available to the programs
are hand-held calculators,

Potential for iInteragency Rivalry. Related to the question of ageney
jurisdiction over truck safety and hazardous materiais enforcement is the potential
for interagencey rivalry, It is highly possible that two or inore State agencies with
overlapping jurisdictions will battle over program jurisdiction, with its attendant
potential increases in funding and personne! requirements. This is currently
occuarring in Utah, where the Utah Highway Patrol is running the demonstration
program and the Utah DOT is inspecting carrier teriminals. The two Utah agenctes
are involved in & bitter "interagency war” for funding und jurisdiction, a situation
exacerbated by the award of the demonstration program to the Highway Patrol.
{his extreme situation was unique among the programs reviewed; agenciles with
shared jurisdiction in Iinnis, California, Idaho, and Michigan had worked ecut
amicable agreemnents over srcas of responsibility.

Nonuniformity of Truck Safety and Hazardous Materials Regulatic «s.
Nonuniformity of State truck safety and hazardous tnaterials regulations - an
present fzirly severe problems to interstate carriers which nust comply with
different--and sometimes contradictory--sets of regulations. The most obvious
example of this is weight limits; an interstate truck ray pass through seversl
States allowing different maximum weights and be, therefore, in violation of some
States' laws and in compliance with others, The same situation apphies to truck
safety and hazardous matcrisls regulations. For example, it is possible for a truck
to pass into a Stete which requires a permit for the material it is hauling without
knowing that a germit is required (e.g., Georgin, where notification concerning the
peririt program has heen litmited by available {unds).

A third example of inconsistency, this time between State or municipal
hazurdous materials regulations and those of the Federal governtnent, involves
limiting ha-ardous nalerisls catriers in general, or carriers of a odarticular
hazardous aaterial, to preestablished, restricted routes while traveling through
certain oreas. A recent example of this occurred in Boston, Massachusetts, The
Boston Fire Department, on September 16, 1980, announced new cegulations
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baning the transportation of certain hazardous materials 125/ on Boston streets
when the route had neither a point of origin nor a point of destination within the
city. The regulations further prohibited trucks carrying hazardous materials {rom
traveling into a designated downtown area between 6 a.m. and 8 p.in, on workdays.
The regulations do contain a provision granting the Boston Fire Commissioner
authority to grant exceptions to the regulations when the transporter can show a
compelling need (e.g., iack of an alternative route) or when transportation through
the c¢ity is held to be in the public interest,

The American Trucking Associations (ATA), the Massachusetts Trucking
Association (MTA), and the Hazardous Materials Advisory Council (HMAC) have
protested these regulations. The ATA reguested that the U.S. DOT declare the
Boston ordinance mandating the new regulations inconsistent with the Federal
Hazardous Materials Transportation Act, on the grounds that it contradicts a
Federal requireinent that "hazardous materials be transported without delay.” The
ATA also stated that carriers would have difficulty complying with loeal variations
in the rules. The HMAC and the MTA presented a joint application asking the U.S.
DOT to consider the difficulties presented by a patchwork systein of potentiatly
conflicting routing regulations, and citing the vagueness of the conditions for
obtaining cperating permits.

All three organizatiors asked that Boston officials delay implementation of
the new regulations until the U.S. DOT made its ruling. The U.S. DOT s
empowered, through the Hazardous Materials Transportation Act, to preamnt [neal
and State regulations that are inconsistent with the Federal regulations. iowever,
the issue of whether a U.S, DOT ruling is legally binding on a local govern:nent hias
not been resolved, 126/ The U.S. NHOT and the 1CC have recognize  thit
inconsistencies in State regulations addressing interstate carrieis present
significant problems, The U.S. DOT and the ICC recently held eight regional public
meetings to obtain information sbout State regulation of interstale motor carriers.
According to the U.S. DOT's press release, "The public moetings wiil examiae such
areas  as obtaining operating authority, registration, fuel and other taxes,
temporary travel permits, and state administration.” 127/

125/ "The materials covered include Class A and Class B explosives; polsonous
gases; radioncetive materials with radioactive yellow [l lahels; flammable solids in
quantitic- groater than 2,500 pounds; and liqueficd petroleum gas, liquelied natural
gas, and liquelied hydrogen in quantities greater than 2,500 pounds. In addition,
flammuble lquids in quantities of 2,500 pounds or more and flnsh points of 73° F or
less are bunned in the designated downtown area between 6 a.n, und 8 p.m, on
workdays,

126/ UMIR, Scptember 19 and September 26, 1980.

127/ The U.S. DOT's authority to preempt inconsistent State hazardous materialy
laws has not yet been legally lested. There is no explicit Federal precinption
clause in the FMOER's,
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Uniform State adoption of the FMCSR's and the Federal Hazardous Materials
Regulations is an obvious method for eliminating nonuniformity among State
programs. However, several factors prevent this from occurring:

o] Some States cannot legally adopt by reference, but rather must write
regulations identical to the Federal regulations and bring thein through
State ruleinaking procedures, causing delays of up to a year in
implementing changes to the regulations

States with truck safety or hazardous materials laws on the books which
differ from the Federal regulations may choose to leave the State laws
in effect 128/ (for example, Georgia)

Some State legistatures disagree with the provisions of the Federal laws
and therefore deliberately alter themn in the process of enacting State
truck safety and hazardous inaterials laws

Susceptibility to Political Pressure. State programs are susceptible to
political pressure in two ways: the existence of the prograrn may be assulted by
special interests or by governinent reorganization and budget reduction, and the
progran's sanction systein may become politicized and its validity called into
question.

1. Dismantling of programs. State programns inay be dicmantled or
reduced througit governinent reorganization or be pressured in various ways by
special interest groups. For exanple, the Georgia Fire Marshal Office forinerly
ran & linited hazardous materials progiam and a public education program; this has
heen dismantled and the hazardous materials inspectors have been reassigned to
general fire inspection duties, as the resalt of a State cost-cutting effort. The
Florida Publie Service Commission, which inaintained a large truck inspection
prograrn {approximately 70 field inspectors) has becn eliminated by 'sunset”
legislation, claimed to be « dir2ct result of truck association lobbying. 128/

Pennsylvania recently developed a set of regulations requiring interstate
trucks to carry either PPennsvlvania's inspection sticker or the sticker of a State
with which Pennsylveania has a reciprocal inspection agreement. The ATA filed suit
against this provision and obtained a temnporary injunction against the State's
i.nplementation of the regulation, arguing that the regulations would place an
unnecessary burden on interstate carriers, and that the correlation between
periodic inspection of vehicles and increased highway safety had nol been
analytically maue. Pennsylvania will make its response in the courts; the case 1s
still pending.

128/ U.5. DOT press release, October 9, 1980,
129/ Statements of a BMCS hazardous materials specialist and a BMCS safety
investigator in Florida, part of FHWA Region 4.
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2. Politicizing of sanction systems. Politicizing of sanctioas systems is a
problem only for those programs which have well developed, high-penaity sanctions
syste:ns, Should the State prograin not be insulated in some way from pressure to
reach politically advantageous judgiments, the validity of the entire sanctions
systein may be called into question, since such programs must avoid even the
appearance of inpropriety. 130/

lllinois has insulated its program from such pressure by two means: use of a
formula systemn for assessing penalties and giving enforcement  litigation
responsibility to the Illinois DOT Chief Counsel's Office rather than to the
Hazardous Materials Section. Because negotiation does not enter into this
ohjective process, the Illincis program is effectively protected during the
assessment process from pressure to reach politically advantageous settlements.
Placing litigation in the chiel counsel's office, rather than in the program office,
means that program representatives are involved only in testimony during
litigation,

Inadequate Sanctions. Inadequate sanctions are, simply, fines that present no
economic incentive to the trueking industry to prevent safety and hazardous
materials violations. Most State fines for equipment and hazardous materials
violations are set under $200 per violation by statute. These fines are lower even
than the cost of many truck repairs, much less the cost of establishing an effective
teuck maintenance and hazardous materials compliance program, and they are
regurded by somne carriers as a "normal cost of doing business” according to many
Statc prograin represcntatives interviewed. They do not deter carriers from
violating the law.

Potential for Redundant Truck Inspections. The potential for redundant truck
inspections, which would slow trucks down and which might be viewed by carriers
and drivers as a form of harassinent, : id which are an inefficient use of program
resources, exists if neighboring States huve active truck inspection programs. It is
already possible for a truck traveling through a State with aclive prograins to be
inspected more than once on its way through the State. Utah program
representatives said this has occurred in Utah. Should neighboring States have
programs, it would be possible for trucks to be given essentiatly si iilar inspections
several times in several States on one truck run.

Various mecthods have been proposed to deal with this problem.  The
California Highway Patrol proposes a reciprocity syslemn based on uniform
inspection techniques among several States, with the participating States issuing
dated inspection stickers to indicate that a truck has been inspected recently.
Utah urges drivers to Keep a duplicate copy of the inspeetion report which they
receive and show it to the next inspector the truck encounters. If the inspection
report is recent enough, the truck is not inspeeted again.

130/ For example, & captain of the Utah Highway Patrol stated that he would like
his program eventually to develop a civil forfeiture system, but that he believes
that the fines assessed by the system should not in any way benefit the Highway

Patrol, but rather should be placed into a special Utah DOT fund.
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The underlying difficulty with too-frequent truck inspections is carrier
rebellion. It is in the carrier's best economic interest to make the best time
possible transporting goods. Frequent truck inspections, each of which may stop 8
truck for 15 minutes to an hour depending on the type of inspection used, would
lower the profit from that truck run. If a carrier, or & carriers' association such as
the ATA, could prove that a truck inspection program were unnecessarily
burdensome on carriers, it might be possible for them to bring suit and have an
inspection program enjoined.

Potential Strengths of State Enforcement Programs

The potential strengths associated with State truck safely and hazardous
materials enforcement programs are primarily greater manpower (in comparison
with BMCS manpower}, better knowledge of State needs, and atithority over
intrastate carriers.

Large Inspection Forces. On-the-road inspections performed by the BMCS
have Decn criticized as ineilective by the GAO, the DOT Inspector General and
some BMCS ficld personnel. The main reason cited for their lack of effectiveness
is that the BMCS lacks the manpower to inspect sufficiently large numbers of
trucks on a regular basis, thus making the likeiihood of an individual truck being
inspected very low,

The usefulness of on-the-road inspections is enhanced in a Stale program
with a large inspection force. A relatively large inspection staff, working
full-time inspecting trucks, can inspect enough trucks to make it reasonably likely
that trucks in violation will be identified. If a large inspection force is coupled
with an adequate number of administrative personnel, the inspection reports can be
followed up and repeat violators identified, and the impact on carrier compliance
will increase still more.

Personnel ceilings and hiring constraints can make sufficiently large
inspection and administration forces difficult to assemble. However, if State
legislatures are convinced of the effectiveness of safety/hazardous materials
programs, funds and personnel may be meode available.

State program personnel who are inveolved in a program which does nothing
but inspect trucks on the road can be trained in the mechanies of truck inspection
and to recognize violations of the hazardous materials and motor cacrier safety
regulations without requiring the expensive, sophisticated training in investigation
(as opposed to inspection) techniques and management practices which BMCS
investigators must receive in order to carry outl their varied tasks. The State
program petsonnel may be paid at a lower rate for performing less skilled work,
and thus, they may constitute a more cost-effective work foree. 131/ Personnel

1317 The BMCS Regional Director of FHWA Region 1 would like to use less skilled
personnel for performing truck inspections in the region. e proposed to BMCS
headquarters that Region 1 be allowed to hire student interrs and jobless people,
train them in truck inspection, and set them to inspecting trucks under the
supervision of one investigator. He believed tha ‘his practice would free up

investigators to perform more skilled activities. The BMCS did not agrec to his
roquest.
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already possessing some truck inspection training, received at a police academy,
and truvk enforceinent experience obtained as a trooper may be transferred into
State enforcement programs and readily trained in systematic trick inspection.
This matches available manpower to required activities econnmicall,

Superior Knowledge of State Needs. Representatives of State programs
asserted that one large advantage of State programs is that their personnel can
develop a clear and more detailed understanding of the particular truck safety and
hazardous materials enforcement needs existing in that State than the BMCS can.

The areas of superior State knowledge cited by those interviewed include:

0 Knowledge of State traffic patterns, truck routes, areas of heavy and
light truck traffic, and unsafe routes (e.g., poorly engineered roads)

o Knowledge of seasonal variations in truck traffic
4] Ability to identify intrastate carriers through State licensing records

Authority over Intrastate Carriers. Another advantage of State programs is
that they alonc have authority over intrastate carriers of nonhazardous materials
cargos. (The BMCS has authority over intrastate carriers of hazardous materials,
but rerely uses this authority.) The States have jurisdiction over all carriers
operating within their borders and have access to information about intrastate
carriers through their vehicle licensing process. State programs can thus contact
intrastate cacriers to explain regulations ard conduct educational programs. Such
euucational programs are currently being carried out by the Michigan Fire Marshal
“ivision and by the Texas Railroad Commission's LP Gas Division.

CONCLUSIONS

The volume and varietv of hazardous commodities, the numbers of
transporters and shippers, and the concern of locai, State, and Federal
organizations regarding associated safety problems are increasing.

The U.S. ULepartment of Transportation (DOT) does nol have acctrale
comprehensive information about the characteristies of hazardous materiais
transportation on highways.

The DOT's Materials Transportation Bureau (MTB), responsible for
coordination of all DOT tazardous materials activities, has not succeeded in
shaping the hazardous materials enforcement activities of all the DOT medes
into & well-coordinated DOT enforcement program.  LEven such basie
enforcement coordination as use of commmon identification numbers for
hazardous materials carriers and shippers among the DOT agencies has not
been accomplished.

With only 187 field personnel, the DOT's Bureau of Motor Carricr Safely
(BMCS) alone cannot conduet an effective program aimed at identifying and

removing unsafe vehicles and drivers from the road.
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Hazardous materials truck inspections are performed by BMCS field staff as
part of their overall interstate truck safely inspection activities.

Hezardous materials truck inspection by the BMCS focuses primarily on such
violations as incorrect shipping papers, placarding, and sometimes such
obvious violations as leaking cargo,

No agency of the DOT inspeets tank truck manufacturers, reconditioners, or
retesters to ensure that the DOT specification tank trucks in use are, in faet,
safe for bulk hazardous materials transportation,

The BMCS has done little to determine where it should focus its smali
enforcement resources to maximize their effectiveness.

The BMCS has not developed reliable information on industev compliance
with the Federal Motor Carrier Safety Regulations (FMCSR's) and the
Federal Hazardous Materials Regulations.

The BMCS has not conducted periodic random truck insgections of sufficient
frequency and size to permit statistically valid extrapolations.

The BMCS has not developed explicit criteria for deciding which carriers and

hazardous materials shippers to audit to ensure that the BMCS's small
resources are focused on the companies most in need of attention.

The BMCS has not developed procedures or data systemns that would rermit
the development of audit selection criteria based on an analysis of the
relative risk posed by different carriers and hazardous materials shippers.

Although the BMCS's own analysis of truck defect-caused accidents shows
that only a few "critical items" are responsible for the majority of such
accidents, the BMCS has not focused its truck inspeetions on these 1items and
continues to require its investigators to inspeect also a much larger number of
noncritical items, thereby reducing the potential effectiveness of its field
staff. This policy, coupled with the fact that trucks may be put out of
service for such noncritical defects, also increases truck transportation costs
with no derionstrated safety benefit,

The BMCS has not developed explicit criteria for deciding whether to develoj
an enforcement case and how many and what type of violations to document.
As a result, investigators' time is sometimes wasted in prepacing cascs that
will not be pursued by FHWA attorneys, in documenting violations that will
not be prosecuted, or in supplementing case reports insufficiently
documented in the first place,

The BMCS has not developed explicit criteria for determining the appropriate
level of initial assessments in enforcement cases or for dzciding whether and
how to mitigate an initial assessment. Furtkermore, the ad hoc reasoning
used by FHWA attorneys in past cases has not been documented. As a result,
it is difficult to ensure consistency in enforcement case handling.




The BMCS has not evaluated the effectiveness of its various enforcement
activities or its prograri as whole; therefore, it has nnt been able to
demonstrate to what degrce its enforcement activities ‘neresse carrier or
shipper compliance with the regulations or reduce the risk involved in truck
trensportation, including transportation of hazardous matetieis.

The BMCS automated Manugement Information System (MIS), unde: develop-
ment now, can assist the BMCS in focusing its enforcement activities more
effectively and in evaluating the effectiveness of these efforts, if its
potential capabilities are fully utilized.

Thete is no uniform national BMCsS truck safety or hazardous materi~ls
enforcement program; althcugh some aspects of the BMCS field activities
have been standardized, the differcnces in policies and cperating procedures
from region to region are substantial.

Becsuse of BMCS's organizational placement within the FHWA and tae
substantial autonomy of FHWA regional administrators, these administrators
have niore direct communication and autherity over the BMCS field pregram
thar. does the BMCS director. To soinc degree. this arrengement has made
possible innovations within the BMCS program that might otherwise not have
occurred; on the other hand, regional autcnomy has made it more difficult for
the PMCS to develop a consistent, cohesive, national enforcement program.

In States that have laws regulating the (ransportatior. of hazardous materials,
responsibility for enforcement is often fragmented amonz several State
agencies, so that few States can be said to have a conesive hozardous
materials transportation enforcemeant program, even in the highway mode.

State efforts to regulute hazardous materiais t{ranspurtation are often

seriously nampered by such problems as inadequate and uncertsin funding, too
few personrel, jurisdictionsl fragmentstion and overlap, inadeguate data
processing facilities, and ineffectively low fines.

Because the DOT does not exercise its authority 0 enforce the Federal
Hacardous Materials Regule.ions in intrastate commerce, ard because there
is little State enforcement of the hazardous materials regulaticns, the per-
centage of intrastate hazardous materials truck carriage that is insnected is
very small.

Development of adequately staffed and reasonably uniform truck safety
and, or hazardous materials truck enforcement programs in all the States, or
in a netwerk of strutegically located States, offers the advantages of
substantially increased enforcement resources, more precise knowledge of
State or regional truck traffic cnaracteristics, and increased coverage of
voth interstate end intrastate truck transportation.
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Of 24 States interviewed, the Safetv Board found that only Hlinois currently
has a reasonably comprehensive hazardous materials truck enforcewment
program with a large staff trained in hazardous materials enforcement,
suitable data processing facilities, effective irieragency coordination, and an
organized sanctions system with large fines available.

The BMCS demonstration program's usefulness to convince other States of
the value of truck safety inspection programs is uncertain; the BMCS has not
completed a plan for evaluating the program's effectiveness and, in any case
does not intend to measure its direct effect on truck accident rates and
severity.

Program officials in the three BMCS demonstration program States

interviewed are enthusiastic about the program and hope that their States
will continue the program after Federal funding ceases.

RECOMMBNDATIONS

As a result of this safety effectiveness evaluation, the National
Transportation Safety Board made the following recommendations:

--to the Administrator, Federal Highway Administraticn:

Develop and impleinent a data cotlection and analysis plan for use in
determining the relationship between compliance with the Federal
Motor Carrier Safety Regulations and the motor vehicie-related
Federel Hazardous Materials Regulations and motor carrier
accident/incident reduction. (Class 11, Priority Action) (11-81-2)

Develop a plan for perforriing periodic vehicle inspections, based on
random selection methods, ~f sufficient magnitude and appropriate
frequency to provide stalistically valid data on carcier compliance with
the Federal Motor Carrier Safety Regulations and the motor
vehicle-related Federal Hazardous Materials Regulations. Such a plan
should consider the potential for assistance by the States in performing
these inspections. The data should be published in a form usable by
States with motor carrier safety or hazardous materiuls enforcemnent
programs. (Class I, Priority Action) {(H-81-3)

Devclop a written plan for using the BMCS Management Information
System to (1) improve the effectiveness of the Bureau's motor carrier
safety and hazardous materials enforcement aclivities; (2) evaluate the
effectiveness of these activities on carrier compliance with the Federat
regulations and on reducing the risks of motor carrier transportation
end hazardous naterials carriage by truck; (3) assist States in
developing and conducting motor carrier safety and hazardous materials
enforcement programs. (Class 1l, Priority Action) (H-81-4)

Allocate more resources to the development of the Management
Informaticn Systemn and provide the Bureau of Motor Carcier Safety

with adequate and timely programming support to facilitate the
svstem's development. (Class Il, Priority Action) (11-81-5)
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Develop explicit criteria for daciding which earriers and hazardous
materials shippers to audit to ensure that the small resources of the
Bureau of Motor Carrier Safety are focused on the companies most in
need of attention, The criteria should take into account such factors as
accident experience, type of cargo, compliance history, measures of
exposure, and other factors related to the degree of hazard prescnted
by the candidate companies, (Class I, Priority Action) (H-81-6)

Develop explicit criteria to guide field stalf of the Bureau of Motor
Carrier Safety in the deveiopment of enforcement case reports,
including eriteria for initially determining that & case should be
jeveloped ard the number and types of violations to document. (Class
Il, Priority Action) (H-81-7)

Develop and publish FHWA policy and procedures for determininy initial
and final assessments against motor carriers and hazardous materials
shippers for violations of the Federal Motor Cerrier Safety Regulations
or tae Federal Hazardous Materials Regulations, for use by FHWA
attorneys and others. (Class li, Priority Action) (H-81-8)

Direct FHWA regional and headquarters attorneys to systematically
document the reason(s) for the amount of initial assessment, the
arguments advanced by respondents for withdrawing or mitigating the
initial assessment, the disposition of those arguments, and the reason{s)
for «.e amount cf the final assessment. Determine whether such
documentation could be included in the carrier and hazardous materials
shipper computer files of the Management Information System of the
B:ireau of Motor Carrier Safety. (Class I, Priority Action) (H-81-9)

—to the Administrator, Researct; and Special Programs Administration:

Develop and use a common shipper identifier in all DOT hazardous
materials compliance records. (Class I, Priority Action) (1-81-3)

BY THE NAT:ONAL TRANSPORTATION SAFETY BCARD

/s/  JAMES B. KING
Chairman

/s/{ ELWOOD T. DRIVER
Vie » Chairiman

FRANCIS H. McADAMS
Member

PATRICIA A, GOLDMAN
Member

G. H. PATHICK BURSLEY
Member

February 19, 1981
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APPENDIX A
PERSONS INTERVIEWED FOR THIS STUDY

FEDERAL

Federal Hizhway Administration (Headquarters)

Mr. Lorenzo Casanova, Associate Administrator for Safety

Mr. James Stapleton, Assistant Chief Counsel, Motor Carrier and Highway
Safety Law Division

Ms. Kathleen Markman, Attorney, Assistant Chief Counsel's Office

BMCS Headquarters

Mr. Kenneth Pierson, Director

Mr. Arthur R. McAndrew, Chiel, Operations Division

Mr. Walter J. Hannigan, Chief, Field Programs Branch
Mr. James Jeglum, Chief, Compliance Analysis Branch
Mr. Alex Stevens, Demonstration Program Project Officer

Research and Special Programs Administration

Mr. Howard J. Dugoff, Administrator

Materials Transportation Bureau

Mr. Leon Santman, Director
Mr. William Nalley, Chief, Hazardous Materials Enforcement Division

BMCS Field

Region 1: BMCS Regional Director
tiazardous Materials Specialist
Accident Investigation Specialist

Region 3: BMCS Regional Director
Hazardous Materials Specialist
Accident Investigation Specialist
Pennsylvania Officer-in-Charge

Region 4: BMCS Regional Director
Hazardous Materials Specialist

Region 5: FHWA Regional Administrator
BMCS Regional Director
Hazardous Materials Specialist

Region 6: BMCS Regional Director
Hazerdous Materials Specialist




APPENDIX A

Region 7: No interviews

Region 8: Utsah Officer-in-Charge
Uteh Safety Investigator

Region 9: Hazardous Materials Specialist

Region 10: Hazerdous Materials Specialist
Accident Investigation Specialist
Idaho Officer-in-Charge

STATE
p_lew York DOT

Mr. George Naginey, !{azardous Materials Specialist
Mr. Martin Chauvin, Chief, Motor Carrier Safety
Mr. Jerome Bone, Director, Operations Bureau

New York State Police

Mai. Robert F. Siek, Traffic Division
Sgt. T. E. McCleave, Motor Carrier Program
Sgt. Gepe Martin, Hazardous Materials Training

Maryland State Police

Sgt. K. R. Harry, Hazardous Materials Specialist, Truck Enforcement Division

1ilinois State Police

Trooper John Nordin
Trooper Ed Weigand

Ilinois DOT

Mr. Karsten Vieg, Director, Division of Traffic Salety
Mr. Phillip Madonia, Bureau Chief, Safety Studics and Projects
Mr. Al Pryor, Section Chief, Hazardous Materials Section

dMichigan State Police

Capt. William Rucinski, Michigan Fire Marshal
Lt. Royal K. Gaddy, Fire Marshal Division
Lt. Ron Kenyon, Fire Marshal Division

Michigan Demonstration Program

Mr. Pat Turner, Supervisor, Field Operations Division, Michigan Public
Service Commission
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Tennessee DOT

*r. H. H. Bixler, Emergency Services Coordinator

Tennessee Public Service Commission

Mr. Andrew C. Rymer, Director, Transportation Rate Division

Georgia DOT

Mr. Robert Goldman, Enforcement Branch

Georgia Fire Marshal Oftfice

Mr. E. H. Edwards, Assistant Fire Marshal

Pennsylvania Hazsrdous Substances Transportation Board

Mr. Brad Mallory, Director

Fennsylvania State Police

Maj. Bernard Stanalonis, Traffic Division

Texas Department of Public Safety

Mr. Earl Haddock, Inspector, License and Weight Service
Captain Gecrge King, Highway Petrol Service

Texas Railroad Commission

Mr. Hugh Keepers, P.E., Safety Director, LP Gsas Division

Utah Highway Patrol

Capt. Dennis Nordfelt, Project Dir_ctor, Utah Demonsication Programn

Uteh DOT

Mr. David Alder, Safety Investigator, Safety Division !
™,

Idaho DOT \

Mr. Gary Gunderson, Project Direator, Idaho Demonstration Program

ldaho State Police

Col. Viztor Barfuss
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California Highway Fatrol

Deputy Chief Edward ¥, Kynaston, Commander, Enforcement Division

Capt. John Luw, former Commander, Commercial Vehicle Section; currently
with the Office of Heavy Duty Yehicle Research, National Highway Traffic
Safety Administration, U.S. DOT

California Department of Health Services

Mr. Brad Parsons, Hazardous Materials Section

INDUSTRY AND OTHER

Mr. James D. Massie, Assistant Vice President, Member Services,
The Fertilizer Institute

Mr. Clifford Harvison, Managing Director, National Tank Truek Carriers
Conference, American Trucking Associstions, Ine.

Mr. John Grimm, President, O’'Boyle Tank Lines

Mr. Lawrence Bierlein, attorney and author

Ms. Debbie Rudolph, Staff Ditrector, Transportation, Commeree and
Community Development Task Force, Intergovernmental Science,
Engineering and Technology Advisory Fanel, White House
Office of Science and Technology Policy

Mr. Howard L.. Anderson, former FHWA Associate Administrator for Safety.
Mr. Anderson also served as FHWA Region 5 Administrater and FHWA Division
Administrator in Nevada, among other FHWA positions he held during 30
years of service,
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APPENDIX B
ADDITIONAL STATE PROGRAMS

Telephone interviews with representatives of 13 additional States--Alabama,
Arizona, Delaware, Floride, lowa, Kentucky, Louisiana, Mississippi, Missouri,
Nevaca, New Jersey, Ohio, and South Carolina--revealed considerable difference
among their various truck hazardous materials and truck safety irspection and
er.forcement programs. In only three of the States was there just one agency in
charge of truck hazardous materials regulation and inspection, and general truck
safety regulation and inspections: Arizona evecutes these duties through its
Arizona Corporation Commission, Mississippi through a Public Service Commission,
and Ohio through the Public Utility Commission. (Mississippi's program is
supplemented in hazardous materials regulations by State Health Commission and
State Tax Commission activities.) In Alabama and Nevada, these four different
functions are divided up among several agencies: in Alabama, truck hazardous
materials 1czulations and truck safety inspeciions are enforced by the Public
Service Commission, while truck hazardous materials inspections and truck safety
regulations are handled by the Alabama State Troopers. Nevada's Public Service
Commission handles truck nazardous materials regulations, while hazardous
materials inspections are performed by the Nevada Highway Patrol; iruck safety
regulations are handled by the Nevada Departmeit of Motor Vehicles (weight and
size), and safety inspections by tue Highway Patrol.

Many States must coordinate several departments and bureaus to perform
these tasks. Louisiana, for example, carries cut most of these duties through the
f.ouisiana State Police and the Louisiana DOT, with cooperative assistance from
the BMCS, but has special agencies {a Nuclear Regulatory Board and & Liquid
Petroleum, Gas, and Anhydrous Ammonia Division) for special cargos. In Missouri,
the Highway Patrol and Public Service Commission work together in all four areas,
as do the State DOT and the Highway Patrol in lowa. Delaware coordinates three
groups--the Hazardous Materials Commission, the State Police, and the Fire
Department.

Shifting legislative action has left programs in flux and with varying degrees
of effectiveness in four States. In South Carolina, the Public Se~vice Commission
(PSC) and the Department of Health and Environment (DHEC) are currently
engaged in a legal battle over who should administer and enforce hazardous
materials rules. The PSC personnel have no hazardous materials training, and only
do the safety inspeetions of pubdlic carriers. The DHEC controls all hazardous
materials transportation from storage to emergency, and issues permits and
licenses. The Highway Patrol is currently not involved, but wili probably become
so The situation in New Jersey is similarly uncertain. No one knows who will
ultimately control the program, the State Police, the Department of Labor and
industry, the Department of Environmental Protection, cr the Department of
Transportation, and no cne knows whether the State will adopt the Federal
Hazardous Materials Regulations. The Highway Patrol is, at the moment, the most
active in terminsl and on-the-road inspections.

Kentucky is also in a s ate of uncertainty: the Kentucky DOT formerly

attended to regulation enforcement and inspection, but responsibility has heen
shifted to the State Police, Division of Security and Compliance. As soon as the
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shift oceurred, iiowever, e substantial personnel turnover resulted in a situation in
which no one seems sure who is responsible for what, Lower-level personne!l are
working, still enforeing highway statutes for interstate and intrastate trucks, and
the police are Jdoing motor carrier inspection, safety inspections, and weight -
enforcement. The Public Protection and Regulations Cabinet (State Fire Marshal)
is also sctive ir hazardous materials work and driver quelifications for intrastate °
trucks. As of January 1, 1981, ¢!l hazardous materials transporiers will have to
register with the Kentueky DOT,

Florida is perhaps in tne most cifiicult situation of all the States whose
representatives were interviewed by telephone. Truck safety and economic
regulation are tied together in Florida legislation, and, when the legislature failed
last year to reach agreement on econcmic legislation, truck safety legislation, in
effect, lapsed, so that there is currently no inspection program in Florida. All
officers from the Public Service Commission (formerly in charge of inspection)
were transferred to the Florida DOT, although many office staff were not. The
Florida DOT and the Highway Patrol can currently enforce only weight and size
regulations, and the Florida traffic statute safety items (wipers, brakes, lights).
There s a minimal placard law, but otherwise no hazardous materials regulations
at all, other then occasional fire raarshal inspections. Maximum fines for the most
flagrant violations are traffic fines of $15.

Structurally, then, these 13 States are quite different and have quite
different capbilities as a consequence. Some States are unable to make terminal
inspections {(Delaware, Florida, Nevada, and South Carolina); Missouri and lowa
leave these up to the BMCS. All but three (Florida, Nevads, and New Jersey) have
adopted the Felersl Hazardous Materials Regulations totally or in part, and all but
Delaware, Florioa, and Nevada have adopted the FMCSR's totally or in pact.
Fragmenting of work into varicus departments, however, and partial adoption of
the Fzderal Jrzardous Materials Regulations and the FMCSR's have led,
understandably, to gaps in coverage. In Nevada, for example, enforcement
agencies are heavi!ly dependent on a frustratingly spotty sct of vehicle statutes:
lighting reguletions are good, but there are no mud-flap or load-securement
regulations. Ne'v Jersey, similarly, nassed a law governing radioactive materials
transport in 1977, but 'ne truck section of it is so splintered that there is no
placarding enforcement, and there are no out-of-service ecriteria. Statutlory
authority does not allow Ohioc law enforcement officials many ways of penalizing
shippers, as is the csse in Florida. Fines and penalties vary enormously, from
Florida's maximum $!) to Ohio's misdemeanor fines of up to $1,000 (the average
Ohio fine is $242). South Caroline has criminal court penalties and cease-and-
desist orders, Arizona has criminal sanctions, and Delaware has civil penalties for
shippers.

Training of inspection and enforcement personnel also varies enormously: all
37 Ohio inspectors have taken the TSI courses, both bssic and advanced, and half of
them have attended the Northwestern Traffie Institute of P.nnsylvania State
University. Nevada, on the other hand, the site of the only low-level radioactivity
dump west of the Mississippi, has no funds to send pecople to the TSI. [t depends on
on-the-job training, as do Arizona and Florida.
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lowa has perhaps the most solid pregram of those States whose
representatives were interviewed by telephone. It has good training, good
coordination with the BMCS, a good computer system (which Missouri has arranged
to share), and strong and positive legislative involvement. The program is
agzcessive and progressive; but aggressiveness and high visibility have been
detrimental to programs of other States, Officials in both Florida and South
Carotina expressed the opinicn that aggressive programs and too much publieity lad
to industry pressure and consequent cutbacks of programs in those States. Arizona
and Louisiana, on the otker hand, felt that publieity is a gond thing: Arizona, short
on program funds, is embarking on a program of industry education; 8 BMCS officer
in Louisiana feit that the public acknowledgement of the great potential for serious
accidents in New Orleans has encouraged positive legislative backirg in the face of
strong industry opposition. Most States felt that they have good lezislative support
{even Tlorida has gubernatorial backing in its drive 1o adopt the Federal
regulations), although msny felt the pinch of tight funds, and expressed trepidation
about a perceived future emphssis on deregulation.
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APPENDIX C
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PFORM MCS-32A
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