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1. Background
Appellant seeks review of the Vice Commandant’s1 decision on appeal (CDOA) 2708,
dated May 18, 2015, which affirmed a decision and order (D&O) issued by Coast Guard
1

The Commandant has delegated to the Vice Commandant the authority to take final action in
suspension and revocation proceedings. 33 C.F.R. § 1.01-40.
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Administrative Law Judge (ALJ) Dean C. Metry on May 15, 2013, following an evidentiary
hearing held January 15 and 16, 2013.2 By that decision, the law judge denied appellant’s appeal
of the Coast Guard’s August 10, 2012 complaint, which alleged appellant had committed
“misconduct” by wrongfully refusing a urine test, as described in 49 C.F.R. § 40.191(b) of the
U.S. Department of Transportation’s (DOT) regulations on Procedures for Transportation
Workplace Drug and Alcohol Testing Programs (the “DOT drug testing regulations”), because
she provided a substituted urine specimen.3 The law judge found the results of the specimen
indicated appellant had provided a substituted sample, and therefore refused the drug test. The
Vice Commandant affirmed the law judge’s order in its entirety. We remand the case for
additional analysis and supplemental evidence.
A. Facts
The majority of the facts of this case are undisputed. On July 2, 2012, “one of the A.B.s”
on the CHARLESTON ALLIANCE instructed the 21 crewmembers aboard the ship that they
must take a random chemical test in accordance with 46 C.F.R. part 16, while the ship was in
port at Jebel Ali, United Arab Emirates. Jezer Hualde, a collecting officer employed by
Anderson-Kelly Associates, Inc., boarded the vessel and began the collection process in the
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Copies of the decisions of the Vice Commandant and law judge are attached to this Opinion and
Order.
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Section 40.191 is titled “What is a refusal to take a DOT drug test, and what are the
consequences?” Paragraph (b) of the regulation provides as follows: “if the MRO reports that
you have a verified adulterated or substituted test result, you have refused to take a drug test.”
Similarly, 46 C.F.R. § 16.105 of the Coast Guard regulations on Chemical Testing indicates a
“refuse to submit” means “you refused to take a drug test as set out in 49 [C.F.R.] 40.191.”
In charging appellant with misconduct, the complaint cited 46 C.F.R. § 5.27, which
states, “[m]isconduct is human behavior which violates some formal, duly established rule. Such
rules are found in, among other places, statutes, regulations, the common law, the general
maritime law, a ship's regulation or order, or shipping articles and similar sources. It is an act
which is forbidden or a failure to do that which is required.”

3
hospital area of the ship. At the hearing, Mr. Hualde’s recollection of the collection process
indicated he was closely familiar with the steps for collection.4 In accordance with the DOT drug
testing regulations, Mr. Hualde sealed the toilets in the area to ensure the crewmembers would
not have access to water. Appellant showed Mr. Hualde her pockets were empty, and observed
Mr. Hualde sealing the specimen vials. Both Mr. Hualde and appellant recalled it was a hot day
in Jebel Ali, and they both testified they recalled nothing unusual about the collection.
Mr. Hualde kept the box containing the urine specimens from the 21 crewmembers in his air
conditioned office, which was not on the vessel. Mr. Hualde recalled the specimens were not
refrigerated, and a courier picked up the box the following day. He estimated the temperature in
his office was “at least” 18 to 20 degrees Celsius,5 which equates to approximately 64.4 to 68
degrees Fahrenheit.
On July 10, 2012, the box containing the specimens arrived at Anderson-Kelly’s office in
Mount Olive, New Jersey. Erin Beller, the Manager of the Substance Abuse Prevent Program at
Anderson-Kelly, received the shipment and counted the specimens and examined them for
tampering and leaks. She also examined the chain of custody forms that accompanied the
specimens, although she testified she was unaware of how long the specimens were in transit in
the United Arab Emirates, or elsewhere, before arriving at her office in New Jersey. Later on
July 10, Ms. Beller sent the specimens to MEDTOX Laboratories, Inc. in St. Paul, Minnesota,
for testing. The specimens arrived at MEDTOX on July 11, 2012.
On July 12, 2012, Medical Review Officer (MRO) Hani Khella verified appellant’s drug
test results were substituted, based on the fact that the specimen showed creatinine concentration
4

Tr. (vol. I) at 35-40. References in this Opinion and Order to the transcript of the hearing before
the United States Coast Guard ALJ will specify either volume I, which refers to the first day of
the hearing (January 15, 2015), or volume II, which refers to the second day (January 16, 2015).
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Tr. (vol. I) at 58.
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of 1.3 mg/dL and a specific gravity of 1.0223. Dr. Khella called appellant while she was on
board the CHARLESTON ALLIANCE and informed her of his determination that she had
substituted her urine specimen. Appellant was officially terminated from employment with
Argent Marine Operations, Inc. on July 14, 2012, at which point Argent Marine arranged for
appellant’s return to her home in Florida. Appellant contacted her labor union and a doctor
immediately upon her arrival, and arranged for an additional urine test, the results of which were
normal. She did not request a re-test when Dr. Khella informed her of the problematic creatinine
and specific gravity measurements, because she stated Dr. Khella did not inform her that she
could undergo a re-test under the DOT drug testing regulations, nor did he inform her that she
could request the urine be tested on different equipment or by a facility other than MEDTOX.6
Based on the text of 49 C.F.R. § 40.93(b), the Coast Guard alleged appellant’s creatinine
concentration of 1.3 mg/dL along with the specific gravity measurement of 1.0223 established
appellant had provided a substituted urine specimen. The laboratory tests did not indicate the
presence of an adulterant or prohibited substance in the urine. Section 40.93(b), titled “What
criteria do laboratories use to establish that a specimen is dilute or substituted?” provides as
follows:
(b) As a laboratory, you must consider the primary specimen to be substituted
when the creatinine concentration is less than 2 mg/dL and the specific gravity is
less than or equal to 1.0010 or greater than or equal to 1.0200 on both the initial
and confirmatory creatinine tests and on both the initial and confirmatory specific
gravity tests on two separate aliquots.7
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Tr. (vol. II) at 23 (appellant’s statement that if Dr. Khella had offered a re-test, she would have
requested one, and that Dr. Khella only suggested she consider drug rehabilitation services).
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The DOT drug testing regulations define “aliquot” as “[a] fractional part of a specimen used for
testing. It is taken as a sample representing the whole specimen.” 49 C.F.R. § 40.3.

5
At the hearing, appellant denied she had substituted or diluted the specimen. She agreed
the temperature in Jebel Ali on July 2, 2012 was approximately 111 degrees Fahrenheit.
Although pH level is not a criterion for establishing whether a specimen is diluted or substituted,
the parties agreed the evidence establishes the pH level of appellant’s urine specimen was 8.8.8
Dr. Khella testified no explanation existed for appellant’s diminished creatinine
concentration with the heightened specific gravity. On direct examination, cross-examination,
and in rebuttal, he stated heat would not have an effect on creatinine concentration, specific
gravity, or pH. In discussing the urinalysis with appellant, Dr. Khella asked her if she took any
medication or had any medical problems. Appellant informed Dr. Khella that she took blood
pressure medication, Lisinopril, as well as diuretic pills and vitamins. Dr. Khella stated none of
these items could have affected the creatinine concentration or specific gravity of appellant’s
urine to the extent shown in her urinalysis results. Dr. Khella concluded the characteristics of the
urine specimen were simply not consistent with human urine. Dr. Khella stated if a person drank
so much water to cause dilution of the creatinine concentration in his or her urine to just 1.3
mg/dL, then the specific gravity of the urine would also decrease. Dr. Khella emphasized he
could not explain appellant’s urinalysis results, because it is not physiologically possible to
produce a urine specimen with the creatinine concentration and specific gravity of appellant’s
urine specimen.9
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MEDTOX Associate Director for Forensic Toxicology Mitchell Lebard testified, “under the
federal guidelines, we are required when we see a low creatinine, that we need to perform a
specific pH reading by the meter.” Tr. (vol. I) at 172. The complaint did not include an allegation
concerning the pH level of appellant’s specimen, which was 8.8. The pH level of a specimen is
considered out-of-range if it exceeds 9.0. Normal pH is 7; elevation of pH can be the result of
heat, bacteria in urine, and/or decreased creatinine level. Tr. (vol. I) at 154, 157-59.
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Tr. (vol. I) at 224, 231, 262..
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In addition to providing her own testimony, appellant presented two expert witnesses,
both of whom stated heat affects creatinine concentration and the pH level of urine. Appellant
also presented two studies from the Journal of Analytical Toxicology, which concluded time and
heat affect the pH level of urine, and that excessive fluid intake can affect creatinine
concentration and the specific gravity of urine. Both of appellant’s experts agreed appellant’s
urinalysis results were extremely unusual. Dr. Dale Syfert had reviewed appellant’s medical
records and concluded her urine “normally runs a specific gravity into the midrange about 1.02
or thereabouts.”10 Dr. Syfert further stated appellant’s records showed she has a history of
creatinine concentration on the lower end of normal.
Dr. Daniel Logan, who was previously certified as an MRO and now is a clinical
assistant professor at the University of Florida College of Medicine, testified he had never
observed urinalysis test results similar to appellant’s test results. He stated neither he nor his
professor colleagues could come up with a possible adulterant that would result in the
measurements of appellant’s urine. He further stated creatinine could degrade in urine if the
urine is kept in temperatures of 115 degrees Fahrenheit or above. Dr. Logan testified urine is
often refrigerated to prevent evaporation and slow the break-down of urine, which is accelerated
if bacteria are present in the urine. He opined the specific gravity of appellant’s urine was just
barely above the acceptable range, and that boiling urine could cause an increase in specific
gravity. Dr. Logan stated if he had observed the creatinine concentration and specific gravity as
an MRO, he would have ordered the donor to provide a second specimen under direct
observation procedures.11
B.

Law Judge’s Decision and Order
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Tr. (vol. II) at 68.
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Tr. (vol. II) at 127-28.
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In his Decision and Order (D&O), the law judge ordered suspension of appellant’s
Merchant Mariner Document for a period of 14 months, based on the fact the Coast Guard
proved one charge of misconduct, as codified at 46 C.F.R. § 5.27. The law judge correctly
summarized the method of analysis and standard of review applicable to Coast Guard document
enforcement proceedings: the Administrative Procedure Act authorizes the imposition of a
sanction if, upon consideration of the entire record as a whole, the charges are supported by
reliable, probative, and substantial evidence.12 The burden of proof rests on the Coast Guard to
prove a preponderance of the evidence supports the charges.13 The law judge further explained
the standard of review by quoting the Supreme Court’s definition of preponderance of the
evidence: proving a fact by a preponderance of the evidence “simply requires the trier of fact to
believe that the existence of a fact is more probable than its nonexistence before [finding] in
favor of the party who has the burden to persuade the [judge] of the fact’s existence.”14 As a
result, the law judge stated the Coast Guard must prove it is more likely than not that appellant
committed misconduct, as charged.
The law judge noted appellant did not significantly call into question the chain of custody
of the specimen or the laboratory testing procedures. Instead, she contended the amount of heat
to which the specimen was exposed altered the composition of her urine, which caused the
abnormal creatinine concentration and specific gravity measurements. The law judge also stated
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5 U.S.C. § 556(d).
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D&O at 9 (citing 33 C.F.R. §§ 20.701, 20.702(a), regarding standard of proof and burden of
proof, respectively, in the Rules of Practice, Procedure, and Evidence for Formal Administrative
Proceedings of the Coast Guard).
14

Id. (quoting Concrete Pipe and Prod. of California, Inc. v. Constr. Laborers Pension Trust for
S. California, 508 U.S. 602, 622 (1993)).
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appellant contended the laboratory tested four data points from three separate aliquots of the
specimen, when the laboratory should have tested two separate aliquots from two data points.
The law judge denied appellant’s appeal on both grounds. He concluded the Coast Guard
established a prima facie case that appellant had refused the test, based on the creatinine
concentration and the specific gravity measurements. The law judge summarized the text of 49
C.F.R. § 40.93(b) as not requiring MEDTOX to conduct any further tests of the aliquots. In this
regard, the law judge stated, “a plain reading of the provision requires only that the initial and
confirmation tests be run from two (2) different aliquots; it does not specifically mandate the
initial and confirmatory tests for creatinine be run from the exact same aliquots as the tests for
specific gravity.”15 The law judge also disagreed with appellant’s contention that heat had caused
her urine specimen to degrade to a point at which it became invalid. The law judge largely based
this conclusion on determining appellant’s witnesses and evidence was not credible, and that Dr.
Khella provided more relevant, credible testimony.16 Notwithstanding these findings, the law
judge reduced the sanction from revocation to a 14 month suspension.
C. The Commandant’s Decision on Appeal (CDOA)
In accordance with Coast Guard procedures, both appellant and the Coast Guard appealed
the law judge’s D&O. The Vice Commandant affirmed the law judge’s decision in the CDOA,
specifically rejecting the issues the parties raised on appeal. In particular, appellant had
challenged the law judge’s decision on three grounds. First, appellant contended the law judge
committed discovery errors by rejecting appellant’s requests in discovery for the recordings of
certain telephone conversations among appellant and Dr. Khella. Second, appellant argued the
law judge abused his discretion in accepting Dr. Khella’s testimony as more credible than the
15

Id. at 12.

16

Id. at 14-17.
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testimony of appellant’s experts on the subject of the effects of heat on creatinine concentration.
Third, appellant asserted the law judge erred in determining the charging document—the
complaint the Coast Guard served on appellant—was sufficient under 49 C.F.R. § 40.93(b). In
addition to denying appellant’s appeal, the CDOA also denied the Coast Guard’s appeal, in
which the agency contended the law judge erred in reducing the sanction from revocation to a 14
month suspension.
The Vice Commandant’s CDOA explains the rationale for denying the appeals on each of
these issues. In affirming the law judge’s resolution of the discovery issues appellant presented,
the Vice Commandant noted “appellant did not raise any objection to the ALJ’s treating the
discovery request as limited to the initial telephone conversation,” to clarify he only considered
appellant’s requests for the recording of the initial conversation between appellant and
Dr. Khella. Appellant sought discovery of the recording to prove Dr. Khella did not advise her of
her opportunity to have the specimen re-tested. The Coast Guard and Dr. Khella denied such a
recording existed, and the law judge accepted this denial. The Vice Commandant affirmed the
law judge’s holding in this regard, finding appellant “waived any argument that her request
included the audio recording of the other telephone conversation, [which occurred between
Dr. Khella, appellant, and a doctor representing appellant].”17 The Vice Commandant determined
appellant waived her argument concerning the request for the recording because she did not
address it when the parties and the law judge discussed the initial conversation at the hearing.18
Regarding the law judge’s assessment that Dr. Khella’s testimony was credible
concerning degradation of creatinine concentration in hot temperatures, the Vice Commandant
disagreed with the law judge’s assessment, stating “there is reason to doubt the testimony of
17

CDOA at 6.
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Id. at 6-7 (citing Tr. vol. II at 58-60).
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Dr. Khella, to the extent that he suggested that creatinine in a urine specimen would not degrade
at temperatures below 300 degrees Celsius.”19 However, the Vice Commandant concluded, for
purposes of its prima facie case, the Coast Guard only needed to prove the collection and testing
facilities conducted the collection and testing in accordance with the applicable regulations. The
Vice Commandant stated the Coast Guard was not required to prove appellant’s specimen was
not exposed to high heat during transportation and storage of the specimen between July 3 and
July 10, 2012. Instead, the Vice Commandant determined the relevant regulations place the
burden on appellant to establish she produced or could have produced the urine through
physiological means.20 The Vice Commandant concluded one study appellant introduced into
evidence suggested if appellant had produced her specimen through physiological means, even
exposure to high temperatures for 14 days could not have caused it to be reported as dilute or
substituted. The Vice Commandant also affirmed the law judge’s denial of appellant’s requests
for amicus curiae under the Coast Guard’s applicable procedural rules, finding the requests were
untimely.
19

Id. at 8.

20

Id. at 9. The CDOA cites 49 C.F.R. § 40.145(e), which states as follows:
(e) The employee has the burden of proof that there is a legitimate medical
explanation.
(1) To meet this burden in the case of an adulterated specimen, the employee must
demonstrate that the adulterant found by the laboratory entered the specimen
through physiological means.
(2) To meet this burden in the case of a substituted specimen, the employee must
demonstrate that he or she did produce or could have produced urine through
physiological means, meeting the creatinine concentration criterion of less than 2
mg/dL and the specific gravity criteria of less than or equal to 1.0010 or greater
than or equal to 1.0200 (see § 40.93(b)).
(3) The employee must present information meeting this burden at the time of the
verification interview. As the MRO, you have discretion to extend the time available to
the employee for this purpose for up to five days before verifying the specimen, if you
determine that there is a reasonable basis to believe that the employee will be able to
produce relevant evidence supporting a legitimate medical explanation within that time.
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The Vice Commandant further affirmed the law judge’s determination that the complaint
was not deficient on the basis that it did not comply with 49 C.F.R. §§ 40.39(b) and 40.191(b). In
particular, appellant had argued because § 40.39(b) requires confirmatory testing and the
complaint did not allege the results of the testing, it was deficient on its face. Appellant filed a
motion to dismiss the complaint, based on this shortcoming, and the law judge denied the
motion, finding the complaint contained the requisite information and provided appellant with
“adequate notice of the actions giving rise to the alleged offense.”21 The Vice Commandant’s
CDOA affirms the law judge’s dismissal of the contention that the complaint was deficient, on
the basis that the document cited the applicable regulatory requirements, and that the Coast
Guard’s jurisprudence in this regard indicates the chemical test results must “show that
applicable regulations relating to the chain of custody and specimen integrity safeguards were
followed.”22 The Vice Commandant determined appellant received sufficient notice of the
charges that formed the basis of the Coast Guard’s complaint; therefore, the law judge did not err
in finding the complaint was adequate. The Vice Commandant also dismissed the Coast Guard’s
appeal concerning the law judge’s reduction of the sanction.23
D. Appellant’s Appeal to the Board
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CDOA at 11 (citing Order dated Nov. 29, 2012 at 4-5).

22

Id. at 13 (citing Appeal Decision 2555 (LAVALLAIS) (1994)).

23

In this regard, the CDOA states, “[a]pplicable regulations authorize the ALJ to decide on a
sanction and, where the regulations do not require revocation as a sanction, a Commandant’s
Decision on appeal cannot displace the regulations and require the ALJ to order revocation.” Id.
at 14. The CDOA also cites Appeal Decision 2702 (CARROLL) (2013) for the proposition that
the law judge’s reduction in sanction was acceptable, because the record does not indicate the
law judge failed to consider “the proper factors” that are relevant to “a fair and impartial
adjudication of the case on its individual facts and merits.” Id. The Coast Guard did not appeal
the Commandant’s CDOA in this regard.
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On appeal to this Board, appellant reiterates her argument that the law judge improperly
based his decision on an understanding that creatinine concentration in urine is heat stable to 300
degrees, which was an erroneous assumption material to the outcome of the case. In this regard,
appellant contends the law judge abused his discretion in considering Dr. Khella’s testimony to
be credible and probative; appellant cites numerous portions of the record that contain testimony
from Dr. Khella that appellant disproves, through experts and scientific publications she
presented. For example, Dr. Khella stated “absolutely” no correlation between blood and urine
creatinine levels existed and that Lisinopril, which is a diuretic appellant took to control her
blood pressure, could not cause urine creatinine concentration to drop. In furtherance of this
basis for appeal, appellant contends the Vice Commandant erred in not allowing testimony or
opinions, via amicus curiae, of Dr. Roger Bertholf, PhD., who appellant asserts recently
published a study showing the Vice Commandant’s statements concerning an article from the
Journal of Analytic Toxicology introduced into the record were incorrect. Appellant further
asserts Dr. Khella’s errant testimony formed the basis of the Coast Guard’s opinion that
appellant substituted her urine specimen; therefore, the Coast Guard did not fulfill its burden of
proving “that the natural production of urine is human behavior that rises to the level of
misconduct.”24 Appellant states she did not commit an act of misconduct, and cites 46 C.F.R.
§ 5.27, which was the only charge cited in the complaint.
Appellant also asserts the Coast Guard did not comply with discovery obligations
because the agency did not notify her of the existence of at least one recorded telephone
conversation between Dr. Khella and appellant. While Dr. Khella denied making a recording of
the first phone call, in which he recalled he read from a script to inform appellant of her

24

Appeal Br. at 24-25.
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substituted specimen, he acknowledges he recorded a second phone call, and informed appellant
at the commencement of the call that he was recording it. Appellant made a written request for
“telephone recordings” on December 28, 2012, but allegedly did not receive the second
recording, the existence of which Dr. Khella confirmed at the hearing.25 Appellant asserts she
was unaware of the existence of the recording until Dr. Khella responded to questions about it at
the hearing. The law judge dismissed the contention as moot, apparently based on the Coast
Guard’s contention that Dr. Khella did not make a recording of the first phone call, and the
agency did not believe a recording of the second phone call was subject to discovery because it
lacked relevance.26 The Vice Commandant affirmed the law judge’s determination in this regard.
2. Decision
In reviewing Coast Guard actions against a mariner’s license, document, or other
credential, we determine whether substantial evidence supports the action.27 The Commandant’s
decision on appeal should only reverse the law judge’s decision if the law judge’s findings are
arbitrary and capricious.28 In addition, we are aware that Commandants’ decisions on appeal
should defer to Coast Guard law judges’ credibility determinations.29 In this case, because we
believe the record indicates a number of issues that call into question the veracity of the test
results and adherence to discovery and testing obligations, we remand the case to the Coast
25

Tr. (vol. I) at 241.

26

Tr. (vol. II) at 59-60.

27

See generally Commandant v. Moore, NTSB Order No. EM-201 at 7 (2005); see also Appeal
Decision 2685 (MATT) (stating, “[o]n appeal, a party may challenge whether each finding of fact
rests on substantial evidence, whether each conclusion of law accords with applicable law,
precedent, and public policy, and whether the ALJ committed any abuses of discretion” and
citing 46 C.F.R. § 5.701 and 33 C.F.R. § 20.1001).
28
29

Commandant v. Harris, NTSB Order No. EM-182 (1996).

Commandant v. Moore, NTSB Order No. EM-201 at 8-9 (2005); Commandant v. Purser, 5
NTSB 2597, 2598 (1986).
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Guard for findings specific to the issues outlined herein.
A. Creatinine Concentration and Specific Gravity Measurements
Each of the medical experts who testified at the hearing, as well as Mr. Lebard, agreed it
is physiologically impossible for a human to produce a urine specimen measuring 1.3 mg/dL
creatinine concentration in conjunction with 1.0223 specific gravity.30 Dr. Logan noted
appellant’s specimen had a specific gravity measurement that was only slightly out-of-range and
testified the measurement could possibly be the result of something that was done to the urine to
cause it to appear more concentrated than diluted, such as boiling it.31 The experts consistently
agreed low creatinine concentration combined with low specific gravity was a certain indication
of dilution. The converse relationship, in which a creatinine concentration is low, but a specific
gravity measurement is high, is extremely rare and caused the experts to remain perplexed.
Appellant notes the urine specimen, while collected on July 2, 2012 in the United Arab
Emirates, must have been subjected to hot temperatures prior to arriving in New Jersey on
July 10, 2012. The Coast Guard does not challenge this point. Appellant does not dispute the
accuracy of the evidence showing the chain of custody of the urine sample was in compliance
with the applicable regulations. The record establishes the sample could have been exposed to
elevated temperatures. The temperature on July 2, 2012 in the United Arab Emirates was
approximately 111 degrees Fahrenheit. In this regard, the Vice Commandant confirmed the
evidence established appellant’s urine specimen “was collected when the outside temperature

30

Tr. (vol. I) at 175, 179 (testimony of Mr. Lebard); Tr. (vol. I) at 224, 231 (testimony of Dr.
Khella); Tr. (vol. II) at 73 (testimony of Dr. Syfert); Tr. (vol. II) at 125-26 (testimony of Dr.
Logan, who opined only a pre-mixed specimen made by someone who has access to laboratory
equipment could possibly produce a urine specimen with the measurements of appellant’s).
31

Tr. (vol. II) at 126.
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was extremely hot.”32 Certain aspects of appellant’s urine test results indicate it must have been
subjected to heat: the pH level of the urine was 8.8, and the creatinine initially measured 1.4
mg/dL on July 11, 2012, but measured 1.3 mg/dL the following day. This decline within just one
day, combined with a pH level that is so high it is almost out-of-range,33 strongly indicates the
urine was exposed to heat.
The Coast Guard also cannot dispute appellant’s normal laboratory results show the
creatinine concentration of her urine tends to measure low. The evidence shows this is likely the
result of genetics, the diuretic effect of a prescription drug she consumed to lower her blood
pressure, and the fact she is female. Appellant’s traditionally low creatinine concentration, in
light of the supposition her urine was exposed to heat, counseled in favor of a repeated test upon
the MRO’s receipt of the test results. The record establishes average urine creatinine
concentrations are lower among women, and decrease with age, beginning at about age 20.
Appellant was 43 years old at the time of the collection.34 In addition, scientific publications
show one’s race also influences creatinine concentration.35 Very low results, while uncommon,
are possible. We instruct the Coast Guard to consider such information on remand.
B. Testing Regulations
For toxicology testing of urine, the Coast Guard utilizes the DOT drug testing
regulations, set forth at 49 C.F.R. part 40. The plain language of the regulations, combined with
32

D&O at 7.

33

Tr. (vol. I) at 143, 153, 157, 159, 171, 175; Tr. (vol. II) at 73; Exh. CG-19 at 24.

34

Exh. R-1 at 3 (showing appellant’s date of birth).

35

Exh. CG-31 at 4 , Table 3 (study published by National Institute of Health, showing
differences in creatinine concentrations based on gender and race; Table 3 of the study states 4.9
percent of “Non-Hispanic black” female participants age 40-49 had a urine creatinine
concentration of less than 30 mg/dL, while an even higher percentage of “Non-Hispanic white”
and “Mexican American” female participants in the same age group had a creatinine
concentration of less than 30 mg/dL).
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the regulatory history underlying the regulations, indicate appellant’s urine should have
undergone additional testing, whether by allowing appellant to provide a new specimen or
notifying her that she could have requested split sample testing.
In the case sub judice, the Coast Guard alleges appellant substituted her specimen, rather
than diluted it. However, neither the DOT drug testing regulations, nor the regulatory history
underlying them, address a possible non-corroborating relationship between creatinine
concentration and specific gravity. The data and rationale upon which DOT relied does not
discuss the possibility that creatinine concentration could be reduced, and specific gravity could
increase, as the result of exposure to heat. The Coast Guard does not deny appellant’s specimen
was likely exposed to hot temperatures over a period of eight days before arriving in the United
States for testing. We direct the Coast Guard to address whether the DOT drug testing
regulations—specifically, 49 C.F.R. § 40.93(b)—were intended to capture the non-corroborating
relationship between creatinine concentration and specific gravity. Such an issue is critical to the
resolution of the issues on appeal in this case.
In addition, in promulgating the drug testing regulations, the regulatory history
clearly shows the agency relied upon two specific measures to ensure validity of testing: split
specimen tests and MRO review and verification. The Final Rule enacting the testing regulations
states, “to ensure fairness and to provide safeguards parallel to those available in cases of
positive drug tests, the Department will add split specimen testing and MRO review to its
procedures in these cases.”36 DOT clarified it perceived no statute to compel it to include split
specimen testing and MRO review when questions of validity of the specimen arose. However, it
stated, “situations in which an adulterant is naturally found or a substitution naturally occurs are

36

65 Fed. Reg. 79462, 79480 (Dec. 19, 2000).
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likely to be extremely rare… our policy to allow medical review and use of the split specimen
will provide employees with an additional level of protection and an added degree of fairness.”37
The Final Rule goes on to state the proper procedure in such rare cases would consist of the
MRO informing the employee that he or she may obtain additional evaluation from another
physician, acceptable to the MRO, who has expertise concerning any potential medical
explanation for the test results.38 The fact the DOT recognized a rare case may exist in which
substitution naturally occurs, combined with the reliance on the MRO in such circumstances,
emphasizes the importance of the MRO’s role in reviewing and explaining the test results and
follow-up procedures to employees.
In the case at hand, MRO Khella testified he read from a script when informing appellant
of her substituted test result. The script includes notification that the employee may have the split
specimen tested, and may opt to have follow-up testing completed. Appellant testified Dr. Khella
never informed her of either of these options. She recalled he only recommended she enroll in a
drug abuse rehabilitation program. She stated if Dr. Khella had offered a re-test, she would have
chosen to do so. A review of the script shows the main purpose of the interview is to discern
whether a legitimate medical explanation existed for the substituted test result. Only at the
conclusion of the interview does the script contain the sentence, “[f]inally, you'll have the right,
up to 72 hours, to request to have the original sample retested at another laboratory.”39
Dr. Khella testified when he inquired of appellant with regard to whether a legitimate medical
explanation existed to explain the test results, she stated she takes blood pressure medication.
Dr. Khella concluded blood pressure medication could not affect creatinine concentration, noted
37

Id.

38

Id. at 79481.

39

Tr. (vol. I) at 223; Exh. CG-15.
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the specimen as substituted on the appropriate form, and sent the package with his MRO report
to the appropriate authorities.
As the Vice Commandant’s CDOA explains, the evidence at the hearing establishes the
erroneous nature of Dr. Khella’s opinion that heat, consumption of a prescription drug, or other
factors could not affect creatinine concentration. In addition, Dr. Khella did not inform appellant
she could obtain “additional evaluation from another physician, acceptable to the MRO,” as the
DOT drug testing Final Rule contemplates.40 These shortcomings, in addition to the fact the
specimen was subjected to hot temperatures prior to testing, call into question the reliability of
Dr. Khella’s determination that appellant had substituted her specimen. Because we believe
Dr. Khella’s testimony appears to be the primary evidence contradicting appellant’s case in
rebuttal, we further direct the Coast Guard to address the inconsistency in finding Dr. Khella’s
testimony not credible, but then finding no error with discovery in the case, and no problem with
its resolution of the case overall.
In rare cases such as the one at issue here, we note the accuracy of test results is
paramount to our analysis. Without further clarification concerning the effects of heat,
adulterants, or other environmental factors on creatinine and specific gravity, we believe the
record is insufficient to establish the accuracy of the test results.
Due to the number of questions arising from the facts of this case, we must receive
additional evidence and clarification to resolve the aforementioned issues. The Coast Guard
maintains the burden of establishing appellant engaged in misconduct as described at 46 C.F.R.
§ 5.27 by “attempting to defraud the testing process by submitting a substituted sample.”41
2. Conclusion
40

65 Fed. Reg. 79462, 79481 (Dec. 19, 2000).
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Compl. at ¶ 9.

19
In conclusion, we emphasize the narrow nature of our holding in this case. Our holding
here does not call into question DOT drug testing regulations, nor does it function to upend or
overturn, in any manner, drug tests that have occurred and will continue to occur in accordance
with the regulations. The unique facts of this case are the only source of our rationale for
determining, in this exceptional circumstance, that remanding this case for further analysis is
appropriate. Moreover, we do not opine on the acceptance of additional evidence via the amicus
curiae procedure, as our remand of the case renders this issue moot.
ACCORDINGLY, IT IS ORDERED THAT:
This case is remanded to the Coast Guard for further proceedings consistent with this
Opinion and Order.

HART, Chairman, DINH-ZARR, Vice Chairman and SUMWALT, Member of the Board,
concurred in the above opinion and order. WEENER, Member of the Board, concurred, in part,
and dissented, in part, and submitted the following statement.
Member Earl F. Weener, Concurring, in Part, and Dissenting, in Part:
I do not concur with our direction to the Coast Guard to “address whether the DOT drug testing
regulations—specifically, 49 C.F.R §40.93(b)—were intended to capture the non-corroborating
relationship between creatinine concentration and specific gravity.” The intent of the DOT
notwithstanding, the language of the regulation is clear. The regulation is written so that when a
sample has an extremely low creatinine level and a higher than normal specific gravity it is to be
considered substituted. Not only is an exploration of the DOT’s subjective intent not necessary
to the resolution of this case, it borders on the nonsensical. The parameters of the rules are set to
establish when a substance, purported by a test taker to be his or her urine, is not, in fact, human
urine at all. To expect something that is not human urine to have test results consistent with
human urine is illogical.
I also do not concur with our instruction to the Coast Guard directing it to consider specific
information contained in the National Institute of Health study. The study is minimally relevant
at best because no participant appears to have had creatinine levels consistent with those in the
sample in this case. The study did generally find that the female participants tended to have
lower creatinine levels relative to male participants, the “Non-Hispanic black” 40-49 year old
female participants had higher creatinine levels relative to the “Non-Hispanic white” and
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“Mexican American” participants in the same age group, and the older participants had lower
relative creatinine levels than the younger participants. We point out that fewer than 5% of the
“Non-Hispanic black” participants aged 40-49 had a creatinine concentration of less than
30/mg/dL. It is unclear how any of this is relevant to the Appellant’s sample or what this
direction to the Coast Guard intends to accomplish. The Appellant provides the best direct
evidence of her normal creatinine levels in the form of an additional sample.
In review of this case, it is necessary to consider our proper role in the context of the issues
brought forward on appeal. The law judge determined that the Coast Guard met its burden by
establishing through substantial evidence a prima facie showing that the urine sample in question
was substituted. Our role is to examine whether or not the judge’s findings were arbitrary or
capricious. The law judge determined that the Appellant did not sufficiently prove a defense
regarding the sample results. Our role is to determine whether or not the law judge was arbitrary
or capricious in so doing. The Coast Guard must prove the test results show that the Appellant
sample meets the definition of a substituted sample and, therefore, is not comprised entirely of
human urine. Having met this burden, the Coast Guard is not required by the regulation to
continue with further testing, to determine what the sample actually is, or to prove what specific
adulterant may have been added. Based on the review of the record, neither party disputes the
numerical values of the test results. While the Appellant’s witnesses offer opinions, based on
their medical experience, relating to refrigeration of samples and subsequent confirmatory
testing, the record seems clear that, in so far as the initial testing procedure, the Coast Guard met
all applicable standards.
Once the Coast Guard meets its burden of proof, it has established that the sample is substituted,
or in other words, not human urine. Then, in accordance with 49 CFR Part 40 §40.145, the
burden of proving an asserted “legitimate medical defense” falls to the Appellant. While a test
subject may assert any number of possible or potential explanations for the test results, this alone
does not satisfy the requirement. The language of the regulation requires that “the employee
must demonstrate that the adulterant found by the laboratory entered the specimen through
physiological means.” 49 CFR Part 40 §40.145 further requires that to succeed the Appellant
must “demonstrate that he or she did produce or could have produced urine through
physiological means, meeting the creatinine concentration criterion of less than 2 mg/dL and the
specific gravity of less than or equal to 1.0010 or greater than or equal to 1.0200.” While the law
judge adequately explained why he was unconvinced by the Appellant’s argument and evidence,
he failed to specifically indicate whether the Appellant did or did not establish by a
preponderance of the evidence that, based on medical issues including medication and
underlying medical or physiological condition, she did or could have produced urine otherwise
indicative of a substituted sample. To make this determination, the law judge should consider
whether any witness provided examples of medical conditions shown to have produced samples
consistent with the language of the regulation. The Coast Guard should also consider what
qualifies as “physiological means.”
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I do not concur that the evidence “strongly indicates that the urine was exposed to heat”
sufficient to produce the creatinine level or specific gravity of the sample. The Appellant’s
experts, however, do raise issues regarding the potential impact of heat on the sample. Neither
side disputes the fact that on at least one day of the time the sample was in transit to the testing
facility the outdoor temperature reached well over 100° Fahrenheit. It is not clear for how much,
if any, of the sample’s transit it might have been exposed to heat or might have been kept in
climate controlled conditions. It is also, not clear from the record what exact effect heat might
have had on the sample’s creatinine level or specific gravity. All expert witnesses weighed in on
this issue. The law judge agreed with Coast Guard’s witness, or at least, was not convinced by
the Appellant’s experts. The law judge determined that there was not sufficient evidence to
establish that the heat to which the sample was, or may have been exposed, did affect the sample.
We note a discrepancy in the questioning of Dr. Khella’s statement regarding the temperature at
which creatinine degrades. In a discussion of the relative credibility of the witnesses, the Coast
Guard should be instructed to specify reasons for overall credibility determinations. What, for
instance, makes a doctor whose career is specific to forensic urine testing more or less credible
than a medical doctor with a similar education but a focus on the practice of emergency
medicine? The Coast Guard should also be instructed to explain whether the Appellant’s
evidence, on its own, failed to establish that heat did, in fact, affect the samples to the extent that
the extremely low creatinine level is explained.

