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OPINION AND ORDER 
 

 
1.  Background 

 Appellant seeks review of the Vice Commandant’s1 decision on appeal (CDOA) 2698, 

dated April 25, 2012, which affirmed a decision and order (D&O) issued by Coast Guard 

Administrative Law Judge (ALJ) Michael J. Devine on January 4, 2011, following an evidentiary 

                                                 
1 The Commandant has delegated to the Vice Commandant the authority to take final action in 
suspension and revocation proceedings.  33 C.F.R. § 1.01-40. 
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hearing held on September 23, 2010.2  By that decision, the law judge denied appellant’s appeal 

of the Coast Guard’s March 23, 2010 complaint, which alleged appellant was “physically 

incompetent” and unfit to perform the duties associated with his mariner credentials under 46 

C.F.R.§ 5.31.3  The law judge found appellant was not “medically competent” to hold his 

Merchant Mariner’s License, which permitted him to serve as Master, but was permitted to 

continue to hold his Merchant Mariner’s Document.  The Vice Commandant affirmed the law 

judge’s order in its entirety.4  We deny appellant’s appeal.5   

 A.  Facts 

The majority of the facts of this case are undisputed.  Since 1973, appellant has been 

employed at the Woods Hole Steamship Authority, where he served as the senior captain aboard 

the M/V NANTUCKET, a motor vessel providing passenger ferry services in the Nantucket 

Sound.  In March 1995, appellant suffered a ventricular tachycardia event, which indicated 

appellant’s heart was weak.  The record indicates ventricular tachycardia occurs when one of the 

ventricles of the heart beats on its own, instead of the normal process in which electrical pulses 

                                                 
2 Copies of the decisions of the Vice Commandant and law judge are attached. 

3 Section 5.31, entitled “[i]ncompetence,” states as follows: “[i]ncompetence is the inability on 
the part of a person to perform required duties, whether due to professional deficiencies, physical 
disability, mental incapacity, or any combination thereof.”  The complaint also cites 46 U.S.C. 
§ 7703(4) as statutory authority for revoking appellant’s Merchant Mariner Document and 
License.  Section 7703(4) provides: “[a] license, certificate of registry, or merchant mariner's 
document issued by the Secretary may be suspended or revoked if the holder … (4) has 
committed an act of incompetence relating to the operation of a vessel.” 

4 Both the Coast Guard and appellant appealed the law judge’s decision.  The Coast Guard 
argued the law judge abused his discretion in not ordering revocation of appellant’s Merchant 
Mariner Document at the same time it revoked his Merchant Mariner License.  The Vice 
Commandant did not grant the Coast Guard’s appeal in this regard.  The Coast Guard does not 
appeal the Vice Commandant’s conclusion concerning appellant’s merchant mariner license. 

5 Appellant requested oral argument under 49 C.F.R. § 825.25(a).  We find the parties have fully 
briefed the issues in this case and oral argument on these issues is not necessary. 
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travel from the upper chamber of the heart to the lower chamber.6  Shortly thereafter, appellant 

elected to receive an implantable cardioverter-defibrillator (ICD), a device designed to detect 

cardiac arrhythmia and correct it by delivering a jolt of electricity.  D&O at 9.  The Coast Guard 

typically considers applicants who have been diagnosed with ventricular tachycardia ineligible to 

hold a merchant mariner’s license.  In 1998, 2002, and 2007, however, appellant requested a 

waiver to allow him to hold his Master’s License with a First Class Pilot endorsement, which the 

Coast Guard granted.  In 2008, appellant submitted Coast Guard Form 719K, Report of Physical 

Examination, and underwent an annual physical, to receive a waiver again.  The Coast Guard 

reviewed appellant’s Form 719K, which contained the same information concerning his heart 

condition as on his previous 719Ks.  On April 2, 2009, however, the Coast Guard’s National 

Maritime Center (NMC) sent appellant a letter stating, “no waivers for ICD devices are currently 

being recommended for approval,” due to risks of incapacitation.7  The letter also stated, “[i]f a 

lethal rhythm develops, and the device fires, there is a risk of temporary incapacitation due to the 

sudden shock to the heart.  Additionally, if the device fires, and fails to treat the rhythm, 

incapacitation or death may result.”8   

Appellant requested reconsideration of the Coast Guard’s denial of waiver.  The Coast 

Guard denied reconsideration in June 2009.  Appellant then appealed to the Director of 

Prevention Policy, who upheld the NMC’s decision.  Appellant appealed this decision, and the 

case proceeded to hearing before the law judge.   

                                                 
6 Tr. 73. 
7 Exh. CG-3.   

8 Id.    
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At the hearing, the Coast Guard called Dr. Matthew Hall to testify.  Dr. Hall, who is 

Board certified in occupational medicine, served as the Chief Medical Officer for the Coast 

Guard’s 13th District, and, until July 2010, served as the Chief of the Medical Evaluation 

Division at the NMC.  Dr. Hall explained, after the fatal ANDREW J. BARBERI accident, in 

which 11 people died and over 70 people sustained injuries, the NTSB made safety 

recommendations to the Coast Guard to review its medical evaluation processes to ensure 

consistency.  As a result, the Coast Guard consolidated within the NMC all medical evaluation 

duties that 17 regional evaluation centers held.  Specifically, Dr. Hall stated: 

There were no trained medical staff people at the regional exam centers [REC] so 
that decisions about whether somebody was fit for duty was based upon regional 
exam centers’ own judgments or vague medical guidelines that were in place at 
the time, or just patient advocacy statements provided by mariner physicians.  As 
a result some REC’s would approve physicals or waivers that other REC’s might 
not.  As you can imagine, it was a very inconsistent outcome, and the end result is 
that some [m]ariners were found fit who probably should not have been.9  
 
In addition to consolidating the regional centers’ medical review functions in the NMC, 

the Coast Guard also issued guidelines for evaluation of merchant mariners, via Navigation and 

Vessel Inspection Circular (NVIC) 04-08.10  NVIC 04-08 includes an attached list entitled, 

“Medical Conditions Subject to Further Review,” which contains several conditions the Coast 

Guard considers to render an applicant ineligible for a license, including “[a]nti-tachycardia 

devices or implantable defibrillators.”11  In developing NVIC 04-08, Dr. Hall testified the Coast 

Guard engaged in a comprehensive review of other transportation agencies’ medical standards, 

                                                 
9 Tr. 49. 

10 NVIC No. 04-08, “Medical and Physical Evaluation Guidelines for Merchant Mariner 
Credentials,” available at http://www.uscg.mil/nmc/policy_letters/ 
nvic/pdfs/NVIC_4_08_with_enclosures.pdf (Sept. 15, 2008). 

11 Exh. CG-2 at 7 (stating implanted ICDs are “[g]enerally not waiverable. Contact NMC for 
guidance”). 
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and set forth standards in NVIC 04-08 consistent with those standards.  Dr. Hall stated, with 

regard to each condition listed in NVIC 04-08, “[s]udden incapacitation was a concern for every 

single condition.”12   

On reconsideration, Dr. Hall reviewed appellant’s entire medical file.  Dr. Hall stated the 

records indicated appellant continued to experience “ventricular arrhythmias.”  He defined 

ventricular arrhythmia as an irregular heartbeat, related to the ventricle, which is “the bottom 

portion of the heart.”13  The records also indicated appellant had an ejection fraction below 

40 percent.14  Dr. Hall explained an ejection fraction is a measurement of the amount of blood 

that proceeds through the heart.  Tr. 77.  The Coast Guard considers an ejection fraction below 

40 percent to be disqualifying.  Tr. 87.  Dr. Hall noted, “when you have an ejection fraction 

[below 40 percent], the heart muscle is thick, and it can develop these bad ventricular 

arrhythmias also resulting in incapacitation or even death.”  Tr. 89-90.  On cross-examination, 

Dr. Hall stated other agencies—in particular, the Federal Motor Carrier Safety Administration 

(FMCSA)—utilize 40 percent as the cut-off measurement for safety-sensitive employees’ 

ejection fraction, even though he was unaware of any medical literature that supported 40 

percent as the cut-off.  Tr. 117.  Dr. Hall explained appellant was at risk of sudden cardiac death 

because he had “ischemic cardiomyopathy.”15  Dr. Hall also stated appellant’s records indicate 

he had an episode of ventricular tachycardia (to which the record also refers as a “heart attack”), 

                                                 
12 Tr. 53. 

13  Tr. 57, 72. 

14 Tr. 72. 87-88.   

15 Dr. Hall described this condition as follows: “a cardiomyopathy is a weakening of the heart 
muscles, and the ischemic part of that terminology means that that cardiomyopathy was caused 
by a lack of blood flow to the heart muscle.”  Tr. 59. 
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which most likely resulted from an artery spasm.16  Furthermore, Dr. Hall expressed concern that 

appellant was prescribed Tikosyn, a medication that could cause ventricular arrhythmia as a side 

effect.   

With regard to appellant’s ICD, Dr. Hall stated an ICD is designed to detect abnormal 

rhythms of the heart, and then provide an electrical shock to correct the rhythms.  Dr. Hall 

testified the ICD does not function as treatment for any other condition, such as appellant’s 

ischemic cardiomyopathy.  Dr. Hall stated appellant’s ICD delivers a shock to the heart to 

regulate abnormal rhythm, and the shock “can cause an incapacitating event in and of itself.”17  

Dr. Hall further stated that, if the ICD “fails to fire,” then the “heart rate could result in 

incapacitation or even death.  So the device may not even work.”18  Dr. Hall also surmised ICDs 

“are subject to electrical and magnetic interference by shipboard electrical devices.”19  Dr. Hall 

testified the ICD alone presented several concerns, but, when reviewing a Form 719K that 

indicates an applicant has an ICD, the Coast Guard is primarily concerned with the underlying 

condition that requires implantation of an ICD.  Dr. Hall stated a patient with an ICD has an 

impending risk of cardiac death.   

Dr. Hall concluded his testimony by opining appellant was not fit to serve on a vessel, 

and stating whether appellant can perform daily functions was a different consideration from the 

risk he presented to maritime and public safety.  Dr. Hall based his determination that appellant 

                                                 
16 Tr. 78-79.  In addition, although not mentioned in the law judge’s findings of fact, the CDOA 
states appellant suffered additional episodes of ventricular tachycardia in 1995 and in 2000.  
CDOA at 2 n.1. 

17 Tr. 62. 

18 Id. 

19 Id. 
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was not fit for duty on finding appellant presented an unacceptable risk to maritime and public 

safety.   

In response to the Coast Guard’s case, appellant provided the testimony of colleagues and 

the Director of Human Resources for the Woods Hole Steamship Authority, all of whom testified 

appellant had an excellent performance record and was able to complete all his duties.  Appellant 

also testified on his own behalf, and verified he had never been incapacitated, despite the risks 

his heart condition and ICD present.  Appellant contended he could perform all the necessary 

functions his job required, and always exceeds the safety requirements when leaving or arriving 

in port, because he ensured at least three people were on the bridge during those times.  He stated 

he also ensures four people are on the bridge when fog or heavy traffic presented additional 

risks.  Appellant testified his colleagues knew of his condition, and would be able to ensure the 

safety of the vessel if he were to lose capacity to operate the vessel.   

Appellant stated, prior to 2009, no one had ever indicated he was incompetent.  Appellant 

opined he had the same abilities at the time of the hearing as when he obtained waivers for his 

condition in 1998, 2002, and 2007.  Appellant also testified his ICD had never affected the 

performance of any equipment on the vessel’s bridge.  Despite his unblemished history, 

appellant stated he would accept a restrictive endorsement on his license, due to his condition.    

B.  The Law Judge’s D&O 

The law judge’s D&O included a detailed summary of the evidence and affirmed the 

Coast Guard’s complaint, with the exception that the law judge permitted appellant to continue 

to hold his Merchant Mariner Document.20  The law judge cited the Coast Guard’s requirement 

                                                 
20 As we stated in Commandant v. Shine, NTSB Order No. EM-209 (2011), the Coast Guard’s 
authorizing statute states, “[a] license, certificate of registry, or merchant mariner’s document 
issued by the Secretary may be suspended or revoked if the holder … (4) has committed an act of 
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that every mariner who holds a license or endorsement allowing operation of a vessel of 1,600 

gross tons or more must undergo a “thorough physical examination each year.”21  The law judge 

determined appellant had committed an act of incompetence when he served as Master aboard 

the M/V NANTUCKET on May 18 and 31, 2009, even though the Coast Guard had sent 

appellant a certified letter, dated April 2, 2009, stating appellant was not medically fit for 

mariner duties.   

The law judge summarized appellant’s diagnosis of ventricular tachycardia, and stated it 

can occur at any time independent of exertion and presents a risk of sudden cardiac death and 

incapacitation.  The law judge stated the evidence established appellant had suffered episodes of 

ventricular tachycardia in 1995 and again in November 2000.  The law judge also summarized 

the evidence establishing appellant’s history of ischemic cardiomyopathy, his reduced ejection 

fraction, and risk of ventricular arrhythmias.  In addition, the law judge cited testimony at the 

hearing concerning the risks an ICD presented.  The law judge determined, “[b]ased on the 

underlying heart condition documented in [appellant’s] medical record, including the 2008 Form 

719K there is sufficient information to support the Coast Guard’s finding that appellant was not 

fit for duty.”  D&O at 9.  The law judge stated appellant’s ICD, as well as his underlying cardiac 

condition, “render him physically incompetent and unfit for merchant mariner duties associated 

with his Coast Guard-issued Merchant Mariner’s License.”  D&O at 24.  The law judge based 

the majority of his determinations on Dr. Hall’s testimony, which he found was probative. 

                                                 
(..continued) 
incompetence relating to the operation of a vessel.”  46 U.S.C. § 7703(4).  The Coast Guard’s 
regulations consider both merchant mariner documents and mariner licenses to be “credentials” 
subject to enforcement action.  46 C.F.R. § 10.107.  A document typically exhibits a seaman’s 
general authority to work on board a vessel, while a license exhibits a mariner’s specific 
authority to participate in operation of a vessel.   

21 46 C.F.R. § 11.709(b).  
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C.  The Commandant’s Decision on Appeal 

In accordance with Coast Guard procedures, appellant appealed the law judge’s D&O.  

The Vice Commandant affirmed the law judge’s decision in the CDOA, and specifically rejected 

the issues appellant raised on appeal.  First, appellant argued the law judge inappropriately 

credited Dr. Hall’s testimony, because Dr. Hall relied on an irrelevant journal article in 

determining appellant was incompetent.  The CDOA states Dr. Hall used several journal articles 

in determining appellant was incompetent, including one panel’s recommendations to the 

FMCSA concerning cardiovascular disease and commercial motor vehicle safety.  The Vice 

Commandant concluded Dr. Hall’s use of an expert panel’s recommendations to the FMCSA, 

which stated commercial motor vehicle operators must not have an ejection fraction below 40 

percent, was neither improper nor prejudicial, as Dr. Hall did not exclusively base his expert 

opinion on the FMCSA information.22   

In addition, the Vice Commandant found appellant neglected to provide any evidence to 

show the law judge’s conclusions were not supported by substantial evidence.  The Vice 

Commandant noted appellant did not provide any evidence or arguments challenging the merit of 

Dr. Hall’s statements or conclusions, but instead focused on the fact that Dr. Hall was not a 

cardiologist. 

The CDOA also includes an analysis of two Coast Guard decisions concerning 

incompetence.  In Appeal Decision 2547 (PICCIOLO), the appellant, who suffered from 

diabetes, argued he had satisfactory control over his condition, and thereby was not incompetent.  

The Commandant remanded the case to the law judge, with instructions to determine whether the 

appellant’s monitoring of his condition would interfere with the performance of his duties, and 
                                                 
22 CDOA at 11; Exh. CG-12 (Expert Panel Recommendations: Cardiovascular Disease and 
Commercial Motor Vehicle Driver Safety, Apr. 10, 2007). 
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would suffice to ensure he was not a risk to safety.  The Vice Commandant’s decision in this 

case states Picciolo “supports the proposition that a mariner’s medical competence must be 

determined … by reference to competent medical testimony concerning the individual’s 

condition and necessary treatment, and the risks they present.”23   

The CDOA also summarized Appeal Decision 2664 (SHEA), in which the appellant 

suffered from a mental disorder that put him at risk for a future “mental breakdown.”24  The Vice 

Commandant, in the case sub judice, states Shea indicates “medical incompetence is not 

restricted to a determination based on apparent fitness for duty at the present moment.”25  

Instead, the Vice Commandant states an analysis of the risk an appellant presents to maritime 

safety is a component of the incompetence analysis.  In Shea, the law judge reversed a 

physician’s finding that the appellant was fit for duty, as the appellant’s physician could not state 

with reasonable certainty the appellant “would remain asymptomatic even if he continued taking 

his medication,” and “the prescription drug [the appellant] was taking had the potential to impair 

his judgment and motor skills.”26   

In his appeal of the law judge’s decision in the case at issue, appellant argued the law 

judge’s reliance on Shea was misplaced, because considering the potential for risks to safety that 

a condition presents is reserved for cases involving severe psychiatric disorders.  The Vice 

Commandant resolved this issue by agreeing fitness for duty determinations should not be based 

upon uninformed speculation, but, in this case, the law judge carefully considered the evidence 

                                                 
23 CDOA at 14. 

24 Id. 

25 CDOA at 15. 

26 Shea at 10 (emphasis added).  
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and determined the Coast Guard had proven appellant to be incompetent, based on the risk of 

sudden incapacitation.  The Vice Commandant’s decision on appeal expressly states the risk 

appellant could become suddenly incapacitated in the future is “too great to ignore,” and, “any 

other holding would be inconsistent with the safety and security of the maritime environment.”27 

The Vice Commandant’s decision also addressed appellant’s argument that the 

“Rehabilitation Act of 1974”28 required an individualized review of appellant’s request for a 

waiver.  The Vice Commandant asserted the existence of evidence showing appellant is 

incompetent disposes of the case.  Therefore, she found the issue of whether appellant should 

have received an individualized review of his request for a waiver was moot.  In particular, she 

stated, “[a]lthough the ALJ discussed the waiver in his D&O, there is ample independent basis in 

the evidence before him for his finding that [appellant] is medically incompetent.”29  

The CDOA concluded with a denial of the Coast Guard’s appeal concerning the law 

judge’s finding that appellant was still eligible to hold his Merchant Mariner Document.  The 

Coast Guard did not appeal this denial to us. 

D.  Appellant’s Appeal to the Board 

On appeal to this Board, appellant reiterates primarily the same arguments he made to the 

Commandant.  Appellant contends the law judge erred in determining appellant was “medically 

incompetent,” because no regulation or statute provides a cause of action for “medical 

incompetence.”  As a result, appellant argues the Coast Guard did not meet its burden of proof 

concerning the incompetence charge, because the Coast Guard has not shown appellant is 

                                                 
27 CDOA at 16. 

28 Rehabilitation Act of 1973, Pub. L. 93-112; 87 Stat. 394, as amended by the Rehabilitation Act 
Amendments of 1974, Pub. L. 93-516; 88 Stat. 1617 (codified at 29 U.S.C. § 701 et seq.). 

29 CDOA at 17. 
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presently unable to perform his required duties due to a physical disability.  Appellant also 

argues no precedent supports a finding of incompetence when the finding is based on 

“speculative evidence of future risk.”30   

Appellant claims the Vice Commandant’s decision was based on assessment of the risk to 

maritime safety, rather than the language of 46 U.S.C. § 7703(4) and 46 C.F.R. § 5.31.  In 

particular, appellant states the plain language of both the statute and the regulation concerning 

incompetence includes neither the phrase “fitness for duty” nor “medical incompetence,” both of 

which the law judge and Vice Commandant included in their decisions.  Appellant argues the 

Coast Guard may not “invent or construct new causes of action” when the Vice Commandant 

determines, as she did in the case at hand, “the risk is too great to ignore.”31   

2.  Decision 

In reviewing Coast Guard actions against a mariner’s license, document, or other 

credential, we determine whether substantial evidence supports the action.32  The Commandant’s 

decision on appeal should only reverse the law judge’s decision if the law judge’s findings are 

arbitrary and capricious.33   In addition, Commandants’ decisions on appeal should defer to Coast 

                                                 
30 Appeal Br. at 2. 

31 Id. at 9. 

32 See generally Commandant v. Moore, NTSB Order No. EM-201 at 7 (2005); see also Appeal 
Decision 2685 (MATT) (stating, “[o]n appeal, a party may challenge whether each finding of fact 
rests on substantial evidence, whether each conclusion of law accords with applicable law, 
precedent, and public policy, and whether the ALJ committed any abuses of discretion” and 
citing 46 C.F.R. § 5.701 and 33 C.F.R. § 20.1001). 

33 Commandant v. Harris, NTSB Order No. EM-182 (1996). 
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Guard law judges’ credibility determinations.34  

 A.  Interpretation of 46 C.F.R. § 5.31 

Appellant has not shown the law judge’s decision was arbitrary and capricious.  The 

record indicates substantial evidence supports the law judge’s and the Commandant’s 

conclusions, and appellant does not refute the evidence, but instead argues the law judge and the 

Commandant misinterpreted 46 C.F.R. § 5.31.  In this case, the law judge defined the term 

“incompetence” as a condition that could be based on a medical diagnosis.  We find the law 

judge’s decision was not erroneous, as it is consistent with previous Coast Guard decisions on 

appeal concerning incompetence, discussed further below.    

First, the plain language of 46 C.F.R. § 5.31 defines the term “incompetence” as “the 

inability … to perform required duties, whether due to professional deficiencies, physical 

disability, mental incapacity, or any combination thereof.”  Appellant takes issue with the fact 

that the law judge and the Vice Commandant both referred to appellant’s condition as one that 

rendered him “unfit for duty” and “medically incompetent.”  We do not find the use of such 

terminology contrary to the language of the regulation.  Instead, it functions as the Coast Guard’s 

interpretation of § 5.31, to which we defer.35   

1.  Appeal Decision 2547 (PICCIOLO) 

The Coast Guard contends appellant is unable to perform his required duties due to his 

physical condition, which includes having an ICD implanted.  This interpretation of § 5.31 is not 

                                                 
34 Commandant v. Moore, NTSB Order No. EM-201 at 8-9 (2005); Commandant v. Purser, 5 
NTSB 2597, 2598 (1986). 

35 See Commandant v. Nitkin, NTSB Order No. EM-194 at 1 n.1 (2002) (order denying 
reconsideration) (indicating our statutory authority to review Coast Guard decisions “embodies 
the principles of deference that the courts employ in their review of agency decision making,” 
but stating the issue of deference does not arise where the Coast Guard “essentially promotes a 
judgment that the rule should apply notwithstanding its literal terms”). 
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unreasonable, especially in light of previous Coast Guard cases.  In Picciolo, on which appellant 

relies, the Commandant’s Decision on Appeal defined “incompetence” as follows: 

“[i]ncompetence, including by reason of physical disability, is the inability to perform required 

duties.”36  In the case at issue, the evidence shows appellant is unable to perform his required 

duties, as he may become incapacitated at any time, without warning.37 

 The Picciolo case is also factually different from the case sub judice.  First, the appellant 

in Picciolo had diabetes, which the law judge determined he had the ability to control.  The 

appellant’s control over his condition improved to allow him to become able to hold his 

merchant mariner document.  Here, however, appellant has no control over his heart condition.  

After considering the options available to him, he elected to have an ICD implanted.  The ICD 

and combination of medications, in addition to appellant’s underlying condition of heart disease 

(as his lower than normal ejection fraction establishes), indicates appellant may become 

incapacitated at any time, without warning.  Therefore, appellant has no ability to control the 

circumstance of incapacitation due to his heart condition.  We recognize the decision on appeal in 

Picciolo includes the statement, “the ultimate issue is whether [a]ppellant can perform the 

functions expected of him.”  While in the case at hand, appellant may have been able to perform 

his duties as pilot of the M/V NANTUCKET with an exemplary record at the Steamship 

Authority, the Coast Guard has nevertheless shown that the activity of appellant’s ICD is 

unreliable in that it may fail to activate when needed, or the activation itself may render appellant 

incapacitated.38  The record also shows appellant has already had at least two heart attacks.39  

                                                 
36 Picciolo at 3. 

37 Tr. 61-62, 97. 

38 Tr. 61-62. 
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These facts show appellant’s lack of control over his condition, which is distinguishable from the 

circumstances the appellant faced in Picciolo.  We further note the Commandant’s disposition of 

the Picciolo case was to remand it to the law judge to determine “[w]hether the medical program 

prescribed to monitor Appellant's ability to satisfactorily control his blood sugar level is 

compatible with [appellant’s] … expected duties.”40  We view this instruction in the remand 

order to consider a seaman’s ability to control his condition as a principal component in 

determining whether the Coast Guard has proven incompetence under § 5.31.  The 

Commandant’s remand order in Picciolo analyzed the issue of control over one’s condition, and 

we affirm that analysis here. 

2.  Appeal Decision 2664 (SHEA) 

As for the parties’ references to Shea, which is also similar to the case at hand, we affirm 

the Vice Commandant’s analysis.  First, we note in Shea, the Commandant summarized Picciolo 

as requiring the Coast Guard to analyze the risk a seaman presents as a result of his medical 

condition.  The Commandant’s CDOA in Shea states, “[f]ollowing Mr. Picciolo’s appeal, the 

Commandant remanded the case to the ALJ because the record lacked evidence of … the level of 

risk that Mr. Picciolo would pose to fellow crewmembers and a ship at sea if he failed to follow a 

prescribed medical program.”41  The risk assessment the Commandant engages in in Shea is 

contrary to appellant’s assertion that a showing of incompetence should not involve an 

assessment of risk.   

                                                 
(..continued) 
39 Tr. 78, 86; see also Exh. CG-6. 

40 Picciolo at 5-6. 

41 Shea at 7-8. 
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In addition, the CDOA in Shea holds the appellant was incompetent because his 

continued service at sea presented considerable risks.  In Shea, the appellant suffered from 

bipolar disorder and had a psychiatric breakdown while at sea.  The Commandant determined, 

notwithstanding the appellant’s seeming control over his condition, his condition nevertheless 

presented too great a risk.  The Commandant deferred to the law judge’s determination that the 

appellant “currently suffers from a psychiatric condition that would adversely affect his ability to 

serve at sea.”42  The Commandant determined the diagnosis of the condition in and of itself 

rendered the appellant incompetent, regardless of a physician’s determination that the appellant 

was fit for duty. 

In Shea, the Commandant also cited the Burke decision, which the Board upheld.43  In 

Burke, the appellant suffered from a mental illness.  The Board determined, although the 

mariner’s current mental status was satisfactory, the appellant’s history of “emotional 

difficulties” caused him to present a risk of a “future ‘emotional difficulty’ that disqualified him 

for work in a supervisory capacity.”44   The Board stated the record contained substantial 

evidence to support the law judge’s conclusion that the appellant’s return to sea in a supervisory 

capacity was too risky.45  However, the Board found the appellant could serve as an “unlicensed 

                                                 
42 Id. at 12 (emphasis in original CDOA). 

43 Commandant v. Burke, NTSB Order No. EM-83, 3 N.T.S.B. 4441 (1980). 

44 Id. at 4446. 

45 The Commandant’s Decision on Appeal stated as follows concerning the assessment of risk: 

 [T]he risk that Appellant will again suffer another debilitating “psychotic 
episode” is of such significance as to preclude a finding that Appellant can be 
expected to perform duties aboard a merchant vessel of the United States without 
substantially endangering the lives of those aboard, and the vessel itself. 

Appeal Decision 2181 (BURKE) at 11. 
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seaman,” because the appellant’s “emotional disorder has not been found to constitute a 

permanent disability and there is no showing that appellant is prone to violence.”46  Thus, the 

Board in Burke affirmed the Coast Guard’s consideration of the risks the appellant presented in 

determining whether the Coast Guard met the burden of proof on the charge of incompetence. 

As a result, we find the law judge’s and Commandant’s interpretation of 46 C.F.R. § 5.31 

in the case at issue was not arbitrary and capricious.  Appellant’s underlying heart condition, 

coupled with his ICD, leads us to find he could become incapacitated at any time.  Appellant has 

not challenged Dr. Hall’s opinion on this point.  Instead, appellant emphasized a legal argument 

that the Coast Guard’s interpretation of section 5.31 was contrary to the plain language of the 

regulation.  We are not persuaded by this argument, as a review of the precedent indicates a 

diagnosis of a certain condition may render a seaman incompetent.  These previous cases also 

contemplate the Coast Guard may assess the risk a seaman might present to marine safety when 

reviewing the seaman’s Form 719K in light of the issue of competence.   

3.  Applicability of NVIC 04-08 

Appellant challenges the Coast Guard’s reliance on NVIC 04-08.  As described above, 

the publication lists several conditions the Coast Guard considers to render an applicant 

ineligible for a license, including appellant’s ICD.  Appellant argues this publication is a 

significant change to Coast Guard medical review standards, yet the Coast Guard has not altered 

section 5.31 to reflect the change.47   

                                                 
46 3 N.T.S.B. at 4446. 

47 Appeal Br. at 9. 
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We do not find this argument persuasive, as the Coast Guard published notice of the 

availability of a draft version of NVIC 04-08 in the Federal Register and invited comments.48  

Subsequently, the Coast Guard published a final notice indicating the commencement of 

application of the standards in NVIC 04-08.49  Courts have upheld agencies’ implementations of 

binding guidance when agencies have engaged in the informal rulemaking procedure set forth by 

the Administrative Procedure Act.50  Therefore, even if viewed as “significant” agency guidance 

                                                 
48 71 Fed. Reg. 56998 (Sept. 28, 2006).  In this initial notice, the Coast Guard stated it was 
replacing a previous NVIC with the new NVIC 04-08 for two principal reasons.  First, it stated 
the statutes and regulations through which the Coast Guard approved applications and evaluated 
eligibility to hold merchant mariner credentials lacked specificity and “led to confusion and 
unnecessary delays in processing credential applications as well as inconsistent evaluations by 
medical practitioners conducting examinations of credential applicants.” Second, the Coast 
Guard’s notice explained risks to public safety motivated the agency to evaluate the medical 
eligibility standards, as current risks “associated with some medical and physical conditions, 
particularly when these conditions may result in the sudden incapacitation of mariners on 
vessels[,]” could have serious consequences.  Id.  The Coast Guard’s initial notice also described 
how NVIC 04-08 was different from the NVIC it was replacing. 

49 73 Fed. Reg. 56600 (Sept. 29, 2008).  The final notification of NVIC 04-08 advised the public 
NVIC 04-08 was available and applicable.  This notification stated the Coast Guard received 
comments from: “46 mariners, 15 shipping companies, 6 pilots and pilot organizations, 2 
government agencies, 8 advocacy groups, and 4 maritime unions,” and made numerous changes 
to the original draft NVIC in response to the comments.  Id. at 56601.  The final notification 
indicated the NVIC 04-08 standards would become effective on October 29, 2008. 

50 See generally Natural Resources Defense Council, Inc. v. EPA, 22 F.3d 1125, 1147 (D.C. Cir. 
1994) (affirming EPA’s use of informal rulemaking procedure under Administrative Procedure 
Act, rather than informal guidance proceedings, to set forth performance standards for basic state 
vehicle inspection and maintenance); cf. Gen. Elec. Co. v. EPA, 290 F.3d 377 (D.C. Cir. 2002) 
(striking down PCB risk assessment guidance as legislative rule requiring notice and comment); 
Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000) (striking down emissions 
monitoring guidance as legislative rule requiring notice and comment); Chamber of Commerce 
v. Dep't of Labor, 174 F.3d 206 (D.C. Cir. 1999) (striking down OSHA Directive as legislative 
rule requiring notice and comment). 
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binding on individuals, the Coast Guard fulfilled the notice-and-comment requirements 

concerning agency guidance.51   

B.  Act of Incompetence 

The law judge and the Commandant determined appellant committed an act of 

incompetence when he operated the M/V NANTUCKET while incompetent, and after he 

received notification from the Coast Guard that the agency considered him incompetent, in May 

2009.  Once again, appellant does not refute Dr. Hall’s testimony nor does he contend he failed 

to receive the April 2, 2009 letter from the Coast Guard, which stated it determined him to be 

incompetent because he had an ICD.  Appellant also does not dispute he operated the M/V 

NANTUCKET shortly after receiving the letter, on May 18 and 31, 2009. 

At the hearing, appellant stated he presumed he could continue to operate the M/V 

NANTUCKET after receiving the Coast Guard’s letter, under 46 C.F.R. § 5.521.52  Section 

5.521 states an appellant must physically surrender his or her credential to the law judge at the 

commencement of a hearing.  Section 5.521(b) then requires the law judge to return the 

credential to the appellant when the hearing is continued or delayed “unless a prima facie case 

has been established that the [appellant] committed an act or offense which shows that the 

[appellant’s] service on a vessel would constitute a definite danger to public health, interest or 

safety at sea.”  At the hearing, the Coast Guard simply argued appellant committed an act of 

incompetence because he operated the M/V NANTUCKET when he had an ICD.  On appeal, the 

                                                 
51 In general, when an agency seeks to implement a binding requirement on any individual or set 
forth a rule, it must publish notice of the intended rule and accept comments concerning it.  
5 U.S.C. § 553(b).  Agencies should also engage in this process if issuing binding “guidance.”  
See OMB Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3437-3438 
(Jan. 25, 2007).   

52 Tr. 288, 292.  
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Coast Guard did not provide an interpretation of section 5.521 and does not argue appellant 

should be subject to an additional sanction because he operated the M/V NANTUCKET in May 

2009.  In addition, the Coast Guard responded to appellant’s request for reconsideration 

following his receipt of the April 2, 2009 letter, by reaffirming its position that appellant was not 

competent.53   

As indicated above, we find under section 5.31 and NVIC 04-08 appellant is not 

competent to hold a Merchant Mariner License.  Therefore, we need not reach the issue of 

whether appellant’s operation of the M/V NANTUCKET after receiving the Coast Guard’s April 

2009 letter was an act of incompetence. 

 C.  Rehabilitation Act of 1974 

Finally, appellant contends the Rehabilitation Act prohibits the Coast Guard from 

disqualifying appellant from serving as a merchant mariner.  In this regard, the Act states, “[n]o 

otherwise qualified individual … shall solely by reason of his or her disability be excluded from 

the participation in, be denied the benefits of, or be subjected to discrimination under … any 

program or activity conducted by any Executive Agency.”54  The Coast Guard argues the 

Rehabilitation Act does not apply to appellant because he has not shown he is qualified for the 

protection of the Act.  The term “otherwise qualified individual,” as stated in the Act, is defined 

as a person who is able to meet all a program’s requirements in spite of his or her disability.55  In 

the case at issue here, appellant is not an “otherwise qualified individual.” According to the 

Court of Appeals for the District of Columbia Circuit, the Rehabilitation Act does not apply to 

                                                 
53 Tr. 265, 268. 

54 29 U.S.C. § 794 (emphasis added).  Later, through the Americans with Disabilities Act in 
1990, Congress required all public entities to refrain from discrimination. 42 U.S.C. § 12132.  

55 Buck v. U.S. Dept. of Transportation, 56 F.3d 1406, 1408 (D.C. Cir. 1995). 
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preclude agencies from applying a “general rule” of exclusion when an individual simply does 

not fulfill a certain safety standard.  In this regard, the Court of Appeals has stated:  

Where the agency has established a certain safety standard … and there is no way 
in which an individual with a certain handicap can meet that standard, the law 
does not require the pointless exercise of allowing him to try.  In this case the 
agency has reasonably determined—at least until it is presented with evidence to 
the contrary—that in order to operate a vehicle safely a driver must be able to 
hear with a certain acuity.56 

In light of this opinion in Buck, we affirm the Commandant’s conclusion that appellant is 

not a qualified individual under the Rehabilitation Act.  Appellant does not dispute he has an 

ICD, nor does he dispute the evidence Dr. Hall summarized, in detail, contained in his medical 

record showing he has a serious heart condition.  Appellant also does not dispute NVIC 04-08 

specifically lists his condition as one that precludes a waiver. 

Based on the foregoing, we find the Commandant did not err in affirming the law judge’s 

conclusions.   

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Appellant’s appeal is denied; and 

 2.  The Vice Commandant’s appeal decision affirming the law judge’s decision and order 

is affirmed. 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 

                                                 
56 Id.  
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