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OPINION AND ORDER

Appellant, proceeding pro se, seeks review of the Vice

Commandant”s! decision on appeal (CDOA) 2689,% dated

! The Commandant has delegated to the Vice Commandant the
authority to take final action in suspension and revocation
proceedings.

2 Appellant also seeks review of CDOAs 2661 and 2644, dated
December 27, 2006 and February 2, 2004, respectively. We will
address these CDOAs below.
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September 30, 2010, which affirmed a decision and order issued
by Coast Guard Administrative Law Judge (ALJ) Walter J.
Brudzinski on November 13, 2008, following an evidentiary
hearing held on May 20-23, 2008.° By that decision, the law
judge denied appellant’s appeal of the Coast Guard’s March 6,
2003 complaint, specifically finding appellant medically
incompetent to hold a certificate due to a major depressive
disorder and a psychiatric condition under 46 U.S.C. § 7703* and
46 C.F.R. § 5.61.° The law judge ordered revocation of
appellant’s license and any other merchant mariner credentials
issued by the Coast Guard. After careful review of the entire

record, we deny appellant’s appeal.®

3 Copies of the decisions of the Vice Commandant and law judge
are attached.

4 Section 7703 provides that a license, certificate of registry,
or merchant mariner document may be suspended or revoked if the

holder, while acting under authority of that license, commits as
act of 1ncompetence.

® Section 5.61 provides that an investigating officer may seek
revocation of a license, certificate, or document when
incompetence IS proven.

6 Appellant requested oral argument pursuant to 49 C.F.R.

§ 825.25(a)- In reviewing the more than 20,000 pages of
pleadings, transcripts, and briefs in this case, we find no good
cause exists to grant oral argument iIn this case. Additionally,
we partially granted appellant”s motion to extend the page limit
of his brief, allowing him to submit 50 pages.



Facts

This case proceeded to hearing after 5 years of highly
contested litigation that included several hundred filings, an
interlocutory appeal to the Commandant, and an appeal to the
Commandant from a granting of summary judgment, which ultimately
resulted In a remand to the law judge for a hearing. The law
judge’s decision and order (D&0), attached hereto, contains a
detailed summary of the testimony and evidence presented at the
hearing. As we find no basis to challenge the law judge’s
findings of fact, this opinion and order only includes a summary
of the evidence as necessary to resolve the appeal before us.

On June 1, 2000 and July 5, 2001, the Coast Guard issued
appellant merchant mariner credentials. Coast Guard Exhibit
(CG Exh.) 2. From March 6 to June 11, 2001, appellant served as
a third engineer and second engineer aboard the Steamship (SS)
MAUI, operated by Matson Navigation. Chief Engineer Cecil Ray
supervised appellant aboard the SS MAUI. Mr. Ray received his
merchant mariner license after graduating from the Coast Guard
Academy in 1970 and had extensive experience managing people.
Mr. Ray testified he had daily interactions with appellant while
appellant was aboard the SS MAUI, and found him extremely

difficult to manage. Mr. Ray eventually had appellant
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discharged from the SS MAUI for cause.’ Appellant’s performance
rating aboard the SS MAUI cited him as being “totally
unreasonable.” CG Exh. 5.

From December 2, 2001 to January 5, 2002, appellant served
as a third engineer aboard the Motor Vessel (M/V) PRESIDENT
JACKSON, operated by American Ship Management. First Engineer
Allen Hochstetler supervised appellant aboard the M/V PRESIDENT
JACKSON. Mr. Hochstetler testified appellant would often argue
with him about how to perform a task and would not follow
orders. Eventually, as he was afraid for appellant’s safety and
the safety of others aboard the ship, Mr. Hochstetler assigned
appellant menial and time-consuming welding tasks to keep
appellant occupied. After experiencing numerous problems with
appellant’s behavior, Mr. Hochstetler submitted an email to the
ship’s captain explaining that appellant”s behavior caused him
to “fear for the safety of [his] being and [his] livelihood” and
requested he be relieved of duty rather than supervise appellant
on the next voyage. CG Exh. 12. Several other crewmembers also
filed complaints about appellant”s behavior. As a result, the
master discharged appellant from the M/V PRESIDENT JACKSON,

noting in the ship’s log,

’ Maston Navigation later rescinded the discharge for reasons
unknown to Mr. Ray.



Eric Shine, 3" Assistant Engineering Officer has been
insubordinate and intimidating crew and officers of
this vessel. Eric Shine has exhibited
confrontational, unprofessional and aggressive
behavior. Eric Shine has failed to follow lawful
orders and making [sic] threats of litigation against
several officers and the company.

The above offenses represent misconduct and therefore,
Eric Shine is hereby discharged for cause.

Mr. Shine”s continued presence aboard the vessel
creates an un-seaworthy condition.

CG Exh. 19 at 21.

In addition to calling Messrs. Ray and Hochstetler as
witnesses, the Coast Guard called Doctor (Captain) Arthur
French, 111, as an expert witness. Dr. French, though not a
psychologist or psychiatrist, was the Chief of the Medical
Evaluations Branch at the National Maritime Center and
throughout his 24-year medical career worked extensively with
psychological disorders as an emergency room doctor and as a
flight surgeon. In preparation for the hearing, Dr. French
reviewed all of appellant”s medical records. He noted appellant
filed workers” compensation disability claims after being
discharged from the M/V PRESIDENT JACKSON, claiming he suffered
from severe depression or a mood disorder. See CG Exh. 24, 25,
and 70. He also noted that in January 2003, appellant was
hospitalized. As part of the intake diagnosis, the treating
doctor noted, “bipolar manic/depressive disorder not otherwise

specified. Most recently depressed with mood congruency in the



form of paranoid delusions” and went on to state that the
“patient was encouraged to undergo personality testing to rule
out narcissistic/paranoid personality traits.” CG Exh. 71 at 1.
Dr. French explained that a doctor provides a “rule out”
diagnosis when the doctor has insufficient information to make a
diagnosis, but suspects such a diagnosis. After listening to
the testimony of Messrs. Ray and Hochstetler, Dr. French
testified that appellant’s behavior aboard the SS MAUI and

M/V PRESIDENT JACKSON was consistent with the diagnoses of major
depression and personality disorders he observed in appellant’s
medical records. Specifically, he stated appellant’s continual
argumentativeness, inflexibility, and inability to follow orders
all were characteristics indicative of these personality
disorders. Dr. French also noted appellant’s behavior at the
hearing was consistent with the diagnoses in appellant’s medical
records.

In concluding his testimony, Dr. French stated he would not
find appellant competent to hold merchant mariner credentials.
He based this conclusion on a review of appellant’s medical
records, the testimony of Messrs. Ray and Hochstetler regarding
appellant’s behavior aboard the ships, and on personally

observing appellant’s erratic behavior during the hearing.



Procedural history

As a result of the iIncidents involving appellant aboard the
SS MAUI and the M/V PRESIDENT JACKSON, the Coast Guard opened an
investigation and, ultimately, issued a complaint to revoke
appellant’s merchant mariner credentials on March 6, 2003. The
complaint alleged appellant acted under the authority of his
credentials while serving on the SS MAUI and the M/V PRESIDENT
JACKSON. CG Ex. 1 at 1. It further alleged appellant “is
medically incompetent [to hold credentials] due to a depressive
disorder, or other psychiatric condition.” CG Exh. 1 at 2.

Appellant, initially represented by counsel, appealed.® The
case was assigned to Administrative Law Judge Parlan McKenna.
Judge McKenna issued three orders requiring appellant to submit
to a psychological evaluation by an independent doctor, dated
July 30, 2003, August 4, 2003, and September 8, 2003. Appellant
refused to comply with these orders and instead submitted to an
evaluation by a doctor of his choosing.

Through counsel, appellant filed a motion requesting
Judge McKenna recuse himself, which the law judge denied on

November 20, 2003. Appellant, pro se, subsequently filed a 48-

8 Appellant was represented by counsel from two different law
firms during the proceedings before Judge McKenna. Both
attorneys moved to withdraw during the course of the
proceedings.



page motion (including 3 volumes of 64 attachments) in an
interlocutory appeal of the denial to the Commandant. The Vice
Commandant issued CDOA 2644 on February 2, 2004, finding the
recusal issue not ripe for review.®

On February 20, 2004, Judge McKenna granted the Coast
Guard’s contingent motion for summary judgment. In granting
summary judgment, the law judge largely relied on appellant’s
refusal to submit to the psychological evaluation iIn drawing a
negative inference regarding appellant’s competency. Appellant,
who then proceeded pro se, appealed Judge McKenna’s decision to
the Commandant.*°

In CDOA 2661, dated December 27, 2006, the Vice Commandant
vacated the summary judgment decision and remanded the case for
a hearing. In that decision, the Vice Commandant noted the case
presented an issue of first impression for the Coast Guard
regarding the standard of review for a law judge to apply in
granting a motion for summary judgment. The Vice Commandant
found the law judge needed to hold a hearing to review the Coast

Guard’s evidence as well as the contrary evidence presented by

® See 33 C.F.R. § 20.204(b)(2) which states, “[i]f an ALJ denies
a motion to disqualify herself or himself, the moving party may,
according to the procedures in subpart J of this part, appeal to
the Commandant once the hearing has concluded” [emphasis added].

10 Appellant’s counsel formally moved to withdraw on April 12,
2004.



appellant’s expert witness, to properly resolve whether
appellant suffered from a major depressive disorder or
psychiatric condition.

Immediately following the remand, Judge McKenna recused
himself. Administrative Law Judge Brudzinski subsequently was
assigned the case on January 30, 2007. Because of the large
number of filings and the length of those filings in this case,
Judge Brudzinski held a prehearing conference on October 23,
2007, to resolve several outstanding motions.!' On February 26,
2008, Judge Brudzinski ordered appellant to submit to a
psychological examination. Appellant, once again, refused to
undergo an examination.

The case proceeded to hearing on May 20-23, 2008. At the
hearing, the Coast Guard called the 3 witnesses, as summarized
above, and introduced 71 exhibits. Appellant did not call any
witnesses or testify on his own behalf at the hearing. He
introduced 2 exhibits Into evidence and started to introduce an
additional 178 exhibits, but later withdrew them.

The law judge permitted the parties to file post-hearing
briefs. Appellant filed a 173-page post-hearing brief with

18 attachments in 3 volumes totaling several thousand pages,

1 Prior to the remand, there were 179 filings in this case.
Post remand, there were another 73 filings. Numerous filings
were over 100 pages iIn length; several filings were over 1000
pages in length.



10

which included a 161-page affidavit from appellant. The Coast
Guard did not submit a post-hearing brief.

On November 13, 2008, Judge Brudzinski issued his D&0. In
addressing appellant’s issues on appeal, the law judge noted,

[DJue to the convoluted nature of most of

[appellant’s] arguments, it would have been within the

power of the undersigned to dismiss such arguments

outright as being not probative and without merit.

However, the undersigned has attempted to decipher

[appellant”®s] arguments. After reviewing the

transcript in-depth and upon studying [appellant’s]

170 post-hearing brief topics, the undersigned

determined [appellant’s] arguments fall within five

(5) general categories.
D&0 at 26. The law judge denied appellant’s appeal, finding the
Coast Guard proved appellant was acting under the authority of
his credentials while aboard the SS MAUI and M/V PRESIDENT
JACKSON, and was incompetent. He concluded appellant “is
suffering from mental impairments of sufficient disabling
character to support a finding that he iIs not competent to
perform safely his duties aboard a merchant vessel.” D&0 at 39.
Therefore, Judge Brudzinski ordered revocation of appellant’s
merchant mariner license and any other credentials issued by the
Coast Guard.

Appellant subsequently appealed the law judge’s decision to
the Commandant, filing a 534-page brief with well-over
1000 pages of attachments weighing nearly 22 pounds. On appeal,

appellant purported to raise 149 issues. The Vice Commandant
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affirmed the law judge’s decision on September 30, 2010. 1In
reaching her decision and analyzing the issues, the Vice
Commandant noted:

To ascertain [appellant’s] salient arguments has
proven a painstaking and arduous task, given the sheer
volume of [appellant’s] post D&0O-filed pleading and
his almost complete failure to clearly present the
basis for appeal or to cite to portions of the record
supporting his issues as required by 33 C.F.R.

8§ 20.1003(a)(1) .. [Appellant] has filed a multitude of
ambiguous pleadings, leaving i1t to the undersigned to
attempt to identify the issues suitable for review. A
laborious assessment of [appellant’s] filing has
resulted i1n identifying the following twelve issues
for consideration on appeal. Any other issues, points
of discussion, or questions raised by [appellant], not
enumerated below, are beyond the scope of appealable
issues .. and are deemed immaterial, irrelevant or
unduly repetitious and are hereby denied.

CDOA at 7.

Issues on appeal

Appellant now appeals to this Board. Much like appellant’s
briefs to the law judge and Vice Commandant, we find it
extremely difficult to ascertain appellant’s issues on appeal.
Despite appellant’s repeated use of the phrase “CMDT erred
CFR 825.15” throughout his brief, we find appellant’s brief does
not generally comport with the requirements of 49 C.F.R.

88 825.15 and 825.20. However, after a painstaking and
laborious review of appellant’s brief subsequent to reviewing
the entire record, we have identified eight general issues for

consideration on appeal. Appellant contends the Board has
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jurisdiction to review all 3 CDOAs—2689, 2661, and 2644—and
that the Coast Guard lacked jurisdiction over this case. He
alleges both law judges were biased and should have recused
themselves from his case. Appellant claims the excessive delays
and length of time i1t has taken to process this case have
prejudiced his due process rights. He also claims the Coast
Guard violated his due process rights since the Coast Guard did
not provide him with counsel. He believes the law judge erred
in ordering him to submit to a medical evaluation. He further
asserts the law judge improperly admitted the Coast Guard’s
evidence while erroneously excluding his evidence and witnesses.
Finally, appellant alleges the law judge’s D& is not supported
by reliable, probative, and substantial evidence. The Coast
Guard contests each of these arguments and urges us to affirm
the Vice Commandant’s appeal decision.

While we anticipate, based upon appellant”s briefs to the
Vice Commandant and to this Board, appellant will contend our
analysis overlooks numerous issues raised in his appeal, we hold
that any other issues purportedly raised in appellant’s brief
and not specifically addressed in this opinion and order are
either subsumed by the issues listed above or are deemed denied

as immaterial, irrelevant or unduly repetitious.
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Jurisdiction of the Board

Appellant seeks de novo review by the Board of CDOAs 2689,
2661, and 2644. In CDOA 2689, the Vice Commandant affirmed
Judge Brudzinski’s D&0O; in CDOA 2661, the Vice Commandant
vacated Judge McKenna’s decision granting summary judgment for
the Coast Guard and remanded the case for a hearing; and in CDOA
2644, the Vice Commandant dismissed, without prejudice,
appellant’s interlocutory appeal regarding the recusal of Judge
McKenna as not ripe.

While we reviewed the entire record, including the filings
and rulings relevant to CDOAs 2661 and 2644, as part of our
de novo review of this case, we lack jurisdiction to review
CDOAs 2661 and 2644 in this appeal. Under our Rules of
Practice, “[a] party may appeal from the Commandant’s decision
sustaining an order of revocation .. by filing a notice of appeal
with the Board within 10 days after service of the Commandant’s

decision.”??

Accordingly, appellant only timely appealed CDOA
2689 to the Board.
Furthermore, we note CDOA 2644 is moot. In his

interlocutory appeal, appellant sought Judge McKenna’s recusal

from the case. Judge McKenna recused himself after the

12 See 49 C.F.R. § 825.5(a).
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Commandant vacated his order and remanded the case. The Coast
Guard’s procedural rules permit the Commandant to remand a case
to a Coast Guard administrative law judge: “[t]he Commandant
shall review the record on appeal to determine whether the ALJ
committed error in the proceedings, and whether the Commandant
should affirm, modify, or reverse the ALJ’s decision or should
remand the case for further proceedings.”'® In CDOA 2661, the
Vice Commandant found error; thus, appellant was the prevailing
party. Therefore, our jurisdiction concerning this appeal is
limited to reviewing CDOA 2689.

Jurisdiction of the Coast Guard

In his filings, at the hearing, and in his briefs to the
law judge, the Commandant, and to us, appellant repeatedly has
argued the Coast Guard lacks jurisdiction over his case. His
arguments widely vary. Among his arguments, he claims the
Shipping Commissioner’s Act of 1871 [sic] should apply to the
proceedings.'* Appellant also contends he is a civilian and the
Coast Guard subjected him to an unlawful military tribunal. At

the same time, he claims he is a lieutenant in the Navy being

13 33 C.F.R. § 20.1004(a)-

4 The Shipping Commissioners Act of 1872 was a United States law
that governed mariners serving in the U.S. Merchant Marine. It
has been superseded since 1872. The current rules governing
merchant mariners are contained in Titles 33 and 46 of the Code
of Federal Regulations.
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subject to a military proceeding under the Uniform Code of
Military Justice, by the Coast Guard, which is not a military
branch of service. He asserts the Coast Guard is subjecting him

to posse comitatus.'® He claims the case is barred under double

jJeopardy. And repeatedly, he argues the proceedings were
criminal; thus, he contends the Federal Rules of Evidence and
the Federal Rules of Criminal Procedure should have applied. We
find all these arguments without merit.

The Coast Guard clearly had jurisdiction over appellant’s
revocation proceedings. Appellant held merchant mariner
credentials issued by the Coast Guard. See CG Exh. 2; see also
Answer at 2 (Apr. 9, 2003). Congress gave the Secretary of the
Department of Homeland Security “general superintendence over
the merchant marine of the United States and of merchant marine
personnel .. In the interest of marine safety and seamen’s
welfare, the Secretary shall enforce this subtitle.”'® The
Secretary delegated this authority to the Commandant of the
United States Coast Guard.!” Congress specifically gave the
Secretary jurisdiction over merchant mariner licenses,

certificates of registry, and documents. In relevant part, the

1518 U.S.C. & 1385 (the Posse Comitatus Act prohibits members of
the military from exercising state law enforcement powers on
non-federal property within the United States).

16 46 U.S.C. § 2103.

17 See Department of Homeland Security Delegation No. 0170.1.
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statute states, “[a] license, certificate of registry, or
merchant mariner’s document issued by the Secretary may be
suspended or revoked if the holder .. (4) has committed an act of
incompetence relating to the operation of a vessel.”%®

Congress also specified that merchant marine suspension and
revocation hearings would be governed by administrative
procedures.'® We find the Coast Guard properly conducted these
proceedings under the Administrative Procedure Act and the
applicable Coast Guard regulations governing suspension and
revocation proceedings.?® The record clearly establishes the
proceedings were not conducted as military tribunals, as
proceedings under the Uniform Code of Military Justice, or in
any other manner alleged by appellant. Furthermore, because the
proceedings were administrative, the Federal Rules of Evidence
and of Criminal Procedure were inapplicable here.?' Likewise,

the doctrine of double jeopardy is inapplicable iIn cases subject

to our review.??

18 46 U.S.C. § 7703(4).
1946 U.S.C. § 7702(a).
20 see generally 5 U.S.C. 88 551-559 and 33 C.F.R. 8§ 20.101-809.

2l See Bennett v. NTSB, 66 F.3d 1130, 1137 (10™ Cir. 1995).

22 see generally, Administrator v. Sardina, NTSB Order No. EA-
4605 (1997).
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Bias and recusal of the law judges

Appellant contends Judge Brudzinski and Judge McKenna
should have recused themselves. Among other contentions,
appellant argues Judge Brudzinski was biased because he was a
former Coast Guard officer and a former prosecutor. Appellant
further believes Judge Brudzinski was biased because he refused
to vacate every order issued by Judge McKenna. Finally, he
states Judge Brudzinski referred to appellant’s “disease” during
the hearing, indicating the law judge prejudged the outcome of
the case.

We have held the standard of review for determining
judicial bias is not simply whether actual bias or prejudgment
had been demonstrated, but also whether the circumstances
presented an unacceptable appearance concerning the law judge’s
impartiality.?® In closely examining the entire record in this
case, we find no evidence of actual bias or prejudgment nor do
we find the appearance of bias.

Any issue involving Judge McKenna’s alleged bias became

moot in January 2007 when he sua sponte recused himself from the

case under 33 C.F.R. 8 20.204(b). Additionally, we note the
record up to the point of Judge McKenna’s recusal provides no

evidence of any bias—actual or otherwise—on Judge McKenna’s

23 Commandant v. Dresser, NTSB Order No. EM-195 at 3 (2003); see
also 28 U.S.C. § 455(a).-
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part. The record establishes he was an Impartial arbiter in
this case.?

Appellant produced no evidence that Judge Brudzinski’s
prior work as a Coast Guard officer and prosecuting attorney
biased him against appellant. We likewise find no merit in
appellant’s argument that Judge Brudzinski erred by not vacating
every prior order and ruling of Judge McKenna. Most of
Judge McKenna’s rulings concerned discovery issues and requests
for extensions of time. Additionally, regardless of the prior
rulings, appellant continued to re-litigate most issues raised
before Judge McKenna with Judge Brudzinski. Therefore, Judge
Brudzinski’s ruling, with regard to Judge McKenna’s prior
rulings, was reasonable under the circumstances.

Finally, appellant claims Judge Brudzinski prejudged his
case by referring to appellant as having a “disease” at one
point during the hearing. We find no merit to this claim.

While Judge Brudzinski appeared frustrated at times during the

24 Judge McKenna granted numerous extensions of time for
appellant. He permitted appellant to release his first counsel
and gave appellant time to obtain new representation. He
ordered an in-person preconference hearing. He gave appellant
three opportunities to comply with his order for a mental health
examination. Overall, the chronology of the pleadings shows
Judge McKenna ruled on the motions in a timely manner after
providing both parties with opportunity to respond.
Furthermore, appellant does not articulate how

Judge Brudzinski’s failure to vacate all of Judge McKenna’s
orders caused appellant to suffer prejudice.
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hearing, as noted on the record, and made comment about
appellant’s disease at one point,? the record is devoid of
evidence supporting a finding that the law judge harbored any
actual or appearance of bias toward appellant or that the law
judge prejudged the case. A review of the transcript clearly
shows the law judge presided over a particularly difficult
hearing. Appellant acted in an extremely disruptive manner
throughout the hearing. During the course of the 4-day hearing,
appellant objected over 400 times, and he continually
interrupted the law judge, the Coast Guard attorney, and the
witnesses. Appellant commented to the law judge that he “was
not a real judge” so appellant did not have to respect him. He
continued iInterrupting the proceedings despite repeated attempts
by the law judge to control the situation. Immediately prior to

the law judge making the comment about appellant’s “disease,”

2> At this point in the record, the law judge remarked,

I missed that last bit of testimony because of the
disruptive behavior of [appellant] .. IT the hearing is
frustrating and 1 can’t hear anything—I’m letting
this go to let the record reflect how disruptive this
is. If 1 can’t hear anything then I’m going to have
to have [appellant] removed from the courtroom. 17ve
given him warning, after warning, after warning, after
warning, and he still does not understand. Perhaps
it’s the disease. Perhaps it’s a combination of a lot

of things. |1 don’t know. He just is constantly
interrupting .. 1 have never ever seen such disruptive
behavior.

Tr. at 469-70.
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appellant’s behavior became so disruptive the law judge
requested the presence of security in the courtroom.

Additionally, the law judge, considering appellant was pro
se, spent 2 days of the hearing attempting to explain procedures
to appellant and, to the extent permissible under the rules,
trying to assist appellant in iIntroducing his 178 exhibits.
Although not required by the rules, the law judge permitted
parties to submit post-hearing briefs, further demonstrating he
provided appellant multiple opportunities to present his case.
Nothing in the record before us suggests the law judge prejudged
the case or based his decision on anything but the evidence
adduced at the hearing, and thus, we find no reason for the law
judge to have recused himself from the hearing. Given the
circumstances, we find the law judge conducted the hearing as
professionally as possible.

Case delays

Appellant claims a violation of his due process rights
because of the excessive delays in processing this case. At the
same time, he asserts the law judge erred in not giving him
sufficient time to put together his exhibits for the hearing and
we erred In not providing him more time to file his brief with
the Board.

In examining appellant’s claim that the Coast Guard

violated his due process rights by causing excessive delay iIn
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his case, we adopt the Coast Guard’s analysis of determining due
process violations with regard to delays.?® Therefore, to
determine 1T an appellant”s due process right to timely action
was violated, we will examine the length of delay, the reasons
for the delay, any delay attributable to the appellant (e.g-,
whether the appellant asserted a right to timely processing),
and the prejudice suffered by the appellant as a result of the
delay.

Under 46 C.F.R. 8 5.55, the Coast Guard must serve a
complaint related to an act of incompetence within 5 years of
the commission of the act. In this case, the alleged acts of
incompetence occurred between March 6, 2001, and January 5,
2002. The Coast Guard served the complaint on March 6, 2003,
which was in compliance with the 5-year time limit. During that
timeframe from January 2002 to March 2003, the record shows the
Coast Guard was working to obtain the various medical records
and disability claims filed by appellant to support the

complaint. Thus, this period of delay was not unreasonable.

%6 See Appeal Decision 2064 (WOOD); Appeal Decision 1972
(SIBLEY). This test essentially mirrors the balancing test for
determining speedy trial violations established by the United
States Supreme Court in Barker v. Wingo, 407 U.S. 514, 530
(1972). While Barker was a criminal case, other courts have
applied similar balancing tests in examining appellate delays,
see, e.g., Coe v. Thurman, 922 F.2d 528, 531-32 (9" Cir. 1990);
and in examining delays by administrative agencies, see, e.g.,
Telecomm. Research and Action Ctr. v. FCC, 750 F.2d 70, 80 (D.C.
Cir. 1984).
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From service of the complaint until the Vice Commandant
issued CDOA 2689, over 7 years passed. However, during that
period of time, the record contained over 250 filings totaling
well over 15,000 pages, several transcribed prehearing
conferences, and a 4-day hearing. Appellant filed three
separate appeals with the Vice Commandant, one of which resulted
in a remand for a hearing.

Under the circumstances of this case, we find no
unreasonable delay iIn the processing of the case. Much of the
delay in this case is attributable directly to appellant.?’ He
filed numerous requests for extensions of time. He refused to
comply with 4 orders to submit to mental health examinations.
Appellant’s Tilings, especially after he became pro se, were
extremely lengthy and difficult to understand. The record
clearly shows Judge McKenna and Judge Brudzinski both worked
diligently to ensure appellant received a fair and complete
hearing. Both conducted prehearing conferences on the record
for the benefit of appellant. We find the law judges acted
reasonably and timely in processing the case.

The Vice Commandant also had a herculean task In reviewing

the record on appeal. 1In CDOA 2661, the Vice Commandant

2 We note appellant never asserted a right to timely processing;
however, given the administrative nature of these proceedings
and appellant’s pro se status for much of the time, we decline
to draw any negative inference from this fact.
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remanded the case, ensuring appellant received a full hearing on
the issue of his competency. The remand obviously caused
further delay in this case, but also benefitted appellant and
protected his due process rights. In CDOA 2689, the Vice
Commandant thoroughly reviewed the extremely lengthy record and
the law judge’s D&0O before issuing a detailed decision.

Despite the passage of time, we find the overall processing of
this case reasonable under the unique circumstances involved
here.

Even assuming the delay was excessive and unreasonable, we
find appellant has shown no prejudice. Appellant cannot point
to an unavailable witness or lost documentary evidence suffered
as a result of the delay or any other type of prejudice.
Overall, we conclude appellant’s due process rights were not
violated due to the processing time of this case.

Related to this issue, we also find no prejudice to
appellant in the denial of extensions of time by the law judge
and by the Board. Appellant requested a 2-week delay at the end
of the Coast Guard’s case to put together his exhibits for the
hearing. As the law judge pointed out at the hearing, appellant
had been on notice of the hearing date and therefore had
sufficient time to organize his exhibits. As discussed below,
the law judge repeatedly tried to accommodate appellant and

assist him in introducing his exhibits but, in the end,
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appellant refused to introduce the exhibits. Under the Board’s
rules, an appellant’s brief 1s due to the Board within 20 days
of Ffiling a notice of appeal.?® The Board granted appellant
three 30-day extensions of time (90 days total). We find this
to be more than a reasonable amount of time.

Right to counsel

Appellant contends his due process rights were violated
because the Coast Guard should have provided him counsel.
Appellant was represented by counsel until shortly after Judge
McKenna granted summary judgment.?°

While 33 C.F.R. 8 20.301 provides that a party may be
represented by counsel, suspension and revocation hearings are
administrative proceedings, not criminal. Therefore, appellant

has no right to government-provided counsel .®

Appellant was
aware of his right to hire counsel or desighate a

representative, but chose not to retain additional counsel to

28 49 C.F.R. § 825.20(a).

29 At various points in the record, appellant claimed his counsel
did not represent him and was not authorized to act on his
behalf but instead was hired by the shipping company and was
being forced upon him.

%0 The 6™ Amendment to the United States Constitution provides,
“[1]n all criminal prosecutions, the accused shall .. have the
assistance of counsel for his defense.” See Austin v. United
States, 509 U.S. 602, 608 (1993); M.L.B. v. S.L.J., 519 U.S.
102, 113 (1996); see also, Administrator v. Mize, NTSB Order No.
EA-5580 (2011); Administrator v. Bakhit, NTSB Order No. EA-5489
(2009); Administrator v. Nadal, NTSB Order No. EA-5308 (2007).
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assist in later proceedings.

Medical evaluation

Appellant argues the law judge violated his due process
rights by ordering him to submit to a mental health evaluation
prior to the hearing. On three occasions, Judge McKenna ordered
appellant to submit to mental health evaluations, and on one
occasion, Judge Brudzinski ordered a mental health evaluation.
Appellant never complied with these orders.

In Coast Guard suspension and revocation hearings,

33 C.F.R. 8 20.1313 provides, “[i]n any proceeding in which the
physical or mental condition of the respondent is relevant, the
ALJ may order him or her to undergo a medical examination. Any
examination ordered by the ALJ is conducted, at Federal expense,
by a physician designated by the ALJ.” The central issue in
this case involved appellant’s competency to hold merchant
mariner credentials. Under these circumstances, we find It
appropriate for the law judge to order a mental health
evaluation. The Vice Commandant overturned Judge McKenna’s
order granting summary judgment in which Judge McKenna drew a
negative inference against appellant due to the lack of mental
health examination. Overall, appellant does not explain how the
law judge’s order that he complete a mental health evaluation

under 33 C.F.R. 8 20.1313 violated his due process rights.
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Evidence and witnesses

Appellant also contends the law judge’s rulings on evidence
and witnesses prejudiced him. Specifically, appellant argues
the law judge improperly allowed the Coast Guard to introduce
his medical records in violation of the physician-patient
privilege. He asserts the medical records were unlawfully
obtained and/or falsified by the Coast Guard. Additionally, he
claims the law judge improperly excluded his documentary
evidence and refused to iIssue subpoenas for his witnesses.

The physician-patient privilege does not apply for purposes
of Coast Guard suspension and revocation proceedings.3
Furthermore, we find no evidence the Coast Guard illegally
obtained any document in this case. To the contrary, the record
shows the Coast Guard issued lawful subpoenas for medical
records and obtained other documents from public records.3
Finally, the record is bereft of any evidence the Coast Guard
falsitied records; this i1s simply a baseless accusation by
appellant.

We have long held law judges have significant discretion in

overseeing testimony and evidence at hearings, and we typically

3 See 46 C.F.R. § 5.67.

32 e also note Judge McKenna issued a protective order for the
medical records.
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review law judges” evidentiary rulings under an abuse of
discretion standard, after a party can show that such a ruling
prejudiced him or her.** In the instant case, appellant has
neither established that the law judge abused his discretion,
nor demonstrated the law judge’s alleged errors resulted in
prejudice.

Turning to appellant’s own exhibits and witnesses, we find
appellant’s arguments on these issues meritless as well. The
law judge spent nearly two days of the hearing attempting to
assist appellant in introducing his exhibits and in
understanding procedures. The Coast Guard offered to stipulate
to the admission of all of appellant’s documentary evidence.
Tr. at 679. However, appellant ultimately refused to introduce
all but two exhibits. He repeatedly started to introduce
exhibits, but then withdrew documents, asserting an attorney-

client privilege. In the end, he only introduced two exhibits

33 See generally Commandant v. Shea, NTSB Order No. EM-204 at 7
(2008). See also Administrator v. Giffin, NTSB Order No. EA-
5390 at 12 (2008) (citing Administrator v. Bennett, NTSB Order
No. EA-5258 (2006), in which we held we will not overturn a law
judge’s evidentiary ruling unless we determine the ruling was an
abuse of discretion); Administrator v. Martz, NTSB Order No. EA-
5352 (2008); Administrator v. Zink, NTSB Order No. EA-5262
(2006) ; Administrator v. Van Dyke, NTSB Order No. EA-4883
(2001); Lackey v. FAA, 386 Fed. Appx. 689, 2010 WL 2781583 (9th
Cir. 2010)). Cf. Administrator v. Ferguson, 352 Fed. Appx. 192,
2009 WL 3747426 (9th Cir. 2009) (holding that law judge erred 1iIn
curtailing cross-examination of FAA witness, because witnhess was
central to Administrator’s case and ruling was therefore
prejudicial).
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at the hearing; however, the law judge provided the parties with
the opportunity to present post-hearing briefs. In his post-
hearing brief, appellant attached over 1,000 pages of documents
for the law judge’s consideration.® We find the law judge gave
appellant every opportunity to introduce his documentary
evidence and appellant failed to avail himself of these
opportunities; the law judge did not abuse his discretion and
appellant cannot show he suffered prejudice.

Likewise, we find no basis in appellant’s claims that the
law judge denied him witnesses. The law judge repeatedly
informed appellant he could testify in his own defense.
Appellant chose not to testify. Tr. at 680, 683, 684, 711, 741,
743, 769. The law judge also offered appellant the opportunity
to call witnesses. Tr. at 714, 725, 743, 865. Instead of
calling witnesses, appellant argued the law judge improperly
refused to issue subpoenas to his witnesses.

Under 33 C.F.R. 8 20.608, any party may request the law
judge to issue a subpoena for witnesses to testify; however, the
rule requires a showing that the evidence be relevant to the
hearing. Appellant requested the law judge subpoena 130

withesses for his case—the list included Senator Dianne

34 It is not possible to determine from the record whether the
documents attached to the brief were the same documents
appellant was attempting to introduce at hearing.
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Feinstein, Senator Barbara Boxer, Congressman Elijah Cummings,
Admiral Thad Allen, and the law judge—but failed to proffer how
these witnesses were relevant to the case. Therefore, the law
judge refused to issue subpoenas.

Appellant made no attempt to call any witness, other than
Cecil Ray, during his case. When he tried to call Mr. Ray,
appellant could not articulate what new testimony he would
elicit from Mr. Ray separate and apart from that obtained during
cross-examination, so the law judge denied his request. In
summary, the record establishes the law judge did not improperly
prevent appellant from introducing documentary evidence or
witness testimony at the hearing.

The law judge’s D&O

Appellant generally attacks the law judge’s D&0. He
contends that each of the 53 findings of fact are erroneous; he
claims the D&0 contains hundreds of errors; and he states his
incompetence was not proven by the Coast Guard’s evidence.

Pursuant to the regulation implementing the Board’s
authority to review decisions of the Commandant, the Board will
only consider whether:

(a) A finding of material fact iIs erroneous;

(b) A necessary legal conclusion is without governing

precedent or is a departure from or contrary to law or

precedent;

(c) A substantial and important question of law,
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policy, or discretion is involved; or

(d) A prejudicial procedural error has occurred.®
On appeal to the Board, appellant raises essentially the same,
mostly extraneous, non-substantive objections he presented to
the Vice Commandant and the law judge. Based upon the evidence
adduced at the hearing, the law judge’s findings of fact were
not erroneous. The record, developed through the testimony of
the lay and expert witnesses along with the information from the
medical records, unequivocally established appellant suffers
from manic depression and bipolar disorder.3® He exhibits
characteristics of narcissistic, obsessive compulsive, and
paranoid personality disorders. He refuses any treatment for
these disorders. The record showed appellant’s disruptive,
erratic, and sometimes dangerous behavior aboard the SS MAUI and
the M/V PRESIDENT JACKSON was the outward manifestation of his
diseases and significantly affected the safety aboard both
vessels. After a careful review of the Vice Commandant”s CDOA
as well as the law judge’s D&0O, we find both decisions
comprehensively addressed all matters warranting discussion, as

well as some that did not. Because we find none of appellant’s

3 49 C.F.R. 8§ 825.15.

% We also note appellant’s erratic and constantly disruptive
behavior throughout the hearing further supported the Coast
Guard’s case regarding appellant’s mental state and inability to
perform his duties as a merchant marine.



31

contentions establishes reversible legal or factual error, we
sustain the Vice Commandant®s decision. As a result of the
severity of these diseases, appellant is not competent to
perform duties safely aboard a merchant marine vessel, and
revocation is the appropriate sanction.

ACCORDINGLY, IT IS ORDERED THAT:

1. Appellant’s appeal i1s denied; and

2. The Vice Commandant’s appeal decision affirming the law

judge’s decision and order i1s affirmed.

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND,
and WEENER, Members of the Board, concurred in the above opinion
and order.
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PROCEDURE & FACTS

The Coast Guard filed a Complaint, alleging that Respondent is medically
incompetent due to a major depressive disorder, against Respondent’s merchant mariner
license on March 6, 2003. [D&O at 3] The Complaint stemmed from incidents that
occurred while Respondent acted under the authority of his merchant mariner license by
serving as the Third Engineer (and/or Second Engineer) aboard the M/V MAUI between
March 6, 2001, and June 11, 2001, and while Respondent served as the Third Engineer
aboard the M/V PRESIDENT JACKSON between December 2, 2001, and J anuary 5,
2002. [Hearing Transcript (hereinafter “Tr.”") at 61-63; 217-255]

At all times relevant herein, Respondent was the holder of the Coast Guafd issued
merchant mariner credential af issue in these proceedings. [Coast Guard Exhibit
(hereinafter “Ex.”) 2] The Coast Guard alieges that, while serving aboard the
M/V MAUI and the M/V PRESIDENT JACKSON, Respondent engaged in behavior that
was viewed by his supervisors and members of the crew as harassing, ag.gressi.ve,
litigious and unsafe. [D&O at 13-17] Testimony from the Chief Engineer onboard the
M/V MAUI alleged that at various times Respondent alternatively refused to work or was
very difficult to supervise and direct. [/d. at 13—14] He testified that Respondent did not
have the necessary skills to perform his duties and possessed an overall inability to work
with other crewmembers. [/d.] The Chief Engineer onboard the M/V PRESIDENT
JACKSON testified that Respondent’s presence onboard the ship created an un-
seaworthy condition due to his insubordinatiél*;; inability to follow orders, dangerous

working practices, constant threats of litigation, and aggressive behavior toward other

crewmembers. [/d. at 15-17]
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What followed in this matter, after the Complaint was issued, is long and storied,
involving over two hundred motions, replies and orders." Respondent’s case was initially
assigned to Coast Guard ALJ Parlan McKenna who issued three Orders (on July 30,
2003, August 4, 2003, and September 8, 2003) requiring Respondent to submit to a
psychological examination by an independent doctor of the ALI’s choosing. See Appeal
Decision 2661 (SHINE). Respondent did not comply with any of those orders to the
satisfaction of ALJ McKenna, and instead, on August 1 and August 22, 2003, submitted
~ to a psychological evaluation by a medical doctor of his own choosing. [/d.] Asa
consequence, on September 10, 2003, citing the negative inference created by
Respondent’s failure to submit to the psychological examination ordered by the ALJ, as
well as many other pieces of evidence, the Coast Guard filed a “Contingent Motion for
Summary Decision” which Respondent replied to. [/d.] Following the issuance of
numerous other orders, motions and replies, on February 20, 2004, the ALJ issued a
Summary Decision, in favor of the Coast Guard. A hearing was not held before the

Summary Decision was issued. [/d.]

Respondent properly appealed the Summary Decision and, as a result, Appeal
Decision 2661 (SHINE), which vacated ALJ McKenna’s Summary Decision and
remanded the matter for a hearing, was issued on December 27, 2006. Following the
remand, the case was re-assigned to a new ALJ (ALJ Brudzinski) on January 30, 2007,

Citing 33 CF.R. §20.1313, ALJ B;szinski ordered Respondent to undergo a
medical (psychiatric) examination on February 26, 2008. Respondent refused, claiming

the designated psychiatrist was conflicted. [Tr. at 797-798]

o be precise, there were 179 pleadings (i29 party filings) prior to the remand. Fotlowing the remand, there were 73 pleadings (41

3



ALJ Brudzinski convened a hearing in the matter on May 20, 2008, in Long
Beach, California. The hearing lasted four days and concluded on May 23, 2008. During
the hearing, the Coast Guard introduced sixty-seven exhibits into the record, including
various medical records related to Respondent and written statements made by
Respondent relating to his mental health in pleadings or letters to insurers and unions,
and offered the testimony of three witnesses. See, e.g., Coast Guard Exhibits 23, 25-29,
30, 32, 70-71. The hearing transcript shows that Respondent spent the last two d'ays. of
the heaﬁng arguing with ALJ Brudzinski on various issues, including medical privilege,
the court’s statutory authority to hold the hearing and Respondent’s assertions as to the
general unfairness/illegality of the proceedings. [Tr. at 660-906] During this tirhe,
although ALJ Brudzinski provided Respondent great latitude to put forth some type of
defense, Respondent called no witnesses, but did enter two exhibits into the record and
actively and extensively cross examined the Coast Guard’s witnesses.

After the hearing concluded, ALJ Brudzinski Vinvited the Coast Guard and
Respondent to file briefs of proposed findings of fact and conclusions of law.
Respondent did so by filing a 170 page post hearing brief entitled “CONCLUSONS [sic]
OF LAW AND FACT ORDERED FILED BY JULY 10, 2008 — FILED UNDER
DﬁRESS AND BY COMPULSION.” The Coast Guard declined to file a post hearing
brief.

On November 13, 2008, ALJ Brudzinski issued the D&O now at issue, finding
the charge of incompetence proved. [D&Q at 4] Thereafter, on December 10, 2008,

Respondent, without regard to the unambiguous requirements of 33 C.F.R. §§ 20.1001-

party filings) up 1o an including the November 13 2008, D&O.
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1003 (Procedures for Appeal), filed 15 separate pleadings with the ALJ Docketing
Center, some were entitled “Notices of Appeal,” while other were simply entitlled
“Motions.”

Respondent submitted a second filing on January 9, 2009, styled as a “Second
Noticé.” Respondent’s “Second Nc;tice” was comprised of 16 pleadings that were
essentially duplicative of the December 10, 2008, filings, but for the additional claim that
the first set of filings was not properly entertained by the ALJ Docketing Center. Also on
Dec;mnber 8, 2009, the ALJ Docketing Center received a second package from
Respondent entitled “[UNPERFECTED] APPEAL ON DECISION AND ORDER AND
- ALL PRECEEDINGS” which was comprised of over two thousand pages, weighed
approximately 22 pounds and included 149 “issues” on appeal. At no time did
Respondent file an Appellate Brief conforming to the requirements of 33 C.F.R.

§ 20.1003.

Nofwithstanding Respondent’s failure to adhere to the proper procedures for filing
a “Notice of Appeal” and “Appellate Brief,” and taking into consideration the fact that
Respondent has appeared pro se since before the remand, I will consider Respondent’s
combined pleadings filed up to and including January 9, 2009, as sufficing for both the
Notice of Appeal and Appellate brief.? Respondent effectively perfected his appeal

through his combined filings of December 10, 2008, and January 9, 2009, and I consider

this appeal as being properly before me.’

% rhe Coast Guard ALJ Docketing Center, in a February 9, 2009, letler to Respondent, advised Respondent that his combined filings
of December 10, 2008, and January 9, 2009, would serve as effectively conforming to the requirements set out in 33 C.F.R. §§

20.1001-1004 (Appeals).

3 Respondent filed yet another set of pleadings on January 12, 2009, (weighing 22 pounds) which was properly rejected by the ALJ
Docketing Center since they already considered Respondent’s prior filings as satisfying the Notice of Appeal and Appellate Brief
filing requirements of 33 C.F.R. §§ 20.1001-1004.
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BASES OF APPEAL
This appeal is taken from the ALY’s D&O which found the charges of

incompetence proved. In his pro se appellate filings, Respondent raises hundreds of
“issues,” points and topics for consideration on appeal. However, in Coast Guard

Suspension and Revocation proceedings, appealable issues are limited by 33 C.F.R. §

20.1001(b) which states:
(b) No party may appeal except on the following issues:

(1) Whether each finding of fact is supported by substantial
evidence.

(2) Whether each conclusion of law accords with applicable law,
precedent, and public policy.

(3) Whether the ALJ abused his or her discretion.

(4) The ALJ's denial of a motion for disqualification.
Additionally, the regulations mandate that a party appealing an ALJ’s opinion file an
Appeal Brief that adheres to the requirements of 33 C.F.R. §20.1003(a), which states:

(1) The appellate brief must set forth the appellant's specific objections to
the decision or ruling. The brief must set forth, in detail, the—

(i) Basis for the appeal; ‘
(ii) Reasons supporting the appeal; and
(ii1) Relief requested in the appeal.

(2) When the appellant relies on material contained in the record, the
appellate brief must specifically refer to the pertinent parts of the

record.
Moreover, Commandant Decisions on Appeal dictate that “[w]hen acting on an appeal
from an agency decision, the agency has all the powers which it would have in making

 the initial decision.” See Appeal Decision 2610 (BENNETT) citing 5 U.S.C. § 557(b).

This includes the power to exclude “irrelevant, immatetial or unduly repetitious
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evidence.” See Appeal Decision 2610 (BENNETT) citing 5 U.S.C. § 556. See also 33

- C.FR. §20.802.

To ascertain Respondent’s salient arguments has proven a painstaking and
arduous task, given the sheer volume of Respondent’s post D&O-filed pleadings and his
almost complete failure to clearly present the basis for appeal or to cite to portions of the
record supporting his issues as required by 33 C.F.R. §20.1003(a)(1). In short, rather
than follow the clear instructions of 33 C.F.R. Part 20 which require only the filing of a
“Notice' of Appeal” and one “Appellate Brief,” Respondent has filed a multitude of
ambiguous pleadings, leaving it to the undersigned to attempt to identify the issues
suitable for review. A laborious assessment of Respondent’s filings has resulted in
identifying the following twelve issués for consideration on appeal. Any other issues,
points of discussion, or questions raised by Respondent, not enumerated below, are

. beyond the scope of appealable issues under 33 C.F.R. §20.1001(b) and are deemed

immaterial, irrelevant or unduly repetitious and are hereby denied.

I Whether the Coast Guard has Jurisdiction to Consider Matters
Related to Mariner Credentials,

iI Whether Coast Guard Suspension and Revocation proceedings are
constitutional,

Il Whether the ALJ erred by not applying the Federal Rules of Civil
Procedure;

v Whether the ALJ erred by not recusing himself;

V. Whether the ALJ erred by not disqualifying the Coast Guard
' “prosecutor” (Investigative Officer) and whether the Investigating

Officer committed misconduct;

Vi Whether the ALJ erred by allowing certain witnesses for the Coast
Guard to testify;
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VIL. ~ Whether the ALJ improperly denied Respondent the opportunity to
call witnesses;

VIII,  Whether the ALJ conducted improper EX PARTE proceedings,

X Whether the ALJ erred by ordering Respondent to submit to a
medical evaluation;

X Whether Respondent had/has a right to privacy and privilege with
respect to medical/personal records pertaining to his medical

condition,

XL Whether there was excessive delay of the proceedings as a whole,
and,

XII  Whether the Coast Guard carvied its burden of proof.
OPINION
Before addressing the above issues, in addition to considering allowable bases for
appeal, it is necessary to address the criteria for reversal of an ALJ’s opinion. The
standard of review for appeals of Suspension and Revocation (hereinafter “S&R”)

proceedings is that the ALJ’s findings must be supported by reliable, probative, and

substantial evidence. See, e.g., Appeal Dec_;isions 2603 (HACKSTAFF), 2592

(MASON), 2584 (SHAKESPEARE), and 2575 (WILLIAMS). Numerous priot
Commandant Decisions on Appeal make clear that, in evaluating the evidence presented

at a hearing, the ALJ is in the best position to both weigh the testimony of witnesses and

assess the credibility of evidence. See, e.g., Appeal Decisions 2584 ( SHAKESPEARE),

2421 (RADER), 2319 (PAVELIC), 2589 (MEYER), 2592 (MASON), and 2598

_ (CATTON). The ALJ's decision is not to be reversed on appeal unless his findings are

arbifrary, capricious, clearly erroneous, or based on inherently incredible evidence. See,

e.g., Appeal Decisions 2584 (SHAKESPEARE), 2570 (HARRIS), aff'd NTSB Order No.

EM-182, 2390 (PURSER), 2363 (MANN), 2344 (KOHAJTA), 2333 (AYALA), 2581
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(DRIGGERS), 2474 (CARMIENKE), 2589 (MEYER), 2592 (MASON), and 2560

(CLIFTON).

L

Whether the Coast Guard has Jurisdiction to Consider Muatters Related to Mariner
Credentials

The first issue presented in this case is whether the Coast Guard has jurisdiction to-
suspend or revoke a merchant mariner credential. Throughout these proceedings,
" Respondent has asserted that the Coast Guard, as a branch of the military, has no

authority to consider issues related to his merchant mariner license, since he is a civilian

in the merchant marine. For example, Respondent states:

Appellant is being forced, or in fact compelled under duress and at the
hands of a now self-declared and “Special” Branch of the Military to file
his Appeal to the Uniformed Military Head, as Commandant of, and
Admiral within, a Special Branch of Military that Appellant is not a
member of, nor has ever been a member of or in the service in.

[Respondent’s “Second Notice of Appeal to the Commandant; and Notice and Motion to
the Coast Guard and Reaffirmation of all 15 Related Appeal Motions and Previously

Filed and Left Unnoticed and Undocketed by ALJ Docketing Center Staff Debra Gundy”
at 5]
Additionally:

The Coast Guard is declaring itself to be a Special Branch of Military that
the Respondent is not in as stated, and the Coast Guard is declaring that it
can carry on Civilian Affairs and not just Police Work, but carry on
Investigations, issue and enforce its own subpoenas without Article I
Judicial Notice. It does not have the right to put on its case and the
Appellant has repeatedly made these issues as to venue and jurisdiction
clear.

[Respondent’s Appeal Brief at 284]
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46 U.S.C, § 2103 states that “[t]he Secretary” has general superintendence over
the merchant marine of the United States and of merchant marine personnel.” The
Secretary of the Department of Homeland Security has delegated this authority to the
Commandant, United States Coast Guard. See Department of Homeland Security
Delegation No. 0170.1. Under 46 U.S.C. § 7701(b), “[1}icenses, certificates of registry,
or merchant mariner’s documents may be suspended or revoked for acts described in
section 7703 of this section.” 46 U.S.C. § 7703 states, in relevant part, that “fa] license,
certificate of registry, or merchant mariner’s document issued by the Secretary ﬁay be
suspended or revoked if the holder...has committed an act of incompetence reiating to
the operation of a vessel.” See 46 U.S.C. § 7703(4) As such, to the extent it béars
repeating, I find that this appeal is appropriately before me, and that the prior prooeedings
leading up to this appeal were undertaken pursuant to proper United States Coast Guard
authority to address alleged acts of misconduct of those holding merchant mariner
credentials.

I1.
Whether Coast Guard Suspension and Revocation proceedings are constitutional

In his appeal, Respondent questions the constitutionality of these proceedings. To
that end, Respondent devotes more than one hundred pages of his appeal filings to
various questions of constitutionality, invoking issues of due process, the right to a jury,
separation of powers, “.Jtra vires” issues, and concurrently asserts violations of

Constitutional Amendments III, V-VIL, XIV, XVI, and XXIIL

4 Pursuant to 46 U.S.C. § 2101(34), the term “Secretary” means “the Secretary of the department in which
the Coast Guard is operating.”

10
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S&R proceedings are administrative, not judicial. See, e.g., Appeal Decision

2646 (McD‘ONALD ). Their purpose is to promote safety at sea, See 46 U.8.C.

§ 7701(a). Following final agency action and appeal to the National Transportation
Safety Board, judicial review is available in the federal courts. See 5 U.S.C. § 702; see
also 46 C.F.R. § 1.01-30,46 CF.R. § 5.713 and 33 C.F.R. § 20.1101(b)(2). S&R
proceedings have as the focus of their inquiry issues of compliance with statutes and

| regulations. The constitutionality of statutes are the province of the Federal Courts. See

Weinberger v. Salfi, 422 U.S. 749, 765 (1975); Appeal Decisions 2632 (WHITE), 2135

(FOSSANTI), 2049 (OWEN) and 1382 (LIBBY).. Because this is not the proper forum to

~address the constitutionality of duly enacted regulations, I will not make a determination
on Respéndent’s constitutional claims.

1 do note, however, that Respondent’s due process rights have been safeguarded
within the Coast Guard’s administrative process and that this process that has been held
to be constitutionally sufficient. See, e.g., Williams v. Dept. of Transp., 781 F ;2d 1573,
1579 (11th Cir. 17986). The record clearly indicates that Respondent has been afforded
the right to appear before a neutral trier of fact, to face all evidence presented against
him, to présent evidence on his own behalf, to cross-examine the Coast Guard’s
witnesses and to call witnesses on his own behalf, and to appeal the ALJ’s decision to a
higher authority. Based on thorough review of the transcripts from the extensive hearing,
nothing can be found to indicate that the ALIJ’s treatment of the Respondent was contrary
to the requirements of 46 C.F.R.. Part 5 and 33 C.F.R. Part 20. Therefore, although it is

not my province to determine the validity of the constitutional claims raised by

11
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Respondent, [ have little doubt that his claims would be found baseless upon further

review.

ML

Whether the ALJ erved by not applying the Federal Rules of Civil Procedure
Respondent asserts that the Federal Rules of Civil Procedure should govern the

procedural aspects of the hearing. He states:

More normally, under the APA the Federal Rules of Civil Procedure ate to
apply in the lower proceedings as to the so-called ALJ’s, but herein the
Coast Guard has stated that the FRCP’s do not apply and are not
controlling and the Coast Guard can somehow make up its own rules in |
the midst of proceedings as can be seen from the transcripts of
proceedings from October 23, 2007 and May, 2008. This is a violation of

Pue Process.

* [Respondent’s “Second Notice and Appeal on Decision, Order and on All Proceedings:
And Related Motions Contained Herein” at 3]

Coast Guard administrativé proceedings are governed by the Administrative
Procedure Act, not the Federal Rules of Civil Procedure (hereinafter “F.R.C.P.”). See 46

' U.S.C. § 7702(a); See also Appeal Decision 2679 (DRESSER). A review of the F.R.C.P.

shows that although the Rules govern procedures in numerous courts of the United States,
they are not expressly made applicable to either administrative proceedings, in general, or

Coast Guard S&R proceedings in particular. See Fed. R. Evid. 101; Fed. R. Evid. 1101;

Fed. R. Civ. P, 1; Fed. R, Civ. P. 81. As a result, administrative agenéies, like the Coast

Guard, are not bound By the same rules governing criminal or civil trials. Compare
Bennettv. National Transp. Safety Bd., 66 F.3d 1130, 1137 (10th Cir. 1995) {agencies not
bound by same rules of evidence as a jury trial). Moreover, the applicable procedural

r‘ﬁles make clear that the F.R.C.P. should only be applied if a “specific provision” is not

12
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addressed within 33 C.F.R. Part 20. See 33 CF.R. § 20.103(¢c). Therefore, I conclude
that the ALJ did not err in conducting these proceedings in accordance with the
procedural rules set out in 33 C.F.R. Part 20, rather than the F.R.C.P.
IV.
Whether the ALJ erred by not recusing himself
Respondent asserts that the ALJ erred by not recusing himself from the
proceedings. The record shows that prior to the remand, Respondent moved for the
recusal of ALJ McKenna. Following the remand, AL] McKenna recused himself sua
sponte and the case was assigned to ALJ Brudzinski who remained with the proceedings
‘through the execution of the D&O. Following reassignment, Respondent moved for
recusal of ALJ Brudzinski due to alleged conflicts of interest. To support this allegation,
Respondent alleges that the ALJ’s past uniformed service in the Coast Guard and as a
- prosecutor create a conflict of interest that necessitates recusal of ALJ Brudzinski.
[ﬁESP«ONDENT’S NOTICE OF MOTION REGARDING RECUSAL OF ALJ
BRUDZINSKI DUE TO CONFLICT OF INTEREST; Tr. at 770-772] Respondent also
claims that the ALJ’s involvement in subsequent hearings rendered him conflicted.
Finally, Respondent cites the ALT’s consistent ruling against hirﬁ as evidence of bias and
cause for recusal. [RESP’ONDENT’S NOTICE OF MOTION REGARDING RECUSAL
OF ALJ BRUDZINSKI DUE TO CONFLICT OF INTEREST; Tr. at 40, 772-773, 890]
In S&R cases, a party may move the ALJ to disqualify himself and withdraw

from the proceeding for “personal bias or other valid cause.” 33 C.F.R. § 20.204(b).
Such a motion must be made “promptly upon discovery of the facts or other reasons

allegedly constituting cause” and be filed along with a supporting affidavit prior to the

13



SHINE - _ -
o T 2689

issuance.of the ALI's D&O. [Id.] The party seeking disqualification carties the burden
of proof. Schweiker v. McClure, 456 11.S. 188, 196 (1982). “The courts have long stated
that there is a rebuttable presumption that the officers presiding over hearings are
unbiased and that bias is required to be of a personal nature before it can be held to taint

proceedings.” See Appeal Decision 2658 (ELSIK) citing Roberts v. Morton, 549 I.2d

158, 164 (10th Cir. 1977). If the ALJ denies the motion for disqualification, the moving

party may raise the issue on appeal once the S&R hearing has concluded. See 33 C.F.R.

§ 20.204(b)(2).

A review of the record shows that the ALJ, more often than not, ruled against
Respondent with respect to his numerous motions and objections. However, consistent

‘adverse rulings, even if done in a derogatory manner, are not sufficient to justify

withdrawal or disqualification. See Appeal Decision 2658 ( ELSIK). Evidence of bias
must be of a personal nature before it can be held to taint proceedings. See Roberis v.
Morton, 549 F.2d 158, 164 (10th Cir. 1977). Altemnatively, Respondent must show that
the ALJ’s mind was “irrevocably closed” on the particular issue being decided before
diéqualiﬁcation will be deemed necessary. See, e.g., Southern Pac. Communications v.
American Tel. & Tel. Co., 740 F.2d 980, 991 (D.C. Cir. 1984).

The record shows that there is no evidence to support a conclusion that the ALJ
either harbored any personal bias toward Respondent or that he had an unalterably closed
mind as to the matters critical to the disposition of this case. To the contrary, although
often clearly frustrated with Respondent’s behavior during both the October 23, 2007,
Preheating Conference and the May, 2008, hearing, the ALJ exhibited significant

restraint. In consideration of Respondent’s pro se status, the ALJ made a substantial

14
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effort to éccommodate Respondent’s apparent lack of understanding of the procedural
~aspects of the S&R hearing. [Tr. at 783-785, 841-845] Consequently, I find that the ALJ |
did not err by refusing to grant Respondent’s request for recusal/withdrawal.

Itis ﬁnclear from Respondent’s appeal whether he is also asserting error with
respect to his request for recusal of the original sitting ALY (ALJ McKenna), prior to the
remand. To the extent that Respondent is making such a claim and using the sa.rhe
criteria discussed above, the fact that ALJ McKenna did, in fact, recuse himself prior to
the convening of the second hearing renders that issue moot. Accordingly, Respondent’s
assertions regarding recusal of the ALJ are not persuasive.

V.

Whether the ALJ erred by not disqualifying the Coast Guard “prosecutor” (Investigative
Officer) and whether the Investigating Officer committed misconduct

Throughout the proceedings, Respondent has alleged that the Investi gating
Officer should have been disqualified from “prosecuting” this case because he was
preViousiy involved with investigating other matters related to Respondent’s shipboard

activities and frequently called for his disqualification. An example of his claims:

The prosecutor is a Judge Advocate General Officer in the Officer Corps
of the Coast Guard as a Military Attorney in a Military Uniform of a self-
proclaimed Special Branch of Military that is not supposed to adjudicate
any civilian affairs, let alone labor disputes either for personnel working
directly for the Coast Guard as Civil Servants, or even for their own
spouses or children or family members, but it wishes to extend its
authority out over individuals it is not supposed to have any “authority”
over as a Branch of Military as the fact of being a Branch of Military itself

acts as a Bar such proceedings.

Beyond this as laid out in other sections there is not separation of powers
whatsoever, let alone separation of duties, as the JAG Prosecutor was also
acting as the Complainant, Citing Officer, Summoning Officer,
Investigating Officer and the JAG Uniformed Military J AG Prosecutor as
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well. This is in violation or the Separation of Powers Doctrine, and the

Separation of Duties as its own governing regs as well,

[Respondent’s Appeal Brief at 297]

Respondent alleges that it is improper for one individual to serve as the
Investigating Officer, “charging officer,” and “prosecutor” in the same case. This is but
One more area that demonstrates Respondent’s profound mischaracterization of the
administrative hearing process as a criminal trial.

Coast Guard S&R actions are adminiétrative proceedings that are remedial, not
penal in nature, fix neither criminal nor civil liability, and are “intended to help maintain
standards for competence and conduct essential to the promotion of safety at sea.”

46 C.FR. § 5.5. While the Coast Guard has enacted regulations to protect the due
process rights of individuals during the administration of their cases, those regulations are
to “be consfrued so as to obtain a just, speedy, and economical determination of the
issues presented;” 46 C.F.R. § 5.51. As such, those rights normally afforded to trials,
such as trial by jury, do not apply to administrative hearings. See, Appeal Decisions 2049

(OWEN) and 1405 (POWELL). Moreover, contentions of improper separation of

functions with respect to members of the Coast Guard participating in administrative

hearings are improper in these proceedings. See Appeal Decision 2167 (JONES). That is
because it is fully in accordance with Coast Guard regulations that membets of the Coast
. Guard participate in the process of S&R proceedings. Jd. Therefore, the ALJ did not err
by refusing to disqualify the Investigating Officer.
_ The record shows that the actions of the Investigating Officer throughout the
course of these proceedings were undertaken in accordance with 33 C.F.R. Part 20 and 46
C.FR Part 5. Respondent has not demonstrated that there has been any imprépﬁety
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committed in the disposition of his case. Furthermore, Respondent has not demonstrated
that the regulations | governing these proceedings fail té) provide adequate separation of
functions and contact. As such, Respondent’s claims of Investigating Officer misconduct
are not persuésive.
VL
Whether the ALJ erred by allowing certain witnesses for the Coast Guard to testify
Respondent asserts that the witnesses presented by the Coast Guard were biased,

hostile, or lacked necessary knowledge/expertise to render a valid opinion.

The record shows that, during the hearing, the Coast Guard presented three
witnesses. The first two were mariners who served with Respondent on two different
seagoing ships. [Tr. at 61, 202] Respondent asserts that their testimony should not have
been allowed since they were either named or interested parties to civil proceedings filed
by Respondent in Federal District Court’ énd should ha{re, at a minimum, been declared
‘_‘hostileé.” [Tr. at 50, 56, 166] Respondént further asserts that the Coast Guard’s third
witﬁess, Chief of the Coast Guard Medical Evaluations Office, should not have testified
since he was a Coast Guard officer and not a psychiatrist. [Tr. at 523, 547, 558, 573]

After careful scrutiny, it appears that the crux of Respondent’s argument is one of
credibility. Resfaendent argues that the three Coast Guard witnesses bad improper biases

against him which rendered their testimony not creditable. [Respondent’s Appeal Brief

at 432 - 445)

5 Starting in 2001, Respondent filed several actions in Federal court, apparently related to various labor disputes between himself, his
labor union, and his employer(s). They have no bearing on these proceedings; | merely note that all the cases have been listed as

closed, the last one in June, 2008,
6 Respondent could not/would not accept the explanation that only witnesses adverse to a party in direct Lestimony could be declared

hostile.
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““In evaluating the evidence presented at a hearing, the ALl is in the best position

to weigh the testimony of witnesses and assess the credibility of evidence.” Appeal

Decision 2632 (WHITE) citing Appeal Decisions 2584 (SHAKESPEARE), 2421

(RADER);, 2319 (PAVELIC), 2589 (MEYER), 2592 (MASON) and 2598 (CATTON).

The ALJ has broad discretion in making determinations regarding the credibility of
witnesses and in resolving inconsistencies in evidence, Id., citing Appeal Decisions 2560

(CLIFTON), 2519 (JEPSON), 2516 (ESTRADA), 2503 (MOULDS), 2492 (RATH),
2508 (CATTON), 2382 (NILSEN), 2365 (EASTMAN), 2302 (FRAPPIER), and 2290

(DUGGINS). I will not reverse the ALJ’s decision on appeal unless his ﬁﬁdings are
arbitrary, capricious, clearly erroneous, or based on inherently incredible evidence. See,

e.g., Appeal Decisions 2584 (SHAKESPEARE), 2570 (HARRIS), aff'd NTSB Order No.

- EM-182, 2390 (PURSER), 2363 (MANN), 2344 (KOHAJTA), 2333 (AYALA), 2581

DRIGGERS), 2474 (CARMIENKE), 2589 (MEYER), 2592 (MASON) and 2560

(CLIFTON).

" The record shows that the issue of witness bias/credibility was brought up

repeatedly by Respdndent during the May 2008 hearing. [Tr. at 56, 64, 68, 110, 228,
252,314, 341, 344, 387, 640] As such, it is reasonable to conclude that the ALJ
_considered such potential bias in his deliberations. See Appeal Decision 2643
(WALKER). A review of the hearing transcripts does not indicate that the three Coast
Guard witness’ testimonies were clearly irﬁplausible or conflicted. -

As the trier of fact, the ALJ in this case had the opportunity to obsgrve the
demeanor of the witnesses and determine their credibility and veracity. Counsidering the

above standard of review, I find that the ALI’s determinations regarding witness
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testimony, credibility, and the evidentiary value of such testimony were not arbitrary,
capricious, clearly erroneous, or based on inherently incredible evidence. Nothing in the

record indicates that ALJ Brudzinski abused this discretion. As such, I will not second |

guess his conclusions.

VIL

Whether the ALJ improperly denied Respondent the opportunity to call witnesses
Respondent has consistently alleged that he was denied the opportunity to call

defense witnesses during the hearing. [Tr. at 54] He continues to raise this issue on

appeal.

Respondent’s first witness list contained over 170 names and demanded that the
Coast Guard issue subpoenas to all of them. The list included United States Senators
(S'enatolr Barbara Boxer and Senator Dianne Feinstein), a Congressman (Congréssman
Elijah Cummings), Secretaries of the Department of Transportation (Secretary No@m
Mineta and Former Secretary Andrew Card), several judges, five Coast Guard admirals, a
}idst of Coast Guard personnel, and several merchant mariners. [Respondent’s
“NOTICE; AND MOTION IN RESPONSE AND OPPOSITION TO “STATUS
'NOTICE AND ORDER” AS PERTAINING TO WITNESS LIST; AND MOTION IN
RESPONSE AND OPPOSITION TO “STATUS NOTICE AND ORDER” AS
PERTAINING TO WITNESS LIST” (Pleading No. 55, filed May 1, 2008] Absent from
Respondent’s first witness list was any explanation regarding the need for the putative
witnesses’ testimony. Also absent was any contact information. The ALJ denied

Respondent’s request for witness subpoenas. ‘Thereafter, on the first day of the hearing,
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Respondent submitted an amended witness list that reduced the requested number of
court o‘rdered subpoenas to approximately 45 individuals.

Under Coast Guard regulations, the ALJ may issue a subpoena for “the attendance
ofa person, the giving of testimony, or the production of books, papers, documents, or
any other relevant evidence.” 33 C.F.R. § 20.608 (emphasis added). Respondent, even
in his amended (and untimely) witness list, failed to both justify the issuance of
subpoenas for the individuals named and to sﬁow how the testimony of those individuals
was relevant fo the issue at hand (medical incompetence). See Appeal Decision 2328
(MINTZ). Accordingly, the ALJ didl not err in declining to isgue the subpoenas requested
by Respondent.

Moreover, denial of the issuance of subpoenas does not equate to the refusal to
allow Respondent to call witnesses to testify. The record shows that, during the heaz;ing,
‘Respondent was free, and in fact encouraged to call witnesses. Instead, Respondent

| chosenot to call any witnesses. [D&O at 34, Tr. at 898-904] Despite having full
bpportunity to present evidence in support of his defens¢ in the form of witnesses,

| Respondent offered no testimony. I find that insofar as the ALJ refused to issue court

ordered subpoenas, he neither erred nor unfairly prejudiced Respondent.

VIIL
Whether the ALJ conducted improper EX PARTE proceedings
Réspondent makes numerous claims that the ALJ had improper ex parte
- discussions with various individuals, aséerting that any communication, whéther written,

telep'honic or in person, between the ALJ and a party, without all interested parties
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pr_eéent_, constitutes an improper ex parte communication. [Respondent’s Post Hearing
Brief at 86-87] Respondent’s definition of ex parte communications is clearly broader
" than that which is proscribed by the APA.

The Admiﬁistrative Procedure Act prohibits ex parte communicatioﬁ relevant to
the merits of the prgceeding. 5U.8.C. § 557(d) (emphasis added). In addition, an ALJ
cannot consult with a person or party regarding a fact at issue without notice and an
oioporturmy for all parties to participate. 5 U.S.C. § 554(d)(1).

It is difficult to address Ré‘spondent’s claims because of his overly broad
interpretation of what constitutes improper ex parte communications. He alleges that the
ALJ frequently engaged in such actions with the Coast Guard without identifying the
specific conduct. [Tr. at 42, 46,237, 315, 780] 1 have made an extensive review of the
 record and while it is possible that the ALJ may have engaged in some communication
with the Coast Guard Investigating Officer during a hearing recess, and certainly did so
in the form of pleadings when issuiﬁg orders or notices, there is no indication that he or
aﬁy of his staff discussed any fact at issue relevant to the proceedings with the
Investigating Officer or any interested person unless all ‘parties were present; the record
does not contain any evidence to support a conclusion that the ALJ had communications

that ran contrary to APA requirements. See Appeal Decision 2655 ( KILGROE}.

Therefore, I do not find this basis for appeal persuasive,

IX.

Whether the ALJ erred by ordering Respondent to submit to a medical evaluation
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Respondent asserts that his due process rights were violated because he was
ordered, without a hearing, to undergo a psychiatric examination with a doctor who had
an alleged conflict of interest.

As noted aBove, Respondent was ordered to submit to a psychiatric evaluation by
a physician designated by the ALJ. Respondent filed a motion in opposition to the ALJ’s
order, comprised of 67 pages of largely indecipherable arguments with an additional 100
pages of attachmients. Citing 33 C.F.R. § 20.309(a), the ALJ denied the motion, leaving
~ the order for psychiatric evaluation intact. Respondent refused to submit to the
" examination. [Tr. at 12-13, 797-798]

Respondent maintains that an evidentiary “due process hearing” should have been
held to determine whether there was a need for psychiatric examination.

[RESPONDENT’S NOTICE; AND MOTION IN OPPOSITION TO “ORDER
DIRECTING PSYCHIATRIC EXAMINIATION” at 14-15; Prehearing Conference
" Transcript at 101-102] Additionally, he claims that because the designated psychiatrist

personally called him to schedule an appointment, he was somehow “conflicted.” [Tr. at

12-13, 797-798]
33 C.F.R. § 20.1313 states in relevant part:

In any proceeding in which the physical or mental condition of the
respondent is relevant, the ALJ may order him or her to undergo a medical
examination. Any examination ordered by the ALJ is conducted, at
Federal expense, by a physician designated by the ALJ. If the respondent
fails or refuses to undergo any such examination, the failure or refusal
receives due weight and may be sufficient for the ALJ to infer that the
results would have been adverse to the respondent.

The central issue presented in Respondent’s case was whether Respondent was medically

competent to hold a merchant mariner credential. As such, Respondent’s mental
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condition was relevant. Moreover, the applicable regulations do not require any type of
“eViden‘tiary” or “due process” hearing before the ALJ may require a Respondent to
submit to a medical evaluation of any kind.

The notion that a designated examiring physician who personally calls the
Respb'ﬁdent to schedule an interview is de facto “conflicted” and should therefore be
disqualified is an issue of first impression in these proceedings. However, I can find no
reason to conclude that such an act would render a medical professional incapable of
forming an unbiased medical opinion. Moreover, the record is devoid of any facts to
s_upport'such an assertion in this case. Accordingly, Respondent’s argument that he was
" justified in refusing to submit to the psychiatric gxamination is not persuasive and, as
such, the ALJ did not err in ordering Respondent to undergo a medical examination in
this case.

X

Whether Respondent had/has a right to privacy and privilege with respect to
medical/personal records pertaining to his medical condition

Respondent has repeatedly claimed that his medical records are privileged and

cannot be used against him in this proceeding.
The physician-patient privilege does not exist between a physician and a
respondent for the purposes of S&R proceedings. 46 C.F.R. § 5.67. Moreover, there is

nothing in the record indicating that records were improperly obtained. Accordingly,

Respondent’s claims on this issue are without merit.

XI.

Whether theve was excessive delay of the proceedings as a whole
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Respondent has often made note of the excessive duratioﬁ of these proceedings
(approaching ten years), but does not articulate an actual issue for appeal. It seems that
Respondent is alleging that the Coast Guard has intentionally drawn out the S&R process
in his case, resulting in some harm or hardship to Respondent. There is no doubt that the
procesé of considering the Coast Guard’s claims with respect to Respondent has been a
lengthy one.

Excessive and unexplained delay in the proceedings may be grounds for reversal.

| Appeal Decision 2064 (WOOD). However, delay, in and of itself, is not per se grounds

' for reversal. Appeal Decision 1972 (SIBLEY). Before making a determination of

excessive delay, a review of the record is necessary to determine the cause of the delay,
and-whether there was any resulting unfair prejudice to the holder of the credential. Id.

The two incidents that gave rise to the claim of medical incompetence at issﬁe
here occurred aboard the vessels M/V MAUI and M/V PRESIDENT JACKSON on June
11, 2001, and January 5, 2002, respectively. The record shows that the Coast Guard
issued a Complaint to Respondent on March 6, 2003, approximately 15 months after the
second incident occurred.

The time limitations for the Coast Guard to provide service of a Complaint related
to an act of incompetence “shall be within five years after commission of the offense
alleged therein.” 46 C.F.R. § 5.55. Nonetheless, merely filing a complaint within the |
appiicabie statute ofiimitations is not, itself, controlling and the due process clause of the
Fifth Amendment to the U.S. Constitution requires a balancing of the reasohableness ofa

delay against any resultant prejudice. See U.S. v. Jackson, 504 F. 2d 337, 339 (8th Cir.

1974).
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In the instant case, it is evident that significant investigation was necessary to
determine whether issuance of a complaint was justified. The investigation involved
contacting various parties and reviewing a significant amount of documentation. Duting
this time, Respondent still held hié merchant mariner license and éould obtain
employment. Respondent has failed to make any showing that this delay was
unreasonable. Accordingly, I find no excessive delay with respéct to the time that if fook

the Coast Guard to issue a Complaint to Respondent.

The time between the original two incidents and the filing of the Complaint,
however, accounts for less than two years of the overall time up to the ALI’s D&O on
November 13, 2008, making a review of the duration of proceedings following the filing
of the Complaint jusﬁﬁed. [Tr. at 60-679, 202-258; Coast Guard Ex. 3,4] A careful
review of the docket and the pleadings contained therein makes it evident that

* Respondent, himself, is the primary cause for the subsequent prolongation of the
| ' procgedings before the ALJ.

As noted above, prior to thé remand, the record contained 179 filings, 67 of which
weré filed by Respondent and most of therremainder were required responses fo
Respondent’s pleadings. Following the remand, 73 additional filings were added to the
record, again, the bulk of which were either filed by Respondent, or required responses
thereto. In short, the vast majority of the filings were either generated by Respondent or
filed by the Coast Guard or the ALJ in response. The record further indicates that
Respondent often requested continuances, both by motion and during the hearings,

claiming that he needed more time to consider the claims against him and the Coast

Guard’s exhibits.
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Many of Respondent’s filings were lengthy, numbering in the hundreds of pages,
did not conform to the motion practice of 33 C.F.R § 20.309, and were often ambiguous

and/or frivolous. Nonetheless, their submission necessitated consideration by the Coast
Guard for response and, thereafter, by the ALJ prior to rendering a decision. The record
further indicates that Respondent requested additional “evidentiary hearings” during

these proceedings.

I do not suggest that Respondent does not have a right to put forth a
" comprehensive defense on his behalf during all stages of the proceedings. However, it
belies Respondent’s claims of harmful delay when his own actions significantly
contributed to delays associated with these proceedings.

In any event, Respondent has not demonstrated how he has been unfairly
" prejudiced by the “delay.” Nor has he made any showing that any particular “delay” was

unreasonable. Furthermore, the record does not contain any evidence to support a

conclusion that the “delay” that occurred in this case had a negative effect (or any effect)
on locating witnesses of their ability to testify. Nor is there any indication that the

“delay” substantially altered any witnesses’ ability to recall facts or events. See,

generally Appeal Decisions 2064 (WOOD). Accordingly, Respondents assertions

regarding “delay” are not persuasive.

X1l

" Whether the Coast Guard carried its burden of proof

A final issue, not fully articulated by Respondent, centers on whether the Coast

Guard successfully carried its burden to prove that Respondent is medically incompetent.
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| In these proceedings, the Coast Guard bears the burden of proving its case by a
preponderaﬁce of the evidence. 33 C.F.R. §§ 20.701-702. In the instant case, the ALJ
had to decide whether the Coast Guard proved that Respondent is medically incompetent,
necessitating revocation of his merchant mariner credential. Appeal Decision 2181
(BURKE). As noted at the onset of this opinion, I will not disturb the ALI’s findings
absent a détermination that they are ar!ﬁitrary, capricious, clearly efroneous, or based on
inherently incredible evidence.

I wﬂl not récount the Coast Guard’s case in chief here. I will consider whether

the findings in the ALJI’s D&O are supported by reliable, probative, and substantial
‘evidence. The Coast Guard’s first two witnesses established that Respondent’s actions
‘on'board vessels in which he was employed were of such a nature that they detrimentally
affected the safety of those vessels. The Coast Guard’s exhibits, including medical
" dbcim;ehts prepared by Respondent in support of his claims of disability to his union,
employers and the State of California, and other documents pr.epared by various health
care officials and doctors, established that Respondent continues to suffer from a mental
illness and will not seek treatment. Respondent’s further refusal to submit to a
psychiatric examination adds weight to this determination. Testimony of the Chief of the
Coast Guard’s Medical Evaluations Branch at the National Maritime Center established
that medical/mental impairments such as those suffered by Respondent would result in an
unsafe/unséaworthy condition should he continue to serve under his credentials aboard a
" merchant vessel.

- Respondent failed to impeach any of the Coast Guard witnesses. He did not

contradict the wealth of documentation attesting to the extent of his mental illness. He
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failed to provide any affirmative defense or establish any reason to doubt the Coast |
Guard’s evidencé. Therefore, the ALJ’s findings of fact were supported by substantial
evidence and will not be disturbed.

CONCLUSION

The findings of the ALJ had a legally sufficient basis. As has been discussed
herein, the ALJ’s decision was not arbitrary, capricious, or clearly erroneous.

Competent, substantial, reliable, and probative evidence existed to support the findings of
the ALJ. Therefore, Respondent’s bases of appeal, such that can be identified, are not

persuasive and are without merit.

ORDER

The order of the ALJ, dated on November 13, 2008, at New York, New York, is

- AFFIRMED.
M Qhara VA M Us e
Ylee, ¢ Mw\w SEP 000
Signed at Washington, D.C. this _____ day of , 2010.
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I. PROCEDURAL HISTORY

On March 6, 2003, the United States Coast Guard (Coast Guard) 1ssued a Complamt

agamst Enc Norman Shine (Respondent) that alleged he is medically i incompetent due to.a major -

- depressive disorder or other psychiatric condition. In this Complaint, the Coast Guard sought‘

. revocation.of Respondent s Coast Guard, xssued credentials: Respondent filed a timely Answer

denying the factual and jurisdictional allegations. T‘h:s case was heavily litigated and -

approximately 129 documents were filed prior to the original presiding Administrative Law

'Judge’s_ (AL;I), Parlen L. McKenna, issuance of a Summary Decision. Judge McKenna issued

his Summary Decision on February 20, 2004, revoking Reéspondent’s merchant mariner

- .credentials. Judge McKenna found Respondent suffered from mental impairment of sufficient - -

cﬁSﬁbling-c;‘haréoter which rcndered him un‘ablle to safely perform his duties aboard a merchant

vessef Respornident appealed the Decision and on December 27, 2006, the Vice Connnandant of -

. the Coast Guard issued a Decision finding that a genuine issue of material fact ex1sted Appeal |

Decision 2661 SHINE)(2006). The Vice Commandant vacated Judge McKenna’s Summary - -

Decision and remanded the case for hearing, Id.
On Jantuary 5, 2007, Judge McKenna issued an Order recusing himself from any further

part101pat10n in this matter. On January 30, 2007, the Chief Administrative Law Judge ass1gned

the remanded case to the undersigned for adjudication.

This case continued to be heavily litigated. More than forty (40) motiens, replies, and
orders were filed prior to this final Decision and Order." During the remand, Respondent

submitted many lengthy motions that individually approached or exceeded 100 pages in'Iength.

! Attachment A includes a complete index of the filings and issuances made in this case.



o UNBER DURESS AND BY COM'PULSION » The Coast Guard chose not to filea post-hcanng‘ L '-

| .‘ :Thcsci motions raised a multitude of opinions and objections. In an effort to address these and-
_ E other'issues, I ordered: an in-person pre-hearing conference to be held on October 23,2007.70On, - .
| ":-:-Octo’cer 29,2007, lissued a Memcrandum and Order of Pre~Hcanng Conference addrcssmg thc
o many matters that wete heard durmg the pre~hearmg conference
On- May 20, 2008, a hcar‘mg on these matters commenced in Long Beach, Califorxﬁa; thc s

o {*heaﬂng lasted: ﬁor four (4) days and concluded on May 23, 2008. I conducted these proceedmgs

m accordance W1th the Admimstratwc Proccdure Act as amended and codified at § 1J.8.C. 551- .

'5.9._ and Coast Guard regulations Iocatcd at 46 CFR Part 5 and 33 CFR Part 20. Lieutenant

_ -Commancier Chrxstophcr Tribolet represented the Coast Guard at the hcanng Respondent

' appeared ‘at. the hearing pro se.

"+ The Coa,st Guard mtroduced seventy—one (71) éxhibits and the tesnmony of three (3)

'Witnesses The Rcspcndent offered no witnesses and introduced two (2) exhibits into evidence, -

“ 'I‘hc,mtnesses and exhibits are h—stcd in Attachment B,

On July 9, 2008, Respondent filed a 170 page post- hcanng brief entitled

| -“‘CONCLUSONS {sic] OF LAW AND FACT ORDERED FILED BY JULY 10, 2008 - FILBD -

bnef

 After cateful review of the entire record, including witness tcstimony, applicable stamfcs S

: -.regu}atwns, and case law, the factual aIicgation of incompetence, in violation of 46 U’ S C. 7703 -

- {g fcund PROVED



. FINDINGS OF FACT

BN Respondent was the ﬁo-ld‘er of the Coast Guard issued license number 918736 whxchwas B |

issued June 1, 2000 and expired on June 1,2005. (IO Ex.2).>

2.'~','Réspondent graduated from the U.S. Merchant Marine Academy at Kings Point in 1991 N
- (Tr.at 4). | | . SR
| A. SSMAUT

3 ‘Mat‘sonNé-vi‘gation Company, Ihcorpbrate'd employed Respondent as a second assistant . . L

engineer on board the Steamship (SS) MAUI between March 6, 2001 and June 11, 2001.
(Tr. at 60-63; 10 Ex.-3). : B

4, The'SS MAUlisa 24,544 gross ton, coastwise container ship. (IO Ex. 3).

°S. On June 11, 2001, appropriate authority ordered Respondent ‘to stand watch from 04004:““-" S

' 0800. One of his responsibilities was to oversee the boilers in the engine room. (Tr.at: -
64-67; 10 Ex. 6). ' g

- 6. Asca'-second:assistant'en'gineér, Respondent’s job required that he assist in repairs .~ .~

,
i

- “conducted inthe engine room, (Tr. at 67-74; 10 Ex. 7).

- 7. On'une 11, 20601, Respondent waspewni-tt‘éd‘ t go to breakfast while standihg'watch_, P
.+ from'0400-0800. Following breakfast, the First Engineer and Chief Engineer ordered ~ -
Respondent to.return to the engine room and resume his watch. (Tr. at 66-68).

8. Respondent refused the direct order to return to his dﬁty_station. (Tr. 68, 75-76, '127).-,‘- S

9 ‘Résﬁondént was discharged for cause from the SS Maui for failure to return to his duty’ ;
- station on June 11, 2001." (Tr. at 79; 1O Ex. 6, 7. ' : R

10, For unknown reasons, Matson Navigation Compaﬁy, Incorporated later rescinded:
- Respondent’s discharge. (Tr. at 130, 145-46, 151; IO Ex. 8). ‘

B. M/V PRESIDENT JACKSON

1 l.l Amiericatt ‘Ship‘Managemenf emb‘l'oyede‘espondent as a third assistant engineer oﬁ‘bﬁai_'d“‘ff‘ et

- the Motor Viessél (M/V) PRESIDENT JACKSON between December 2,2001,and
- January 5, 2002, (Tr. at 202; I0 Ex. 4). : ‘ o

2 Citéﬁons‘referencing the transcript are as follows: Transeript followed by the page number (Tr., at __ ) Citations
referring to Agency Exhibits are as follows: Investigation Officer followed by the exhibit number (10 Ex. )
Citations referencing to Réspondent’s Post Hearing Brief are as follows: Respondent’s Post Hearing Brief followed -

by the page number (Rept’s PHB at ).



b

VA The M/V PRESIDENT JACKSON is a 50,203 gross ton, coastwise oontamer ship (IO )

Ex. 4).

| - 13. Allen Hochstetler served as the First Assistant Engineer aboard the M/V PRESIDENT

‘JACKSON between December 2, 2001, and January 5, 2002 and was Respondent’s chrect
supervisor. (Tr. at 201-240). _

14. Part of Respondent’s duties as a third assistant engineer was to rotate “duty days” with
the other engineers. During a duty day, the engineer would roam the engine room,
generally observe and inspect the components therein to ensure the equipment was

working properly. (Tr. at 202 03).

| IS The “duty day” required an engineer to work eight (8) hours during the day and then to

- beoncall durmg the night. (Tr. at 202-03).

o 16, When an engineer is not serving a “duty day,” the First Bngmeer or Chief Engmeer

‘assigns the engineer individual’ tasks to complete. (Tr. at 202-05).

17 The First Engmeer assigned Respondent only simple welding jobs because he deeined

Respondent not competent to perform many of the tasks a third assistant engineer should -
be-capable of performing, (Tr. at 208-09). '

E 18. When conducting welding operations, the general practice is that a welder advises the

- bridge where the welding is occurring. The bridge then turns off or secures the ‘
appropriate fire alarm. When the job is complete, the welder so advises the bridge and

. the fire alarm is reengaged (Tr. at 210-11).

19, During the shifts in question,. Respondent would occasionally forget to inform the bridge.

when he completed his welding jobs. As aresult, the area Respondent was working’
would be unprotected by fire alarms, affecting the safety of the ship: (Tr. at 211-13).

. 20. The- engmeers aboard the M/V. PRESIDENT JACKSON conducted firefighter training -

drills; During the training drills, it was common for one member of the team to dress in'a
fire-suit on a rotational basis. The fire-suit includes a breathing apparatus, a full suit, and‘ :

‘boots — it is uncomfortable to wear. (Tr. at 215-16).

21, Respondent resisted heavily when it was his turn to wear the fire-suit. When he did put

on the suit, there were instances where he would make a mockery of the drill and dlsmpt
training. (Tr. at 216-17). o

22, On one occasion, the engineers discovered a sthch in the engme room of the M/V
PRESIDENT JACKSON but no one knew what it operated. It is dangerous to turri on &

switch not knowing what it will do. (Tr at 222-23).



- 23. The First Assistant Engineer ordered Respondent to trace the switch to its source, Instead -
. oftracing the switch, Respondeit disobeyed the order and flipped the switch on and off =
- several times. (Tr. at 222-23). o

. 24: On December 24, 2001, the Chief Enigineér decided that no one would work on o

Cliristmas Day except Allen Hochstetler, the First Assistant Engineer, who was the duty -+

- day-engineer. Knowing that Respondent was slow to follow orders, Mr: Hochstetler = -
~ordered Respondent several times not to work on Christmas Day. Respondent still

- showed up to work on Christmas Day as if it was a normal working day. (Tr. at 224-25), -

' . 25. Appropriate authority ordered Respondent to stand watch in the Engine Control Room at: -

~ 0800 on December 31, 2001. Respondent showed up late for duty and received aletter of . :

warning. (Tr. at 226-29, 290-94; IO Ex. 10),

26. Respondent informed the other engineers, including his supervisors, that he had attendad
- Kings Point Merchant Marine Academy and that anyone who did not attend Kings'Point.
. Was'not as capable as he was. (Tr. at 214-15), _

. _-27Respondent told Allen Hoclistetler that he (Respondent) had sued people in the pasf‘-w_hc'f:i L - T
" -~ have caused him problems. Respondent also told Mr. Hochstetler thathe (Respondent) .- - """
- "had accessed the personnel records of the ship and had the entire crews’ home addresses, = .

and’knew where Mt. Hochstetler lived. Respondent was not authorized to have access to:

this information. (Tr. at 243-46; 10 Ex. 1 1-12).

28. The First Assistant Engineer sent an e-mail to his supervisors aboard the M/V
- PRESIDENT JACKSON on January 3, 2002 stating that because of Respondent’s - |
aggtession and continuous threats of litigation, he feared for his safety and livelihood and:
. requested that he not supervise Respondent on the upcoming voyage. (Tr. at 238-41:10 . -
- Bx. 12). . . ' '

- 29: Donald Bazille, an electrician aboard the M/V PRESIDENT JACKSON, wrote a letterto. - | '

- - American Ship Management on January 3, 2002 stating that Respondent’s continued - :
© . threats-of lawsuits had made the entire ship an unpleasant place to work. (TT. at 247-48; .
IOEx. 11). ' S '

- 30. Richard Bnglish, the M/V PRESIDENT JACKSON’s Chief Mate, wrote a letter to the- o
* ship’s Master on January 4, 2002. In this letter, Mr. English stated that Respondent-was -
the most disruptive crew member he had dealt with during his thirty-three (33) year
mariner career. He stated that Respondent has made continuous threats of litigation
against the.crew and ship. (Tr. at 247-48; 10 Ex. 14).

JTACKSON because of his insubordination, continued intimidation of crew and officers,”
his confrontational attitude, unprofessional behavior, continued threats of lawsuits, and -
aggressive behavior, (Tr. at 250-58; 10 Ex. 19).

31 On January 5, 2002, Respondent was discharged for cause from the M/V PRESIDENT



C. Mental Health Treatment

' 32. On July .18', 2002, Respondent filed disability insurance paperwork stating he was under.a™ AT

doctor’s care and on January 30, 2002 was diagnosed with severe depression. (Tr.at".
357-58; 10 Ex. 24), '

33..0n October 1, 2002, Respondent sent a letter to the Marine Engineers’ Beneficial .

 Association (MEBA) Medical Plans Administrator requesting his medical coveragebe - . -

reinstated. He claimed that Drs. Shafer, Riddle, and Tadros filed the proper insurance =~
-paperwork for him to obtain coverage. He further claims that he was diagnosed as.

“severely depressed,” suffering from a “mood. disorder,” totally unable to work, and was . -~

. treated by Dr. Tadros for emergency mental health care. (Tr. at 358-59; 10 Ex. 25). ..

* 34.0n November 13, 2002, Respondent filed a request with the Federal Family Bducation. -
- Loan Program to defer payment of his loans because he was disabled; He included . - -
_physician’s statement that on January 30, 2002, he became unable to work and suffered .

from severe-depression and “rule out bipolar.” (Tr, at 361-64; IO Ex. 70). -

- 35. The term-“rule out” is a medical term meaning a certain diagnosis has not been
.- confirmed, but that the particular diagnosis is highly suspected. (Tr. at 362; IO Ex. 32at -+
- 162). | E
- 36. Severe"depression and bipolar are lifelong conditions and are not temporary. (T, at 363_-; —
65). o

37. Dr. Pamela Schafer, M.D. is a psychiatrist who treated Respondent. On February 20, .
2002, Dr. Schafer sent a letter to Respondent informing him he needed to avoid conflict
since he is “highly irritable and not as aware of it as you should/could/would be. I do .-
think you need medicine for the irtitability, depression, & disrepair.” (Tr. at 369-76; 10
Ex. 28, emphasis in original). : s

38. Dr. Emad Tadros, M.D, is a psychiatrist who treated Réspondent. He diagnosed himras
- likely suffering from major depression and suggested that he avoid any stressful changes- . -
in this fife. (Tr. at 358-59, 380-88; IO Ex. 25, 29, 30, 31). :

39.:On admission to Sharp Mesa Vista Hospital in San Diego, California on January 21, =
2003, Respondent received a Global Assessment of Functioning (GAF) of 25-30, He was .
ultimately diagnosed with bipolar manic-depressive disorder and an unidentified B
personality disorder, The diagnosis also mentioned that he likely suffers from narcissistic -
‘and paranoid personality traits. (Tr. at 404-06; I0 Ex. 71). o

40, The DSM-IV is the standard diagnostic and statistical manual used by mental health
providets in the United States. (Tr. at 383). :



41, The DSM-IV contains the GAF scale. This scale is from zero (0) to one-hundred '(1'00'),‘ ;o
with ninety (90) being normal. (Tr. at 382; DSM-IV at 34, (4th Ed. 2003, Text L
Revision)). .

" 42. A GAF 0£20-30 is characterized by behavior that “is considerably inﬂuenced"by' .
delusions, or hallucinations, ot serious impairment in communication and judgment; e.g; .

sotnetimes incoherent, acts grossly inappropriately, suicidal preoccupation, or imabilityto -

‘funct‘ion' in almost all areas. Stays in bed all day. No job. No friends.” (Tr. at412), -

43, A personality disorder “is an enduring pattern of inner experience and behavior that ‘
deviates markedly from the expectations of the individual’s culture. It is pervasiveand -
inflexible. It has an onset in adoléscent or early adulthood. It is stable over time.and - -
leads to distress or impairment.” (Tr, at 414). ' S

44, Personality disorders are not treatable and last a lifetime. (Tr. at 416, 483).
45. Personality disorders normally manifest in early adulthood, (Tr. at 414,553),

46. “Narcissism is a self-grandiose opinion of yourself and stature, A narcissistic personality -
disorder is-a pattern of grandiosity, need for admiration, and lack of empathy.” (Tr.at . -
- 415), | -

* 47.Awindividual who is bipolar manic will act iri an uncontrolled manner. (Tr. at 417). .
‘Such behavior will often result in increased productivity but the activities will ofien be’
nenproductive and self-destructive, (Id.). :

48 An individual who is bipolar depressive will suffer from symptoms of depression which-
can affect cognitive thinking, (Tr. at 417). ' '

'49. Dr. Francine Kulick, Ph.D. is a licensed psychologist who conducted a mental health
~ examination of Respotident. This examination was conducted as part of Respondent’s -
lawsuit against American Ship Management. (Tr. at 423-38; IO Ex. 32 at 162).

50, Dr. Kulick diagnosed Respondent as having a major depressive disorder and a personality -
disorder with paranoid, obsessive-compulsive, and narcissistic features. (Id.) o

51.Dr. Kulick diagnosed Respondent as having a “rule out” diagnosis of delusional disbrd'er..- -
@ ' -

52 Respondent took the Minnesota Multiphasic Personality Inventory-2 (MMPI-2) test:on
January 29, 2003. The results show that he has a moderate to severe level of functional
- instability. Test diagnoses show Respondent has emotionally explosive personalities to -
i_ncfud-c paranoid personalities and states, passive aggressive personalities, atypical
depressive, and suicidal thoughts. (Tr. at 429-35; IO Ex. 32).



53. Majﬁbr'depfession is caused when there is a chemical imbalance i in the brain. Although
medication can treat the imbalance, the individual will always have the disease,

Precipitating events, such as job loss and bereavement, can trigger an episode of majot: .

depressmn (Tr. at 436)

III. DISCUSSION

The purpose of Coast Guard suspension and revocatxon proceedmgs is to. promote safety . =

at sea. 46 U S.C. 7701, To assist in thzs goal, Admlmstratxve Law Judges (ALJs) have the . e

: ‘Vauthonty to revoke mariner credenﬁals if a mariner commxts an act of icompetence when actmg;'_"*‘ RN

under the: authonty of those credentlals See 46U.8.C, 7 703.> Under Coast Guard procedural

. fules’ and regulatlons the Coast Guard bears the burden of proof and shall prove any aﬂcg&tmns : ;'f-“' a

'of‘ mmmpetence by a preponderance of the ewdence See 33 CER 20701 -702; seelso A gp BT

Decismn 2485 YATES)(1989). In this case, the Coast Guard seeks to prove Respondent is -

. medzcally incompetent.

A Jurisdiction

- Jurisdictiofr is-a questfon of fact and must 'be‘ détennined'hefo're the substantive ‘issués"i‘df

‘the case’ arc deoided Appeal Decision 2620 (COX)(2001).. Under 46 US.C. 7703(1), the Coast o |

o Guar& has }unsdwtmnal authonty to revoke a respondent s license 1f the respondent comm1tted sh

an act of mcompetence “when acting under the authonty of that hcense ..” A mariner is -

< cons:dered acting under the authority of their lxcense if the holdlng of that license is required' Iiy' 3

law ors; reqmred by an employer as a condition of employment. 46 CFR 5. 57(a), see also

_Eecision 2615 '-DALE)(.ZOOO), Appeal Decision 2393 (STEWART)(1 985)

In this.case, the Coast Guard asserts Respondent is medically i mcompetent therefore, hxs

s m‘erchant mariner license should be revoked. The Coast Guard-alleged Respondent, while

4 Smce the- alleged factual aIlegatxons occurred between March 6, 2001 and March. 6 2003 (filing of Complamt), alt

g statutory and tegulatory references, unless procedural i nature, will reflect the 2001-2003 laws.
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serving aboard the ‘Steamship (88) MAUI between March 6, 2001 and June 11,2001, and the FR

“Motor Vessel: (M/V) PRESIDENT JACKSON ‘oetween December 2, 2001 and JanuaryS 2002 DR

| ’connnitted acts of mcompetcncc Dunng these dates, Respondent was the holder the Coast

-“-Gua,rd“‘?rssuedf’h‘cense number 918736. (I0 Ex. 2; Tr. at 101).
- Respetident’s employment aboard the §§ MAUI and M/V PRESIDENT JACKSON:.}'.--

. satisfies the “required by law fest.” The SS MAUT is & 24,544 gross toni coastwise container'ship = = .-

Iwhgfe‘as‘the‘-“M/V PRESIDENT JACKSON is a 50,205 gross ton coastwise container ship. (IO .« "

Ex, 3, 4). ff‘i?ﬂe‘éé U.8.C. 8701 requires individuals serving on coastwise vessels over 100 ng'.ossﬁ-f Lo

- ton§ to'hold a Coast Guard issued credentidl. Because Coast Guard issued credentlais are
_--.requlred for service aboard the §S MAUI and M/V PRESIDENT JACKSON such service. on

B "ﬂibsé‘—vés‘sels:-=eoﬂst1tutes actmg underthe au‘th‘omty” of the credentials. _S_ggApp' eali"Demsi‘on'*” B

.12 02-7). ’I‘hus the Coast Guard has established Respondent was acting under the authonty of
"-hrs-cr-eden-tlals"whﬂe serving aboard the S§ MAUT and M/V PRESIDENT JACKSON. As such‘ S
S "the Coast Guard has jurisdiction to detexmme if Respondent commxtted an act of i mcompetence

 while.working, under those oredentxals

B. MiéntalIncompet

" Theterm ‘-‘incompetende.” is defined as “the inability on the part of a person o perfor

dts LLOWELL (1985) (interpreting the predecessot statute to 46 US. C 7701 and 46 CFR;--{',-. Co R

- reqnit?*éd;ﬁ diz‘ties, whether due to professional deficiencies, physical d'isab-il‘ity,'menta?i incap‘acity;--' e

or any combznatxon thereof ”46 CFR § 5.31. A person who suffers from mental mcompetence

maynot serve‘aboa'rd any vessel, whether in port or at sea, in any capacity in which he coul‘dy L

cause serious harm to himself, to others, or to the vessel itself.” Appeal Decision 2181

1 -
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URKE)(1980). The Coast Guard may investigate and issue a Complaint if reasondble gromidsf Yo

exist to believe the holder of a Coast Guard issued credential committed an act of incompetence -
while acting urider the authority of that credential. See 46 CFR sections 5.101(a) (1)and
5:105(a). An ALJ"ﬁnding of mental incompetence “must rest upon substantial evidence of a -
rcli&blei'andﬂ-probative character showing that the person charged suffers from a mental - '

" ‘iz'n'pai’nnent of sufficient disabling character-to support a finding that he is not competent to o

perform safely hls duties ahoard a merchant vessel.” Appeal Decision 2417 { XOUNG)(I985)

' Ox:dmanly, allegations of mental incompetence should be based upon ewdence subsequent to: any s ol

: ﬁt for duty examination and i issuance of a merchant mariner credential. Appeal Decision 228{_)'

C. Coast Guard’s Case in Chief

| __ In this case, the Coast Guard aIleges Respondent suffers from a ma}ror depresstve dlsorder.'
| ‘ or other psych:amc condition which renders hnn medically incompetent. The Coast Guard first’
" seeks‘to prove these allegations by providing evidence that Respondent exh1b1ted erratic

- -boﬁovior Wﬁile'serving as an engineer aboard the SS MAUI and the M/V PRESIDENT

- JACKSON. The Coast Guard also introduced: reports from numerous psychotherapists who

L treated Respondent These reports dzagnosed Respondent as suffering from maJor depression: ..

- . andpersonality disorders. Final ly, the Coast Guard presented expert witness testunony of Dr.-
Arthur French, M.D. Dr. French has knowledge of which medical conditions, including |
‘psychiatric, can a'ffoct maritime safety. Dr. French testified that Respondent’s psychiatric
disorders, which manifested while serving aboard the SS MAUI and M/V PRESIDENT

" JACKSON, undoubtedly makes Respondent a danger to maritime safety.

12



| '. 1. Respondent’s Behavior Aboard Vessels
Respondér’l-t graduated from the U.S, Merchant Marine Academy at Kings Point in-199'f, T
‘oﬁtgiﬁed’ a Coast Guard issued merchant hlariner license, and has served aboard several'marine: -

| yés’s‘el'saé :anf~enginee£. (Tr. at 4; 10 Bx. 32). The Coast Guard alleged Respondent displayed
.errati'd?and;p_aranéid behavior while serving aboard marine vessels. Specifically, the Coast. | |
: Gﬁard’.provided*evidence of Respondent’s irrational behavior while working as an engineer on-
' thé-’SS’MAU‘I- andthe M/V PRESIDENT JACKSON. The Coast- Guard ‘beiié'ves the evidence -
*'sﬁbws‘that"“Resﬁbndent has a mental impairment which aﬂ':‘ects his ability to serve safely aboard. - -
-gilaﬁtimé‘vessels. |
| SS MAUL

B"etiveen- March 6, 200 lI , and June 11, 2001, Matson Navi gation Company émploye(f‘ :

Respondent asa seoond assistant englneer on board the 24,544 gross ton coastwise SS MAUL

. (Tr at 60-63 IO Ex. 3). Cecil Ray was the SS MAUI’s Chief Engmeer during thls time penod

_"aﬁdﬁwas?R-‘espdndent’s supervisor, (Tr. at 62). Mr. Ray graduated from the California Mafitime = .~

Academy in 1970 and is-a well respected mariner. (Tr. at 56-60). Mr. Ray testified on'behalfof -+ "

the Coast Guard concerning Respdndent’s actions onboard the SS MAUL
On June 11, 2001 Respondent was ordered to stand watch from 0400 to 0800 in the SS AR
MAUI’S engme room. (Tr. at 64-67; 10 Ex. 6). Respondent’s principle responsibility was to .

" oversee the boilers, which were exp.cnencmg‘problems and in need of repair. (Id.). Duringhis- = -

‘watch, Respondent was permitted to obtain breakfast, but was ordered to return to hiswatch -~

: stﬁﬁoﬁtéﬂé‘r eatﬁlg‘ breakfast. (Id.). However, following breakfast, Respondent told his
. supervisors that union rules prohibited him from continuing to stand watch and he refused to- |

return fo his duty station. (Tr. 68, 75-76, 127).

13



As'the Chief Bngincer, Mr. Ray was in Respondent’s chain-bf—command and served as "

- Respondent’s supemsor aboard the SS MAUL (Id.). A command structure and the ab111ty of

_:mdmduals to-follow orders are very important aboard merchant marine vessels as it promotes
safety at sea. (Tr. at 78). Respondent’s refusal to return to work negatively impaeted the ability -
' ofﬁe-cmef Engineer to complete the needed repairs to the boiler, creating a potential.safety' .
“jssue.” (Tr: at 74:75, 134-35). While an employee has the right to refuse an order which w_oaifds _
‘put someone in danger, Respondent’s reﬁ;saI to work was based on a contractual dispute, (Tr. at- -

| 768“,‘ 140). Asaresult, Respondent was dispﬁarged for cause from the 88 Maui for feilure to -
'retui'ﬁ:td'hi“s duty station on June 11, 2001, (Tr. at. 79' 10 Ex. 6, 7). Matson Na{;igation '

| Company later rescinded Respondent’s d1scharge it is not known why the dlscharge was

| rescmded (Tr at 130, 145-46, 151; 10 Ex. 8).
Respondent’s refusal to work on June 11, 2001 was not an isolated incident. Mr. Rayhad.-' -

| tﬁebﬁpartunity.towo;k with Respondent over a period of about six (6) months and found
| Respondent very hard to supervise and direct. (Tr. at 96-97, 165-80). Ina -perfﬁ’rﬁaance- }

evaluation of Respondent, Mr. Ray wrote “Mr. Shine is a professional victim. He can never =

| accépt*faiul".cj‘fo.r:hi.s-own actions or lack there of . . . [h]e lacks the skill to be a [second assistant

" enginéef-arid] lacks thie personality to seek knowledge from his fellow engineers.” (Tr.at92-94;. .. -~ -

' IOf"'ﬁx.' 7). Mf."Rfay testified that while Respondent is intelligent, he is very difficult to work
with, has-a hard time focusing-on his job, and should riot be serving as a merchant mariner. (Tr.
at 180). I fmd' Mr Ray’s testimony highly credible,

MYV PRESIDENT JACKSON

- ‘Bet\x(een Décember 2, 2001, and January 5, 2002, American Ship Maﬂagement employed™

Réspondent as a third assistant engineer on board the 50,205 gross ton coastwise MV

14



- PRESIDENT JACKSON. (Tr. at 202; 10 Ex. 4). Mr. Allen Hochstetler served as the First
_ Aésistant Engineer aboard the M/V PRESiD‘ENT JACKSON during this time period and was-
Respondent’s direct supervisor. (Tr. at 201-240). Mr. Hochstetler testified on Behalf of the
Coast-Guard concerning Respondent’s actions aboard the. M/V PRESIDENT JACKSON. I find .
 his festimony to be highly credible. |
Part of Respondent’s responsibilities aboard the M/V PRESIDENT JACKSOS wereFtéf

- rota‘fe‘-“duty'days” with other engineers. (Tr. at 202-03). A duty day required the engineer on .

- B‘&tir-.to:’;m:irﬁ-»the engine room, keep an overall eye on everything, and ensure the eqﬂin;ieht—-‘w&sﬂv e e

| Wofkiﬁ;g‘.properly. (Id:). When an engineer was not serving a “duty day,” the First or Chief
| ‘En;giﬁeer assigned that engineer various tasks. (Tr. at 202-05). Respondent.did_ fiot have the
skilly or desire to accomplish many of the tasks a third engineer was expéected to undertake (Tr ,
Coat 268-@9 and his mabﬂlty to perform cornphcated tasks interfered w1th the abll:ty of the First' |
- Engmeer o effectzvely deiegate work within the engme room. (Id.). However, Respondent was. -

capable of completing simple welding jobs and was often assigned such tasks. (;g.).

When con’ducting Welding aboard a vessel, the welder needs to secure the fire zone in'the .

' area of the ship in which he is working. (Tr. at 210- 11). This is accomplished by 1nformmg the =
bndge that Weidmg is occurnng and the bridge then tursis off the fire alarm. (Id. ) Aﬁer the
weldmg is finished, the welder 1nforms the bridge the work is completed, and the bridge

‘ reeﬂg‘a'ges the fire alarm. (Id.). When Respondent conducted welding, he would frequently

_7 forget to-‘iﬂform the bridge when he completed his Work. (Tr.at 211-13). Asaresult, the.area‘ |
' Reépondgﬁt was Working would be unprotected by fire alarms, affecting the safe,t-y‘ of the shi;ﬁ;

(Id): Respondent’s supervisors informed Respondent such actions were unacceptable and he

neaded to be more diligent, (1d.).
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The engmeers aboard the M/V PRESIDENT JACKSON also conducted ﬁreﬁghter

. t:mtmng drills. (Tr. at 215-16). During training drills, it was common for one member of the

o ':teain todressin‘a ﬁre—smt (1d.). The ﬁre—sult included a breathing apparatus, a full su1t, and

s 'boots 1”: was" uncomfortable to wear. (Id.). ‘While each member of the team was ordered to

' f'weer the ‘suit, Respondent would always protest greatly when it was his turn to put on the suxt

- ‘(’I‘x; at 216 17). When Respondent would eventually dress in the suit he would proceed to meke

C.oa mockery of the drill and disrupt the training, (Id.).

‘While Respondent did eventually obey orders to wear the fire-suit, Respondent did: not

faiWays* obey'drrect orders. For example, an unknown-switch was discovered m'the engine roem‘_'.: o
Of the M/V PRESIDENT JACKSON. (Tr at 222). Mr. Hochstetler ordered Respondent to not R
- turéx the' SW‘ltCh on, but instead to trace the sw1tch to its source; it can be dangerous to tirn on a ‘] -

: 'swﬁtoh 0t knemng what it will do. (Tr at 222- -23): Instead of traozng the switch, Respondent y

3 "-‘dxsobeyed the order and ﬂapped the sw1tch on and off several times. (Id. )

Another example of Respondent’s inability to folIow orders concerns his acuons on’ IR

- 'Chzhstmas Day 2001 On December 24, 2001, the Ch:ef Engmeer de01ded that no one would"

Coa

B won‘k oft Christmas Day except Mr. Hochstetler, who was the duty day engmeer (Tr at 224—25):. : .

5 Knewmg Respondent was slow to follow orders, Mr. Hochstetler ordered Respondent severa]

| t1mes not to work on Christmas Day..(1d, ) However, Respondent still showed up to work-on:

- ‘Chnstmas Day and proceeded as if it was a normal workxng day (Id.).-

Respendent’s failure to effectweiy foilow orders was not the only marnner in Winch he ROUER

eredted adisruptive environment aboard: the M/V PRESIDENT JACKSON. He was oﬁen i
E eonfrontatzonal with other ofﬁcers and crew. For example, ReSpondent frequently mformed

- otfidr engmeers,.mclud'z‘ng his supervisors, that he attended Kings Point Merchant Marine
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g Aeademy anid‘that anyone who did not attend Kings Point was not as eapable ashe. (Tr.at 214~

' 115) Respondent would also inform crew members that he would sue anyone who caused him

o v--preblems (Tr. at 243-46; IO Bx. 11-12). In addition to this implicit threat ReSpondent toIer!.‘{."- R

B 'Hochstetier that he had access to the persennel records of the ship and he knew the entlre csews e

- home addresses including where Mr, Hochstetler lived. (Id) Mr. Hochstetler beheved

‘ -f-,rRespendent assertions e€ven though Respondent-was not supposed to, have access to this -

| -‘“‘-."-;‘,iﬁfdﬁaat:ieﬁ*u @-‘)

M Hoehstetler was ooncemed about ReSpondents actions and wrote an e-mail. to h:s S

- supervxsors on JanuaryB 2002 (Tr at 238- 41 IO Ex. 12), In this e-maJI Mr. Hoehstetler

' :-=stated becaase-of Mr. Shine’s aggressmn and. continuocus. threats-of litigation, he feared for his"

.safety and’ I1ve11heed and requestecf that he not supervise Respondent on the upcemmg voyage O

: ,(___ ) This'was not the only letter ﬁled with the ship’s cham»oﬂcommand addressmg concerns S

o ;reiatea to'Respondent. Donald Bagille, an electnctan aboard the M/V PRESIDENT JACKSON, .-

L ':‘Wrote & letter ‘to American Ship Management:on January 3, 2002. (Tr at 247»48 IO EK 11) 111 i

R ‘th1.s Ietter, Mr Bazill stated Respondent’s oontmued threats of law suits had made the entlre shxp L L

,‘"an unpieasant place to work (1d.). Rictiard English, the M/V PRESIDENT JACKSON’S ChIef ) : i,-

--_'Mate, wrete aletter to the ship’s Master.on January 4, 2002 (Tr. at 247-48 IO Bx 14) In th1s :"" f- :

B letter, Mr English sa1d Respondent was the most dzsruptlve crew member he had dealt with- -
B ,dunng"hls‘=tlnrty~three--(3'3) year mariner career. (1d.). |
On ] anuary 5, 2002, Respondent was d1scharged for cause from: the MV PRESTDENT |

' JACKSON because of his insubordination, continued mtlmldation of crew and ofﬁcers

: confrontatlonal behavmr continued threats of lawsuits, and aggressive behawor (T‘r at 250- 58 ; S

: "xeax 19)
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2. Respondent’s Mental Health Evaluations
ALJ Ordered Medical Evaluation

In this case, the Coast Guard alleges Respondent is medically incompetent due to-a major

- ‘dépﬁéSSiVé disorder or other psychiatric condition. Per the regulations, “[iJn any proceeding in” .

which the physzcal or mental conditxon of the re[spondent is relevant, the ALJ may order himeor: -

her to undergo-a- medlcai examination.” 33 CFI* 20.1313. Since this case concerns

- Respondent’s mental condition, the underszgneé issued an order directing Respondent to undergo- -
I .. a"ﬁd&ibﬂ‘i examination by psychiatrist Dr. Nathian Lavid at government -expen'se.. .Dizriﬁg the:
- "h;aﬁdg;:Réspondent sta;ted'Dr. Lavid called Respondent as his house in an attempt to_‘scﬁeduié;_ L
anappointment, (Tr, at 12-13, 797~98). Respondent took great offense to Dr. Lavid’s éal'l-'and?f- ‘
“found it an invasion of privacy. (1d.). Respondent’s position is that Dr. Lavid’s staff should"--E |

- ~have called Respondent fo make the appointment; he believes Dr. Lavid calling himself shows -

prejudice. (Id.). Asa reéuit, Respondent refused to undergo the ALJ ordetred medical

exarhitiation, (Id.).
A respondent’s refusal to undergo dn ALJ ordered medical examination méy besifficient’ - ..
© " grounds for the ALJ to infer the results of such an examination would have been adverée to tlle _ i

- resporident. 33 CFR 20.1313. While Respondentfésserts Dr. Lavid is prejudiced, Resﬁondéﬁt’-s_". -

only-basis for this-determination is that Dr. Lavid called Respondent to make an appomtm"éﬁt.ﬂ_ A

" doctor’s:attempt to schedule an appointment does not establish prejudice and is not sufficient -
. grounds to refuse a medical examination, As a result, an inference is drawn, in accordanice with .-

- 33 CFR 20.1313, that the results of the examination would have been adverse to Respondent.
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Respondent’s Admissions and Medical Record

- During the hearing, the Coast Guard introduced medical records and admissions made‘b'y-'f

‘Respondent concerning his mental health. As no physician-patient privilege exists in sﬂsﬁens‘imi‘ PR

 and revocation hearings, the Coast Guard is allowed to introduce such evidence as long itis . .

‘ "r”éiét'f&ntiito” &16=charg63'ai'leged; See 33 CFR 20.802, 46 CFR 5.67. Since this case.concerns -

-'Rié§pdﬂdént=‘s menta‘l condition, Respondenf’s medical reécords and admissions conceming:'hist BRI

: menfal health are reievant Furthennore, in light of Respondent’s refusal to be exanuned bya

- churt appomted psychlatnst these doeuments are of significant probative vaiue The foliong

" is-a:summary of Respondent mental health admissions and records,

Dr. Pamela Schafér is a psychiatrist who treated Respondent (Tr. at 369-76; 10 Ex. 28) o

B On February 20, 2002, Dr. Schafer mailed a letter to Respondent mformmg him: hIS insuirance”

' _woiild:-cover an ddditional twenty-seven (27) sessions. (Id.). Within the letter, Dr, Schafer' a_Iso-f--i-' s

- -informed Respondent she did not think he-should"leﬁvg town for school. (Id.). She wrote,“I -

thirik that you are too-ill and will just get into more conflict there. You need time away from t'hé"-'-‘ .

' cotiffict, “You are highly irritable and not as aware of it as you should/could/would be. Idothirk -

you need medicine for the irritability, depresswn, & dlsrepair ? (id. - emphasm in original): . -

On October 1, 2002, Respondent filed a letter with his health insurance oompany

requesting his:medical coverage be continued. (Tr. at 358-59; IO Ex. 25). Respondent statgd-;he-- RS

was.disgnosed as being “severely depressed” and suffering from a “mood disorder.” (Id.).

Respondeiit asserted his condition made him-unable to work; he was being treated for emergenéy = .

menféi" health care; and he needed his insurance to continue so he could continue his

psychotropic medication. (Id.).
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On November 13, 2002, Respondent filed a request with the Federal Family Education

Lpan" Progx'arn‘ to defer his educational loan payments because he was disabled. (Tr. at 661-64; - |

- IO'Ex. 70). Within this request, a physician stated that on J anuary 30, 2002, Respon&ent-becénde" -
- unable to work and was diagnosed with severe depression and rule-out bipolar. (Id.). The term™ ——
* “rute-out” is a medical term meaning a certain diagnosis has not been confirmed, but the

- particuldr diagnosis is highly suspected. (Tr. at 362; 10 Bx. 32 at 162).

. On January 21, 2003, Respondent was adm1tte<i into Sharp Mesa Vista Hospztal in San..-

’ Dlego Cahfomla (Tr. at 404 06; IO Ex. 71). During his stay, Respondent was diagnosed: thh
-. : ‘b1polar mamc-depresswe d1sorder an unidentified personality disorder, and likely suffenng from
' narcxssmtxc- ar:d ‘paranoid personality traits. (Id.). The psychiatrist treatmg Respondent was D‘r
" Emad' Tadros (Id.).. Dr. Tadros treated Respondent for several months prior to the J anuary 21
- 2003 hospital admxssmn and had previously dlagnosed Respondent as likely suffenng from

- miajor depressmn (Tr. at 358-59, 380 88; 10 Ex. 25, 29, 30, 31).

W}ule at Sharp Mesa Vista Hospital, Respondent was given a G}obal Assessment of

. “ Funcﬁomng (GAF)rating of twenty-five (25) to thirty (30) upon- admission. (10 Ex. 71). The :
GAFisa scale-used by mental health professionals to assess a person’s cutrent mlental‘ state. (TT. -
j ~atl382-84). This scale is from zero (0) to one-hundred (100), with ninefy (90) being normal,

* (1d.). A GAF rating of twenty-five (25) to thirty (S'O)is characterized by behavior that “is -
consaderably influenced by delusions, or hallucinations, or serious impairment in commumsataon" IS
-and judgment, e.g. sometimes mcoherent acts grossly mappropnately, suicidal preoccupahon, ot

‘_ inability to function'in almost all areas. Stays in bed all day. No job. No friends.” (Tr. at412).

.--On January 23,2003, Dr. Francine Kulick, a licensed psychologist, conducted a mental

B health exam of Respondent. (Tr. at 423-38; 10 Ex. 32 at 162). This exam was conducted as part
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of Respondent’s lawsuit-against American Ship Management. (Id.). Dr. Kulick diagnosed

: Reé'pondent as having.a major depressive disorder and a personality disorder with parénoi'd,_
qﬁé&ésive" cbxﬁpulsi—fe, and narcissistic features. (Id.). She stated there i a “narcissistic qua;-llity." o
..ris*M'ré?S'hinE’_S‘gl‘aﬂdiosi-ty about his accomplishments.” (IO Ex. 32 at 162). Dr. Kulick also - - |
‘ wrdtlﬁ"th&t' Respondent has a rule out diagnosis of delusional disorder and consisteﬁt- vnththxs e
- .diiigrlosis,.Réspondent “seems to feel conspired agéﬁnst and the victiﬁ of an igiﬁstiée that'-iﬁus‘t-;-.‘ o
7 be"reniedied by legal action.” (Tr. at 423-38; IO Ex. 32 at 162). She asserts Réspondent"é;ﬁotk“ -
- ié’i‘thé focus of his life; howevet, his personality disorders create longstanding probléxﬁs‘W’ithhisz . | R

‘ 'jébs: (IO Ex. 32 at 163).

On January 29, 2003, Respondent took the Minnesota Multiphasic Personality Invéhfo_r.y—

2(1\4?\4%?12) (Tr. at 429-35; IO Ex. 32). Thetest results found Respondent has a moderate to

. severelevel of functional instability. (Id). It further indicated that Respondent has emotionally .~ <" -
 explosive personalities to include paranoid personalities and states, passive aggressive

"pé‘r_s'o}zal‘i’ti‘es, atypical depressive, and suicidal thoughts. (Id.).

3. Mental Conditions 'ﬁnd-'Dimger to Maritime Safety

Coast Guard regulations do not list specific mental conditions that disqualify a mariner -

_ froni"l}mlding a merchant marine document or license; howeyer, the Coast Guard provides
o ..‘g@ideﬁnes for evaluating & mariner’s medical eligibility in its pubﬁshed Navigation _and"Vessel‘:
| -Ihé;j@cti‘on'(}ircular (NVIC 2—98). (Tr. at 328-43; 10 Ex, 63, 64). NVIC 2»98 addresses some‘,: :
~but not alt mmtal health disorders which may disqualify an individual from holding a ni,erchant" L -
 maiser credential. (Id). Examples of potentially disqualifying disorders include: having-fbeenf.' -

- diagnosed with a primary psychosis, having a condition requiring the use of psychotropic

medications, and exhibiting suicidal behavior. (1d.). If a mariner is found to have a
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Y d1squa11f}nng mertal disorder and is denied a Coast Guard 1ssued credential, the manner may

. ;;,request a‘wavier from the National Maritime Center. (Tr, at 339-47; 10 Ex. 64) Dr. Arthur

- "French is Chwf of the Medlcal Bvolutlons Branch-at the National Mamtxme Center (T at 323)

- - Hig! department is respcanszble for determining if a mariner’s medical cendltxon Wlll affect marine-f‘- R

Lo safety andifa wavier should be granted. (Tr, at 346-47)

'. Dr ArthurFrench testified on behalf of the Coast Guard and prowded an oplmon on haw

E ‘Respondent s'mental.condition could affect matine safety. Dr French entered the Coast Guard L

Academy in. 1969 attended medical schoot in 1984, and contxnues to serve with the Coast- Gnard g

- ';;as amedzaa} doctc)r (Tr. at 323-27). Dr. French is knowledgcable on issues conicerning mental S

e health and has treated patlents with psychiatric diserdets, (Id ). Dr.French i is not a psychlatnst .

‘-andfls 0ot an expert at the diagnoses of mental conditions. (Tr. at 547 558 -59). However, a ERE

teview of Dr French’s: background and testimony establish that Dr. French has a strong | | S

-undarsiandmg..of how mdmduai ‘med1ca1-eond1tions can affect safc maritime operations'

L Therefofe instead of prowdmg a diagnosis of Respondent Dr, French rev:ewed the dxagnoses -;-'-f: e B

o prewously made on Respondent and d1scussed how such mechcal oondmons could affect

o mantmie safety Dr. French’s testimony was found-to be thhly credible. Dr. French concluded’ BN

E uthat ] manner with Respondent’s medioal conditlons would represerit a great danger to hlmself '_j:' ST

and to cthers if allowed:to operate under merchant mariner credentials. (Tr, at638). 1 accard

: great Welght to Dr. French’s opinion.

As addressed above, Respondent has been dIagnosed as suffering from several severe .

‘meﬁtal heaIth condztmns to zncIude mood disorders, personality disorders, and délusmnal

- dlsorder Dr. French asserts that each of these conditions can affect & mariner’s ability to safaly B

| perforrn diities aboard a vessel. Let us ﬁrst consider Respondent’s mood dxsorders :
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) Reépondemt_ was diagnosed as suffering from two (2) mood disorders, to inciude'éihajé‘r:‘ e

depressive disorder and as experiencing manic episodes. ‘Major depressive disorder is cause’d‘-b'y-' ot

o 'fa chemtca:l 1mbala,nce in the bram and results in loss of concentration and affects an- mdmdual’

A--.cagmtwe ‘chmkmg (Tr. at- 417, 436, 476). Precipitating events, such as job loss and

- *'-befe‘aVémentvcan ‘tnggerrepi-'so‘des of major depression. (Id.). Likewisé, manic indi'\'fidﬁalfsﬁvvi‘ﬂ‘:- CI

;.-:'oﬁen behave inan uncomroiied manner. (Tr. at 417-18). Such behavwr may result in mcreased Hex o

2 :".-producnwty, however the activities will often be ineffectual and self-destructive. (Id.). An’

5 mdrqu;za‘-l-:‘who suffers from major depressive disorder and is manic is considered to be b1—p_@;1azjg ; DR

| '_,maniczdﬁe?ﬁessi_ve. Dr. French states the physical and cognitive manifestations of a p“é'rsonj-'
. l"."sﬁﬂ'%‘g‘jftom?bi-p“d‘lar manic depressive disorder are not conducive to a safe maritime
P anvrronment (Tr., at 416-17, 424-25), The ability to bein control of ones actions and to have

isikinig is necessary for adequate performance when working under maritime

oredentlals (Id). While mood disorders can‘be'treatable they are hfelong'condltmlls and aré" DRI

AR not tmp@rary (Tt at 363-65, 480). Respendent prowded no evidence he is currently seekmg

: 'trcatmenf: for his' mood disorders.

.. :Respondent has also been diagnosed as sufferihg‘frcm, or has been deémed likely to T

- 'possess; several personality disorders to include, narcissistic, obsessive~compulsive, anid . - .

paratioid petsonality disorders. An individual with a narcissistic personality disorder will display - -

| apattem of grandzosxty, need for admlratlon and lack of empathy. (Tr. at 415); DSM-IV at7I4 g o

."_':'_(4th Ed 2003, Text Revision). An individual with obsess1ve«~cornpulswe personahty dlsorder is- ‘- L

e preoccupied with mterpersonal control at the expense of ﬂex1b1hty, openness, and efﬁclently

. DSM—IV at 725 An individual with a pararioid personalzty dlsorder displays a pattem of dlstrust‘ S

of otfiers such that théir motives are.aaterpreted' as malevolent, DSM-IV at 690. PerSonaIi‘ty": B e
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.disorders are not treatable, last a lifetime, are always present, and get better or worse depending ==+ - .
“on the conditions. (Tr. at 416, 480-83). Dr. French attributes Respondent’s argmnentativeness‘,."
K mﬂex:bihty, and 1nab111ty to follow orders as outward manifestations of hxs personality dxsorders -

,(Tr at'446, 480-84). Such behaviors result in more mxshaps aboard maritime vessels. (Id.). -

Iﬁdi‘vi‘duais with these types of personality disor'ders are dangerous to maritime safety. (Tr.at

480-84).

" Fihall—y, Resporident was also diagnosed as likely éuffering from a delusional disorde‘r, A s

person suffering from a delusional disorder will have one or more non-bizarre delusions that. -

pefSist forrat least a monﬂi (Tr. at 437; DS‘M-IV at 323). Consistent with this diagnosis, a

o doctor who treated Respondent stated that “Mr. Shine seems to feel conspired agamst and the
-vmnm ofan injustice that must be remedied by legal action.” (Tr. at 438; IO Ex. 32 at 162). Dr. :
Frénchistates that such delusional thoughts can be exacerbated by precipitating events and-a .

-suféﬁ'sfﬁi‘- environment. (Tr. at 556)

- Dr. French summarizes his testimony by stafing Respondent suffers from a bad-disease - n
and*“is not medically, physically competent to hold a mariner’s credential.” (Tr. at 63 8).

Certam events and environments can exacerbate Respondent’s mental conditions, which cause -

défisiénal thoughts, paratioia, and aggrgésioh. (Tr. at 556-57): Dr. French states that while . -
- -'R@Oﬁd'ent might be able to function in a jdb which entails very little social ihteracﬁoh,

Respendent céx*tainly is'not able to function aboard a merchant vessel. (Id.). A merchant vessel

creates lots of stresses on individuals, is very structured, and has a para-military envirohment 3

(___) Dr French asserts that “[t]he personality disorders that Mr. Shine has are not consistent

with the safe operation in that environment,” (Tr. at 557).
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4. The Coast Guard has Satisfied it Burden of Proof
" The-Coast Guard initroduced substantial evidence establishing Respendent suffers ffmhf{

mé;ﬁy- sevete merital health conditions, to include mood disordets, persoﬁality disorders, and ‘a g

o '-délusibna-lﬂdi-SOrder. As Respondent refused to undergo an ALJ ordered medical examination; an’ R

'iﬁférenée is di‘aWn‘*that the court ordered test would'have confirmed Respondent suffers from™..
" these iental health conditions. In additiona} to medical records, the Coast Guard mtroduced
ewdtmce ofRespondent s d1srupt1ve behavmr aboard the SS MAUT and M/V PRESIDENT

- JACKSON. The Coast Guard’s expert witnesses testified that these actions, which include =

- argumentativeness, inflexibility, and inability to follow orders, are outward manifestations of - - - = -

Respondent’s psychiatric disorders. Such behaviors result in more mishaps aboard maritime - |

“ vwse‘l's:and‘are not conducive to safe maritime 6perati0ns 'Ih'e undersigned finds the Coast -

L “."’Gaard mtroduced substantial ewdence of rehable and probat:ve value which estabhshed

I Respondent suffers from a mental tmpamnent which renders him unable to safely perfonn hls
| duﬁes aboard a merchant vessel, Absent arebuttal of such evidence, the Coast Guard has put -

: forth sufﬁclent ev1dence establishing Respondent is a danger to himself and. others and shou}.d

B .not be aIiowed to serve aboard a mannme vessel.

D. "Resnbﬂ&en-t%s"-Rgb_gttal

g Reépqﬁdent’s actions throughout these proceedings have been very erratic and difﬁcul_t'--td:‘- '
| understand Respondent’s filings were often in excess.of 100 pages in length and lacked .
_ cohérénft_rains of thought. Duﬁngthefheaﬂng, Respondent Was very combative with all partxes,
" ) rnade continuous intetruptions of the judge and witnesses, and showed total discontent for the .

proceedmgs The unders1gned inquired with Respendent of why he contmuousiy mterrupted the o

i judge and Respondent replied, “[bJecause you're not a real judge.” (Tr. at 116-17). In
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" accordance with 33 CFR 20.202(1), the underéigned was well within his power to exclude
| Resﬁondbnt from the heari‘ng for disrespect and rebellious conduct. However, taking into |
consideration Respondent was pro se and the Coast Guard charged Respondent with suffenng
. from ¥ mental impairment, the undersigned permitted Respondent to remain at the hearmg
‘ 'Furthermore, due to the convoluted nature of most of Respondent’s arguments, it would have
- beenwithin the power of the undersigned to dismiss such arguments outright as being not L
a probatwe and’ Without merit. However, the undersigned has attempted to decipher Respondent’
-arguments After reviewing the transcript in-depth and upon studying Respondent’s 170 post- .
hearing-brief topics (which contained nq subtitles, subsections, or enumerated findings of fact o "

| ;,:andi?cbn"clus'ians of law), the undersigned determined Respondent’s argumients fall w;thm five (5) ;.
. ﬂz(_af'(;ﬁa‘i*gcs,' {2) the ALJ acted £nappropxiate1}.f'during the hearing, (3) the Coast Guard failedto’

this'is:a military tribunal which has no jurisdiction over Respondent. These five %) arguméﬁt's:-i:' R

* will'be addtessed below.

1, Underlying Reason Behind Charges

, 'Réépéndent-aSSerts his competency is not‘ the real reason why the Coast Guard has _

contmues to-try and quash and not ailow to be heard, and not just now, but for the past five years-‘-\ :
or more” (Rept s PHB at 14). Resp‘ondent believes the Coast Guard has 1ev1ed the charges- S

agaiﬁs‘t-‘him as part of a larger plan to attack American shipping interests and likewise improve. .. .

Buropé’s maritime fleet. (Rept’s PHB at 77). Rc‘spondcnt asserts,
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genieral categories. These categories are, (1) there is an inappropriate underlyirig reason bghih{_i? e T e

| pﬁeéeﬁtﬁev:'dence of inbbmpetenc@ (4) Respondent was not allowed to present his case, and.(5) Sl

" injtiated these proce‘edi-n‘gs against him. Instead, Respondent states “fs]omething is very wroﬁg- T

‘here and-it is not a problem with the Respondent it is what he knows and what the Coast,Guard’ L
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There is much, much more going on here, and no matter what one
wants to imagine or believe the Coast Guard is being used as a Trojan
Horse of sorts to administratively attack and injure American Flag
shippmg, and American Flag Federal Maritime Officers and crew,
while the Germans begin to set to sea in numbers not seen since before
World War I One needs to stop and thiftk about what the Eutopean
Unionractually is, and what it has been up to since the end of World
War IT before dismissing any of this or working aggresswely to
declare the Respondent ‘incompetent.” Anyone who moves in this
direction, rather than moving toward informing NAVAL
INTELLIGENCE is and should be considered a spy and enemy of
Ameéricans, .

(Rept’s PHB at 77)

.......

The. matters going on with former Governor and Attorney General Don
Szegelman from Alabama, those that have occurred with Military Cpl.
‘Pat Tillman, and CIA Agent Valerie Plume, Boarder Patrol Agents
Jose Campean and Ignacio Ramos and other are all tied to these instant
. matters, as are the recent firing of the 8-9 U.S. Attorneys as one of
" them'Carol C. Lam has been involved in these matters directly and
-+ was one of the 8-9 who were terminated, and there are many others as

well.
- (Rept’s PHB at 56)

Respondent believes the Coast Guard targets mariners who stand up to such mjustlce o
And smce Respondent rocked the boat by repotting a violation (whistle bIowmg) aboard the .

'.n;erchant niarine vessel S8 Comet, the Coast Guard has targeted Respondent. (Tr. at 35).

. -iiés;)dzident"beiieves that while the investigating officer, LCDR Tribolet, is trying to cover “up. L

- the incidents from thie SS-Comet,” he does not think LEDR Tribolet is aware of the grand
scheme of the government to dismantle American shipping. (Rept’s PHB at 18). However,

Res_jsen&ent’ believes: LCDR Tribolet “is becoming more and more aware [of the cons_piracyj; or’

* willingly looking the other way as he has been placed on Notice.” (Id.). Respondent asseris that - ° L

~ he'is now being treated like a Japanese prisoner during World War II and what the Coast Guard.
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.'.'a__emphasus iy onglnai 72).

Respondent provided no evidence of the allegations he alleges For example, Respondent

K f;=d1d not provxde documentary or tesnmomal evidence addressmg his “whistle blowing” actlons

e aboard the $S'Comnet or why such actions relate to this case. The allegation of a govemmental
R -W1de eonspn'aoy to dismantle American sthpmg is aIso not supported by ewdence However, o

O ithe iack of" such evidence is 1mmater1ai The purpose of these proceedings is not to rev1ew “ e

; ifev:ldence -and: determme why charges were brought. Instead, the purpose.of these proeeedmgs 1s i

- V‘rewew ‘evidence and determine if a mariner committed an act of incompetence. See 46 U S C o

- ;7701 7703 Respendent’s aﬂegatlons that the charges were brought because of an 1mproper, L

R altematwe reason are found to be without merit and are irrelevant.

2. Inappropnate Behavwr of ALJ

Respondent argues that the actions of the unders1 gned during the hearing wete

S meppropnate and: olearly demonstrate a “stacking of the deck” against Respondent For o
" . ‘f.example, Respondent claims the unders1gned purposely delayed lunch on the second day of the
o ‘ fhsanng because heknew Respondent did not have the opportunity to eat breakfast (Rept’s PHB

| o at 69) Respondent states, “after the Respondent had somehiow weathered the first day of: the

mgs’ Respondent ra1sed the issue of when the proceedmgs might break for lunch-as lt

. -was 11 45 -am and'Respondent had not liad an opportumty fo eatin the morning.” (Rept . PHB B L
| gt 69 Tr. at 429 452). Lunch was not taken until 12:25 pm, (Tr. at 452). Respondent aIso o
5 -o1a.1ms tewas treated unfairly because the air conditioning in the courtroom was not operatmg
g \-‘f?ell. {(Rept's PHB at 68, 74). I an effort to suggest the Coast Guard is skilled at “playxng‘ ’ L

games, Rospondent states “Jo]ne can easily forget about the broken AC in Room * 5150° 0 fihe o
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B :‘Glétﬁlfﬁnderson‘* Federai "B"uiiding co (Id ) In amore serious allegation, Respondent also

accused the unders1gned of instigating many ex-parte communications during the heanng

o Respondent asserts the unders1gned committed these, along with other, 1nappropnate actlons

- _taken at: thzs time in an effert to allow a witness to ﬁmsh his tesnmony at an appropriate poznt

: ‘-__fdunng the heanng

Such allegatlons are somewhat dlfﬁcuit to'address because of thelr fnvolonsness. ):; Lo

| : Respendent s assertion the undermgned “delaymg” lunch until 12:25 pi in-an effort to nnpau‘

Respondent is filse. First, 12:25 pm is not a “late” time to take lunch and, seo’ond lunch: was;

(Tr at 452) Respondent s allegation the underslgned intentionally broke the air condxtlonmg m :"jl--;‘f

: Vthe oourtroem to impair: Respondent s also- fa}se -While the courtroom was not overly cool the

o | ait: oondmonmg was'working. And; upona request ﬁom Respondent the undersigned’s law

o 'cIerk asked ‘the: buﬂdmgs maintenance staff. to attempt the iower the courtrooni’s temperature

Respondent also asserted that these proeeedxngs were rife with ex-parte eommumoat;ons ot .

E ;These accusattons are without merit; neither the unders1gned not d1d his staff disoussed the .-

:‘ -.ments ofthe case with either party separateiy As set forth in 5°U.S.C. 557, unless both parties AR
B are: present an‘interested person is prohibited from makmg statements, to an ALJ relevant to the E N
4 ments of & pendmg proceeding, This is not Respondent s definition of an ex~parte B
‘ | : commumoatzon Respondent assetts any commumoatlon “off the record” is ex-parte even 1f‘
: such oommwncanons inchade both parties. (Répt’s PHB at 87; Tr. at 85). Respondent consxders | S
alI pre-heanng telephone conferences ex-parte unless recorded, (1d.). Respondent also asserts S

. commumoatlens between hnnself and fact withesses are ex-parte communication: (Tr at 75»77)

.For example a Coast Guard witnesses testified as to Respondent’s actions aboard a merchant
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maririer vessel. (Id.). Res;ﬁo’ndenf believes communication between that witness and himself;

while on board the vessel, are ex-parte communications. (Id.).

Réspond*ent’s definition of ex-parte communication is clearly divergent from the-tyﬁé:of? : S
‘f'ex;;iafta"‘commmi'cations restricted within statutory and case law, At no time did the
‘,'un-:'ders'-'fg‘ried‘ﬁor his staff discuss the merits of the case with any interested person unless both'
; .ﬁé’rﬁeswe_re preseﬁt. Respondent’s allegation that these proceedings were rife with exfpaﬂé‘*

" cofamnications is found to be without merit.

3. Coast Guard’s Evidence is Insufficient

Respondent argues the Coast’s Guards evidence establishing incompetence is insufficient = - -

énd’-ﬂawed" in several ways. First, Respondent attempts to discredif the testimon& of D‘r.'French',’l‘ | S
- the-Coast Guard’s expert witness, by asserting he is not an expert in the interpretation of med:cal " L
regotds. Respondent’s supports this assertion by stating Dr. French is neither a psychiatrist inor'l S
. “does he ﬁiake_méntaﬁ'ﬁealth diagnoses. (Rept"-s_ lPHB at 135-43). ’I‘hése‘facts are not in c‘lisputé.‘“‘ 1: R

. However; Respondent attempts to expound upon his argument by stating that since Dr. Frenchis . -

tiot aipsychiatrist, he is also not qualified to review or interpret mental health reports, (Rept’s )

. PHB at 141). Such assertions are incorrect,

As previously stated, Dr. French has served as a medical doctor within the Coast Gﬁard‘ B

- forovertwenty (20) years, 'f;eated patients with psychiatric disorders, and has eXthSi\?e '
. kniowledge coneerming the field of mental health. Furthermore, Dr. French’s position as the

' Cﬁie‘f’-'ﬁ’f;the Medical Evaluation Branch at the National Maritime Center has allowed him tb gain: e

considerable expeﬁise in reviewing mental health 'diag;nosés and making determinations on how

. such‘diagnoses cai affect maritime safety. Dr, French’s opinion assisted the trier of fact not o

oy in understanding the nature of Respondent’s medical conditions but also how those
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condnlons affect his ability to perform the duties of a licensed merchant mariner. HIS knowledge, | N

| . skill; traxmng, and experience were very.helpful in determining the central fact i in issue,
-‘ Therefore I find Respondent’s assertion that Dr. French lacks the required expertise to evaluate
and comment on mental hoaith evaIuatlons to be without merit,
- Second, Respondent asserts the Coast Guard infroduced little to no evidenco‘ffom“Healﬂif-”."" o
rcag-fé‘prov-i&ors” establishing Respondent suffers from a mental impairment, (Rept’s PHB ‘at3'87,'j o
- -_444#45)': Upon:c'i-tin‘g 'to‘Wobs.tor’s Dioﬁonary'antf'the Féderal Register, Respondent statos*thatj T
' ‘“the baslc understandmg and definition that can'be drawn from these are that a ‘Heaith Care
Provador’ is someone who is contracted with and'so as to provide hoalth care services to an’ |. '
y ‘:_ mdmdual as-agreed to by that individual.” (Rept’s PHR at 146-47 emphasis ormtted) Smce:-j-"‘ﬁ'ﬁ e o
S Respondent made no agreement with the Coast Guard or the undersigned to obtam hoalth T

“-'semces',-Respondent asserts the Coast Guard and undersigned are not “Health Caro Providers™

and are thereforo unable to diagnose Respondent- or initerpret his medical rocordo (Rept's PHB

Lo -at 149) Furthezmore in accordance with: Respondent’s definition, the Coast Guard mtroduced
| 1o documontatxon from a “true and proper ‘HEALTH CARE PROVIDER” of Respondent
: (Id ) Respondont s position is that since the Coast'Guard lacks sufficient d1agnoses of

E Respondent from proper “health care prov1ders,” the Coast Guard cannot find Rospondent

: medically 1ncompetent

Rospondont $ argument is convolutod and flawed. Neither the regulatzons not case law

- requn'e the under31gned to base his finding of xnental incompetence upon the dlagnosm of “health nr
care: prowdes” as defined by Respondent Instead, an ALJ ﬁnding of mental mcompetonoo ' |
“rmisst rest upon substantlal evidence of d reliable and probatlve character showing that the -

_petson ch‘arged suffers from a mental impairment of sufficient disabling character to supporta. - -

31



" ﬁ:ed{ﬁg‘that-'he is not competent to perform his duties aboard a merchant vessel.” Appeal :

Deeision 2417 (YOUNG)(1985). As addressed above, the Coast Guard has intreduced

. substantial evidence comprised of witness testimony and exhibits establishing Respon‘dent* |

suffets from several severe mental health eond1t1ons to include mood chsorders, personalzfy

‘ ‘disorders, and"a delusional dlsorder Respondent’s argument that no “health care provlder” has S Ry

.dlagnesed R.espondent as- suffenng from mental incompetence and therefore the charges are

‘unstibstantiated is without ment.

A third' manner in which Respondent attempts to discredit the Coast Guard’s e\_zidenee-is';'j”..“‘ U T

by iniquiring with Dr. French as to why he 'geve little weight to the mental health evaluation o

- . provided'by Dr. Richard Reppaﬁort, M.D. (Tr. at 533-34). Pursuant to a request from Peter - - :

‘ Fot‘gi_e; Esquire, Respondent’s prior counsel, Dr. Rappaport conducted a psychiatn'c exa:_ninefion‘{_l B

of’ Respondent on August 1 and 22,2003, (IO Ex. 68 at 757, IO Ex 69 at 777) This
-ex&mmation concluded that Respondent is “tod smart for his own good-and parts of the world -
' .. were-netiready forhim . .. Ericis not crazy.”” (10 Ex. 68 at 769-71). Dr. Rappaport’s report -
L "whlch feund Respondent competent was in stark contrast to other evaluations which found | |
| Respondent suffered frorn severe mental health impairments. (IO Ex. 68 Tr. at 440-445)
'Respondent inquired with Dr. French as to why he did not give as much weight to Dr.
‘ Rappaport s mental health évaluation as Dr. French gave to other evaluatmns (Tr. at 533- 34)
Dr French testiﬁed that Dr. Rappaport’s evaluation contained extraneous and trivial -

. infermﬁtzen, did: not-appear to be objeeti-.ve, and failed to give a comprehe’nsive evaluation. (Tr L

at 534.). For example, Dr. Rappaport’s report did not provide a standard Axis 1 -5 diagnosis of NI

Respondent, the report’s verbiage such as “the world is not ready for him” is genetallynot used. e

- wheni makmg mental health evaluations, and the report did not detail Respondent’s past medx;cal?'! e
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" history. (Tr. at 440-44, 47273, 534). Dr. Rappaport’s répon stated there is no evidence
-Res}i‘oﬁ‘d'ent' is incompetent or unable to perform his dutiés. (Tr. at 443-44), Sucha ﬁndi_n_g
: cieariy failed to @nsidér Respondent’s extensive mental health history. In accordance with' Dr; .
| ,Ffenéh!"s-uopinion, the undersigned finds Dr. Rappapert’s report failed to provide a
dﬁtﬁﬁfeﬁensive evaluation of Respondent and therefore accords it less weight than acodrd‘éd-‘ the
| '.ot'her-‘evaiuations‘

' As the record shows, the undersigned has been provided a substantial amount of

. .ddcuthentary and witness testimony concerning Respondent’s mental health and actions aboard -

: rﬁafitin‘i‘e'veséeis.-"’[‘his evidence, as detailed above, sufficiently establishes Respdﬁdent’S'-mentél"'_t" o

: Cﬁﬁdiﬁdf;fwouid create a danger to himself and others if allowed to serve aboard maritime -

“yessels.

4, Not A’llowéd-to Present Case

" During the hearing and in his filings, Respondent asserted he was not allowed to present ' o

" his case. Respondent’s two (2)-chief-complaints are that he was unable to call witnessés and-was =~

' -”filzidt?a'libweﬁ“to introduce exhibits. Such accusationis are false, The issue of the allowance of -

L : 'Wiﬁ1és‘s’és_ is addressed first. On May 1, 2008, Respondent filed a Motion that was in essence his

- witness list: ‘Within this Motion, Respondent listed 130 separate witnesses, including, S.énatbr R

Femstem, Senator Boxer, Admiral Thad Allen, Congressman Elijah Cummings, the uriders‘igné&;? R o

the uﬁdﬁsignbd"s' paralegal, the undersigned’s attorney-advisor, and all personnel wt}rking inthe S

ALJ Docketing Center. Respondent demanded “[ajny and all individuals identified or un-
' i‘dé’iifi’ﬁéd“at.this point in time who have any knowledge of Coast Guard’s EXHIBITS or

WITNESSES are considered to be a part of the Respondent’s EXHIBIT LIST and also
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- -;faxled to provide a- summary of the expected witness testimonies. Respondent also falled to

< & :establrsh why eaoh witness’s. test1mony wouId be relevant, Havzng faﬂed to oomply with: the

o --Respondent’s request for court ordered: subpoenas

g - was demed, thultiple times the abilxty to have any wmnesses WHATSOEVER at the proceedmgs Ll

Lo (Tr at 644) “When the t:nderszgned’ informed Respondent it was not the respons1b1hty of the

Z-'Coast Guaxd or. the under31gned to locate” Respondent’s witnesses, Respondent sarcastxcaily

s I‘WITNESS LIST ” (Rept’s Motion - May ] 1,2008). Respondent stated he requxred subpoenas

| "“-..1ssued by the undersigned for all witnesses.

- Ina May 12, 2008 Order, the undetsigned denied Respondent $ request for subpoenas

s “{;Cmng t033-CFR 20 608, the Order stated any patty may request the ALJ issue subpoenas for the-j '

S '-j'_attendance of* watnesses ata heanng, however, subpoenas for wittiesses will be hrmted o’ those B

o ‘-whose tesf::mony ts'deemed likely to be relévant to the issue at hand. See Appeal Dee:s:on 2328 S

" MfNTZ-'-’( 1983), See 33 CFR 20.608. Respondent submitted dn exhaustive Wwithess hst and

.reguiatlons, Respondent 8 request for subpoenas was denied. The order did not restnot

L -,Raspondent from callmg witnesses to testify, telephomcally or in person; the order merely demed';'-' L e

Respondent continued to assert that “[nJo matter how you look at this, the Respondent

oo (Rept’s PHB at 163).. Respondent deoiared the denza} of hxs subpoenas is the same as
' ";-denYmg'lnmanght to call witnesses. (Id.;Tr. at 54-55, 197-99, 644).- Respondent ﬁu‘ther

E beheves 1t s the duty of the Coast Guard to find his witnesses and order them to the heanng

steted “Funderstand that it’s hard for Homeland Security to find Senator Feinstein or some of, the.j‘ _

| ‘_"'other mdmduals [on Respondent s witness and subpoena list].” (Tr. at 625) Such statements
A '-typry Respondent’s conduot and convoieted act:ons throughout the proceedlngs Respondent ;' : S

R ‘Was provzded ample opportunity to call witnesses that would attest to relevant facts, but
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. Respondent choose not to call such witnesses. . Respondent’s assertion that he was denied:the "

‘ ~‘-organlzed ‘ahiner. (Tr at 663-64). Respondent requested he be allowed to go through each

o dooument and match up the stack~of-paper w1th his exhibit list, (Tr. at 664) Respondent startedQ-':-:'i‘i» *;.‘7;‘ 3

-abﬂity to call witnesses is wholIy false.

| CIn addxtzon to alleging he was unable to call-'witnesses, Respondent also aHeges he was- | T
- :"uneﬁI‘QP_to‘--mtreduoe evidence. (Tr. at 708-09). On the third-day of the heanng,'foiiowmg{,ﬂie i
o '-'Q‘Q;f:i.st-'-Guerd’-s' case-in-chief, Respondent was offeeed the opportunity to put foz‘th'évidenCQ;E (Tr e A
) ‘. ,:'j:.at3'i_6;:5.:8;,—‘:6"'6').j- At jthe'ﬁegineing-ofthe third-day, Respondent provided the Coest Guafd‘ and'the X : o
undermgneda steeki=oﬁ-doomeents Miioh‘ Reéoondent intended to introduce as exhibits.'m-‘SO'.l.' e

- 'i:-(Tr at 658»65) However, these documents were not marked, tabbed, or arranged in any

L "to-‘,sorttﬂmongh“and discusshis exhibits; however, considering the tinie it would take for s Lo

Res}ﬁoﬂdeﬁt:"fo orgenize 180 exhibits individually, the Coast Guard offered. t'o assist in"me“:sotffﬁgﬂ;;z-f i s

- :and markmg of doouments (Tr at 669-73).. Respondent appreolated the offered help, a recess o
- was taken, and: the partxes attempted to organize Respondent s documents (1d. ) e

Followmg the recess, the Coast Guard stated they would not object if Respondent’s 180 -:"? B .t‘ﬁ-f‘i-:

L '_ exhlbits were:entered-in-bulk, (Tr. at 678) The undersxgned agreed to adnnt all of Respondent S s

S _exhlblts but Respondent ob_]ected (Tr at 67 8-77 9) Respondent stated he had not had the

TR :the doou:men‘ts cop1ed at Kinko’s and it-was not his fault the exhibits were mlxed~up L_)

| "?opperfunity to review his exhibits and was not sure if there were issues of privacy or pnv:tege m:‘-“.‘ L

- the doouments he intended to infroduce. (Tr at 681). Furthermore, the documents were still out S

e

| ;of order anid did not match Respondent’s exhibit list. (Tr. at 689-95). Respondent stated he had - .‘-:7" s

Respondent was oiearly unprepared and unwi hng to 1ntroduoe exhibits; the hearmg was

- »'postponed for the day in order to allow Respondent fo further organize hlS exhlbits. (Tr. at 784- s a '.
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L 85) The undersxgned informed the parties the hearmg would commence the next morning and

. smce the Coast Guard did not obj ect to the introduction of Respondent’s exhlblts Respondent’

‘- :exlnlnts would be entered in bulk the followmg morning, (Id.).

- Atthe .begmmng.of the fourth-day of hearings, the undersigned inquired with' Resp'osdenti‘r: o

- "ifhe was: prepared to introduce ev1dence however, Respondent stated he was still not ready: to
- mtroduce exhibits, (Tr. at 863). Respondent then’ proceeded to assert that the underszgned
‘laeked junsdictron and did not have authority over Respondent (Tr. at 789 91, 891). Only two "

R ‘(2) of Respondent’s exhibits, which were introduced on the third-day of hearings, were entéred -

- mto-ew_dence. (Tr. at 793-94, 898). Respondent made no attempt to mtroduce the rema'inde‘r of :

‘ -lus 180exhibits. (Tr. at 793-94, 898). Respondent s assertions that he was unable to mtroduce '

- ‘-"ewdence are without merit. The Coast. Guard did not object to. the entering of any of

T Respondent s exhrbr‘ts and the undersigned proposed mu‘ltip'le times that Respondent’s exhibits. ©

_ may be eritered: into ewdence Respondent hnnself having not orgamzed or revxewed his

L exh1b1ts, chose not to introduce his own exhibits.

" 5. Lack of Jurisdiction

| j Respdndent has maintained throughout these proceedings that proper authority for

: Junsdwtzon is lacking. Respondent states that the Coast Guard “believes and asserts, that nowas™ %

o Specza} Branch of the Mlhtary that it can ‘Regulate’ civitians affairs let alone adjudicate them SN

R (Rept’s PHB at 100). Respondent thinks only shipping commxsswners serving under the
‘iSInppmg Commissioner’s Act of 1871, have the Junsdwtxonal authority to initiate an

admiinistrative proceeding against ReSpondent. (Rept’s PHB at 128; Tr. at 891-904),

4 These extibits wete de31gnated as Respondent s Exhibits 179 and 180, (Tr. at 660-668). Exhibits 1-178 were not -
entered into evidence.
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not statutory IaW enacted them. (Tr. at 38) Respondent’s argument is that since the

B 'matters Respondent believes these proceedings are therefore unconstitutional and are hke a.

- ,“Speczal Court Martial coupled with a Medical Board all carried out by a Branch of M111tary
| . upon dnralleged civilian that s not in this Unfbrmed Branch of [self-declared] ‘Military

B : Servwe ) (’Rept s PHB 12, 73, 106). Respondent cannot understand whya mxhtary branch” is:

e prosecuttng acmlzan (Rept’s PHB at 51, 127)

Respondent s assertion that only shipping commissions have junsdlcnonal authonty to

adjudmate these matters is without'merit. Respondent was the holder of Coast Guard 1ssued

~credentials; and in accordance with 46 U.S8.C. 7703, the Coast Guard has jurisdicﬁonai‘a_uﬂlority' 3
: tofré\'/dke:"coast- ‘Guard 'issued credentiai‘s‘if the holder is found to have committed an éct of D

. mcompetencc while acting under those credentials, As addressed above in the jurisdiction - -

- authontyof his license during factual aﬂegat:ons alleged by the Coast Guard In acoordance , e

- ‘wﬂh the staf:utory law, the Coast Guard does have jurisdictional authorzty to take actlon agamst o

radnnmstrauve proceedings agamst Coast Guard issued credentzais is'without merit.

6. Proceedings Influence Labor Dispute

- R’espond'ent argued in both his Post Hearing Brief and during the héaringthat- these - .. -
prooéed:iﬁgs"wore initiated as a means of ‘inﬁuenoi‘ng a labor dispute. (Rept’s PHB at 15, 74; Tr - o | PR

- at'41, 64,.361). Responident believes the Coast Gua?r'd“ihtenti'onally inserted itself into a pre»“

oXi'siting"lébor dispute and “[t]his very type of behavior, to-favor on side in any sort of labor- | |
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dispﬁté, shows just what the Coast Guard is really up té +..." (Rept’s PHB at 15, 74).
R'espoﬁdent cited to‘46 CFR 5.71 which states the Coast Guard shall not exercise its authority for |
thg p&rpose of fa?oring any party in a maritime labor contro?ersy. (Id.). |

- Respondent’-s aésertion th'at these proceedings are invalid because they are intended to
mﬂuence a labor dISpute is w1thout merit, First, Respondent has failed to provide evidence that a’

‘labor dlspute exxsts A labor dispute “includes any controversy concerning terms or conditiois
of emplo_yment . .. regardless of whether or not the disputants stand ,inlthe prqximéte relation of
: empléyer and ‘empl,oyee.” 29 U.8.C. 113(c). During the hearing, Respondent‘pfesented‘ no
Witx_iess or do’cufrientary evidence detailing the alleged employment controversy. Nor has
Respondent articulated how the Coast Guard is favoring a party in the alleged iabér controversy. -
And-second, eveh if R_espondent had provided evidence that a labor dispute existed, action can E
be taken if maritime safety is a concern. In accordance with 46 CFR 5.71, if the “the safety of |
the ;feééél or persons on board is presented, the [-mariﬁme labor dispute] shall be thoi'oughly
mvestxgated and when a violation of exlstlng statutes or regulatxons is indicated, appropriate
action will be take.” In this case, the Coast Guard. alleged Respondent violated 46 U.S.C., 7703 )
by commattmg an act of mcompe.tenoe. Substantial evidence has established that Respondent.’s : |
mental incbmpetence has manifested in Respondent acting err-aticélly while sming aboard |
maritime vessels. Such manifestations of mental incompetence are not conducive to safe
| mai‘itixhé operations, As such, even if a maritime labor dispute existed, the Coast Guard can - -~
intervene since Reépondént’s mental incompetence affects maﬁthne safety.

IV. ULTIMATE FINDINGS OF FACT AND QONCLU.SIONS OF LAW

1. Respondent, Eric Norman Shine, and the s‘abj'ect matter of this hearing are within the |
jurisdiction vested in the Coast Guard under 46 U.S.C, 7703, .

- 2. Respondent suffers from bi-polar, manic depressive disotder.
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o .5:ﬁ56§€d‘), the only proper order for a charge of Incompetence found proved is Revocation. The- FOR

3, Bi-polar, manic depressive d1sorder negatxvely affects a person’s ability to think
rationally and is not conducive to safe maritime operations.

"4, Respondent also suffers from several personality disorders to include; naro1ss1stzc
obsessweueompulszve and paranoid perSOnahty disorders.

.5 Indmduais ‘with the above mentioned personality disorders are argumentative; inflexible; L
have a difficult time following orders, and present a danger to maritime safety o

. -6.. Respendent suffers from a delusional disorder which makes him feel conspired against. - -
E 7. - Responident is not currently seeking treatment for his psychiatric disorders

- 8 ‘Respondent 8. d1srupt1ve and erratic behavior aboard the S8 MAUI between March 6, -
" 2001 and June 11, 2001, and the M/V PRESIDENT JACKSON between December 2
2001 and .}'anuary 5, ”2002 affected the safety of those vessels.

o, Respendent s disruptive and erratic behavior aboard the SS MAUI and M/V e
~ PRESIDENT JACKSON, which include argumentativeness, inflexibility, and mabxhty of . R
‘follew orders, were outward manifestations of Respondent’s psychlatnc disorders, - .

'10. Respenident is suffenng from mental impairments of sufﬁment disabling eharacter to R
- support a finding that he is not competent to perform safely his dutxes aboard a merchant e

vessel,

V. S‘ANC-TION

. Pursuant to the Table of Suggested Range of an Appropriate Order codified in 46 -C".F,R,-‘i?" L e

‘, | :Connnandant has repeatedly held that a person suffering from a psyohlatnc disability should not

‘ Ebe permltted to serve aboard any vessel in a capacity in which he could cause serious harm fo -

himself, to others or to the vessel itself, See Appeal Decision 2514 (NILSENX 1999), see also

Ant eal Declsnan 2460 REED)(1987). Accordingly, outright Revocation of Respondent’

license 4iid merchant mariner credent:als is the only appropriate order.

: WHBREFOR‘E, -
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VI. ORDER

IT IS BEREBY ORIEREB that all valid hoenses, documents; and endorsements 1ssucd

A -by the Coast ‘Guard to Enc ‘Norman Shine are REV{)KED Respondent shall turn over his
:11031133 together with other Coast Guard issued credentials, 1f any, to the Inveshgatmg Ofﬁcer L

o umnedlately

PLEASE TAKE NOTICE that service of this Decision on the parttes and/or parties

- B representatWe(s) serves as notice of appeal rights set forth in 33 CFR-20. 1001--20 1004

- (A”tt&cmnen’fi C).

. Doriéanid dated Noveiniber 13, 2008
= New ¥ork, New York

ABMIENISTRATIVE LAW JUDGE
U.8. COAST GUARD
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" CHRONOLOGICAL HISTORY - PLEADINGS FILED PRIOR TO R MAND. .

1

SRV

| B@'@UMENT

. .ORDER Gi

ATTACHMENT A

" 'LETTER'FROMUSCG TO DR. EBAD TADROS
(with: attachments)

. THE COMPLAINT ‘
~ Initiated: by MSO SAN FRANCISCO BAY
"+ Collected'By: USCG Gathered; LT TRIBOLET,
- Withessed By USCG Witiiess; LT BRIAN: HILL .

- ‘M@TION FOR EXTENSION OF TIME TO RESPOND

L ‘R,EPLY OF USCG TO MOTION FOR EXTENSION
- OF TIME TO'RESPOND .

B NTING IN PART AND ORDER DENYING IN
. PART'RESPONDENT’S MOTION FOR EXTENSION OF
* TIMETORESPOND

- ANSWER OF RESPONDENT ERIC NORMAN SHINE -
. NOTICE OF ASSIGNMENT TO JUDGE MCKENNA
. USCOMOTION FOR PRE-HEARING CONFERENCE

"~ ORDER GRANTING IN-PERSON PREHEARING
- CONFERENCE FOR MAY 14, 2003 IN ALAMEDA CA
g0, US_CG‘ MEMORANDUM OF POINTS & AUTHORITIES ON
" RESPONDENT’S THIRTEEN AFFIRMATIVE DEFENSES

'RESPONDENT’S ERIC NORMAN SHINE'S REQUEST FOR
EXTENSION OF TIME TO RESPOND TO USCG

E MEM@MNDUM* OF POINTS AND- AUTHORITIES

USCG: REPLY TO RESPONDENT’S REQUEST FOR

'EXTENSION OF TIME TO RESPOND TO:U.S. COAST

o GUARD MEMORANDUM OF POINTS & AUTHOR.ITIES

13,

| ORDER GRANTING EXTENSION OF TIME

41 ' .

Januaiy 30,2003 .

March 6,2003 . ©%. -

March 27,2003 .

March 28,2003

April 9,2003 .

April 11,2003~
© April 15,2003

May 1, 20.03‘: L  ‘ '.

‘May2,2003 .

May 5, 2003

May 6, 2003




14.

15
6.

. June 3, 2003,
e 18 :
19
20,
ol

2

23,

2.

26,

. COURT ORDERS

RES’PONDENT’S COUNSEL HAIGHT BROWN & BONESTEEL’S

.. APPLICATION TO WITHDRAW AS COUNSEL FOR RESPONDENT

ERIC NORMAN SHINE & REQUEST TO CONTINUE BRIEFING

- RESPONSE DATE AND PREHEARING CONFERENCE UNTIL NEW
' COUNSEL IS APPOINTED - May 12,2003 . -

" REPLY OF THE CG TO WITHDRAWAL OF HAIGHT,

BROWN & BONESTEEL, LLP AS ATTORNEYS

“FOR RESPONDENT (includes a 21 page attachment) May 13, 2003 N

' ORDER (Granting Motion to Withdrawal; allowing Respondent
Until'May 20, 2003, to obtain new counsel; on or before May

30, 2003, Respondent shall file a Reply to CG’s Memorandum

of Points & Authorities; and pre-hearing conference set for -
May 14,2003

USCG EXHIBIT LISTS (listing 1-64 CG Exhibits) ~ May27,2003 . B

LETTER FR‘OM‘-’ SHAWN STEEL TO JU’DGE MCKENNA May 28'; 2003 .

'RESPONDENT’S EX PARTE MOTION FOR CONTINUANCE

OF JUNE 3™ HEARING: TO BE TAKBN AND CONSIDERED L
May 30,2003 -

UNDER SEAL

ORDER (Denying Respondent’s Ex Parte Motion for ‘ S
- Cont‘inuanoe) ' May 30, 2003

ORDER (Respondent agrees to Filinga Notloe of Appearance by IR

New Counsel by June 9, 2003) June 3, 2003

‘NOTICE OF APPEARANC’E ' June 9, 2003

- USCG MOTION FOR ORDER FOR PRODUCTION OF | |
- MEDICAL, PSYCHOLGICAL & DISABILITY RECORDS June 9,2003

* RESPONDENT’S NOTICE OF INTENTION TO OPPOSE

MOTION FOR ORDER FOR PRODUCTION OF MEDICAL,

' PSYCHOLOGICAL & DISABILITY RECORDS June 13,2003

RESPONDENT’S MOTION TO VACATE PRIOR

RESPONDENT’S MOTION FOR DISCOVERY June 13, 2003

42

June 13,2003




Y

28
| 29
300

310
32,

33,

34,

REPLY OF THE CG TO RESPONDENT’S MOTION

TO VACATE PRIOR COURT ORDERS & MOTION TO

DBNY NEW AFFIRMATIVE DEFENSES .

' REPLY OF THE CG TO RESPONDENT’S MOTION
'FOR DISCOVERY

LETTER FROM C.A. TRIBOLET TO NAVAL MEDICAL .
 CENTER DAN DIEGO

- ‘REPLY OF THE CG TO RESPONDENT’S REQUEST
FOR: EXTENSION TO FILE AFFIRMATIVE DEFENSES

- ‘-OR].)BR, DENYING MOTION 'TO VACATE

RESPONDENT’S REQUEST FOR EXTENSION TO

" FILE AFFIRMATIVE DEFENSES
* ORDER — NOTICE OF HEARING

E 'RESPONDENT S AMENDED ANSWER OF
ERICN. SHINE (original document)

,'RESPONBENT’S OPPOSITION TO USCG S REQUEST
- ‘FORISSUANCE OF SUBPOENAS AND/OR THE
‘ACQUISITION OF RESPONDENT’S MEDICAL/

‘L.@‘PSYCHOLOGICAL RECORDS (original document)

., ., 36““.
37,
.38

39

41,

.'RESPONDENT S REQUEST FOR EXTENSION TO
'FILE AMENDED ANSWER '

- ORDER DENYING EX PARTE MOTION FOR CONTINUANCE
. OF JUNE 3% PRB-HEARING CONFERENCE

' ORDER DENYING IN PART RESPONDENT’S MOTION
. FORDISCOVERY

ORDER GRANTING IN PART MOTION FOR PRODUCTION
" OF MEDICAL, PSYCHOLOGICAL & DISABILITY

RECORDS
REQUEST CONTINUANCE OF HEARING

* (Doc. # 40 is.missing Jrom the case file)

* RESPONDENT’S MOTION TO STAY PENDING
UNLAWFUL DETAINER ACTION

43 |

June 17, 2003
June 17, 2003

June 17,2003 .

June 19,2003 .

June 19; 2003 - .

Tine 19, 2003

June 20, 2003

June 25,2003 |

June 25,2003 -

.Tune'26, 2003

July 1, 2003

July 4, 2003

July 7, 2003

June 30,2003 Ui




4.

43,

4

45,
46,
47,
48,

49,

51,

52,

83,

54.

- 85,

" s6,

5T

ORDER (dénying Motion for Continuance of the July 22, 2003
hearing)

) RESPONDENT’S MOTION TO BEXTEND TIME WITHIN

WHICH TO EXCHANGE DOCUMEN’I‘S

- RESPONDENT S WITNESS LIST

;"USCG«WITNESS LIST

ORDER DENYING RESPONDENT $ MOTION
TO STAY

"ORDER TO SHOW CAUSE (affirmative defenses)
ORDER GRANTING RESPONDENT’S REQUEST

FOR: EXTENSION TO FILE AMENDED ANSWER

ORDER REJEC’I‘ING RESPONDENT 'S AFFIRMATIVE
DEFENSES THAT ASSERT LACK OF JURISDICTION

AND AUTHORITY

ORDER (submission of summary as to what Respondent

'beheves each witness will testify)

SUBPOENA RESPONSE OF DR EMAD TADROS
(w1th attachments)

: LETTER FROM PAMELA R. SCHAFER; M.D. TO
COMMANDING OFFICER, ALAMEDA, CA

USCG MOTION FOR CONTINUANCE & DATE-CERTAIN .
FOR PRODUCTION OF MEDICAL AND OTHER
'RECORDS

' .USCG NOTICE OF APPBARANCE AND CHANGE
OF INVESTIGATING OFFICER ' :

LETTER FROM GEORGIANA G. RODIGER, Ph.D. TO

. COMMANDING OFFICER, ALAMEDA, CA

 ORDER (Granting of CG unopposed Motion for Continuance.

Hearing reschedule to August 25, 2003, San Diego)

USCG MOTION FOR MENTAL HEALTH EXAMINATION

44

Tuly7, 2003

July 7, 2003

July 7, 2003

July 7, 2003

July 7, 2003

July 8, 2003

July 8, 2003

July 9, 2003

July 9, 2003

July 10,2003 -
July 11, 2003

July 11,2003

July 11,2003 -

July 15, 2003

Tuly 15, 2003

July 15, 2003




58,

59,

64

" 65,
6
6

70

7.

-,

 July 25,2003) July 22, 2003
' SCHEDULING ORDER - NOTICE OF HEARING DATE o
- CHANGE \ July 23,2003 -
" USCGNOTICE OF INTENT TO DELAY OBJECTION TO
" RESPONDENT’S WITNESS LIST & TO DELAY | |
- PROVIDING A REBUTTAL WITNESS LIST ' July 24, 2003
RESPONDENT’S WITNESS SUMMARY AS REQUIRED - -
BY COURT ORDER - N  July 25,2003 .
DECLARATION OF CUSTODIAN OF RECORDS FROM | |
MARY R, July 25, 2003
~ RESPONDENT’S RESPONSE TO COURT ORDER TO
SHOW CAUSE RE: CERTAIN AFFIRMATIVE L
DEFENSES (includes a 66 page attachment) July 25,2003

P

LETTER FROM PAMELA N. LAIDLAW, PH.D. TO

COMMANDING OFFICER, ALAMEDA, CA o July 16,2003 -

RESPONDENT’S OBJECTION TO MOTION FOR ' S
- MENTAL HEALTH EXAMINATION | July 16, 2003

o 60'- “ "LETTER FROM PETER S. FORGIE TO JUDGE MCKENNA

~ (Re: designation as the agreed Medical Examiner) July 16, 2003

'LETTER FROM ROBERT C: STREFLY, PH.D TO
. COMMANDING OFFICER, ALAMEDA, CA Tuly 17 3004

‘ MEMORANDUM FROM D.A. HOPPER, LT TO BRIAN HILL, LT R
. RE: S_UBPOENA DUCES DECUM; DR. DOUGLAS RIDDLE  July 18,2003 =~ (o

~ LETTER FRO‘M C.A. TRIBOLET TO PETER FORGIE - Iuly 21,2003
. USCG WITNESS SUMMARY - July 21, 2003

AFFIDAVIT REGARDING ACQUISITION OF -
' M‘ED’ICAL/PSYCHOLOGICAL RECORDS . =~ = July 21, 2003 -

"RESP@NDENT S MOTION TO EXTEND TIME TO _
- SUBMIT WITNESS SUMMARY - July 22, 2003 .

' ORDER (Grantxng Respondent s unopposed Motion to Extend

Tirme to Submit Wltness Summary List from JuIy 21,2003 to

45




.

o

RESPONDENT’S SECOND MOTION FOR DISCOVERY

|74, USCGREPLY & MOTION TO STRIKE RESPONDENT’S

. WITNESS LIST AND WITNESS SUMMARY

s .f,"-UscG REPLY TO RESPONDENT’S RESPONSE TO'

R COURT ORDER TO SHOW CAUSE

<6 ORDERDENYING RESPONDENT’S SECOND MOTION-

~» FORDISCOVERY

Cl

78

e ’355RECONS’ERATION OF ORD’ER REGARDING
““PRODUCTION OF MEDICAL & PSYCHOLOGICAL

ORDER REGARDING PSYCHOLOGICAL EXAMINATION

 RESPONDENT’S MOTION FOR RECONSIDERATION OF
ORDER REGARDING PRODUCTON: OF MEDICAL AND

.. PSYCHOLOGICAL RECORDS

= "jUSCG REPLY TO RESPONDENT’S RESPONSE TO COURT
GRDER REGARDING PSYCHOLOGICAL EXAMINATION

- . 80 ."‘-':'RESP@NBENT S RESPONSE TO COURT ORDER REGARDING

[ BSYCHOLOGICAL EXAMINATION
USCGREPLY TO' RESPONDENT’S MOTION FOR

' '-RECORDS

8
- MEDICAL & PSYCHOLOGICAL RECORDS

R
L I_the psych@legical examznatxon)

ORDER DENYING MOTION FOR RECONSIDERATION OF

ORDER (denying Respondent Motlon for Reconsideration of

RN FACSIMILE TO PETER FORGIE FROM'CINDY ROBERSON
 RESPONDENT'S MOTION FOR ORDER REQUIRING
~ - USCG TO TRANSMIT DISCOVERY DOCUMENTS .
~ AND/OR EXHIBITS DIGITALLY OR BLECTRONICALLY
. 86, 'RESPONDENT’S MOTION FOR RECONSIDERATiON OF
'~ THECOURT'S ORDER OF AUGUST 4, 2003 CONCERNING
‘THEPSYCHOLOGICAL EXAM

46 -

Tuly 28, 2003

July 29,2003 =

July.30,2003:

Tuly 30,2003 -

Joly 31, 2003 e

August 1, 2003"f

Aﬁgust' 42003

Augustd, 2003 - i

Avgust 6,200

August 6, 2005

July 20,2003

August 1, | 20035‘;] P DTS

 Avgust6, 2003 iy




. RESPONDENT’S MOTION FOR ORDER PRECLUDING
 PSYCHOLOGICAL RECORDS AND TESTIMONY AT Rt
NG _ August 6,2003

| “RESR'N'DENT’S. MOTION FOR ISSUANCE OF B
' SUBPOENA’S FOR ATTENDANCE AT HEARING August 6, 2003 7

. RESPONDENT’S MOTION FOR ORDER REQUIRING
-~ CLARIFICATION OF USCG ALLEGATIONS

- -REGARDING “MENTAL INCOMPETENCE” AND/OR

e

2

9

“MEDICAL INCOMPETENCE” . August 6, 2003
RES’PONDENT’S MOTION TO CONTINUE HEARING  August 6,200 .

B RESPONDENT S"MOTION TO SET SBT’I‘LEMENT _ _ e
: 'CONFBRENCE : ‘ August 6, 2003~ -

ORDER DENYING MOTION FOR CLARIFICATION | e
" OFUSCG ALLEGATIONS o - August 12,2003 - ¢

L .nEPLY.MEMORANDUM-oBRE's}Pjo*NEN.T ERIC SHINE
.IN'SUPPORT OF MOTION FOR RECONSIDERATION OF

P THE:COURT’S:ORDER OF AUGUST 4 2003 CONCERNING

| THEPSYCHOLOGICALEXAM Avgust 12,2008
<oy

%

T

o8
K -Mﬁ’I‘ION FOR-RECONSIDERATION OF THE COURT’S ORDER'

s 94 'fORD-ERv(grantmg joint agreementfor- seﬁPMent'éonférence) - Augist 13, 2003
o RESP@NDENT S REQUEST OF TRANSCRIPTS OFALL ) S i
“""'PROCEEDINGS - | . August 15,2003

'RESPONDENT S MOTION FOR ORDER PRECLUDING : Lo
USE'OF MEDICAL RECORDS FOR ANY PURPOSE August15, 2003 0

_RESPONDENT'S'MOTION FOR ORDER PRECLUDING
. EVIDENCE OF ANY COMMUNICATIONS BETWEEN i
- RESPONDENT ERIC SHINE AND HIS PRIOR ATTORNEYS  August 15 2003~

RBSPONDENT S REPLY MEMORANDUM IN SUPPORT OF

OF AUGUST.4; 2003, CONCERNING THE PSYCHOLOGICAL

- -EXAM (diplicate filing of dug 12, 2003) August 152003 ©

| '» 99, RESPONDBNT S MOTION FOR ORDBR THAT ALJT HAS:

THE ABILITY TO-ORDER THE ISSUANCE OF A LICENSE
AT A LOWER GRADE AS OPPOSED TO REVOKING '

' LICENSE C August15,2003 ¢

47




100,

101,

102,

s,

106,

107,

108,

- 109.

- 110

L

112,

(OPPOSITION TO UNITED STATES COAST GUARD'S
MOTION TO STRIKE RESPONDENT’S WITNESS , | |
SUMMARY | August 18,2003 . - 10

RESPONDENT'S MOTION FOR ORDER. APPLYING
ADMINISTRATIVE LAW JUDGE BENCHBOOK TO

RBSPONDENT S MOTION FOR ORDER PRECLUDING

. INTRODUCTION OF ANY DOCUMENTS AUTHORED

BY RESPONDENT ERIC SHINE COMPLAINING

 RESPONDENT’S RESPONSE TO COAST GUARD TO L
. SHOW CAUSE RE: CERTAIN AFFIRMATIVE DEFENSES  August23,2003 7
104, USCG REPLY TO RESPONDENT'S MOTION FOR | ”
"’ ORDER APPLYING ADMINISTRATIVE LAW JUDGE R e
BENCHBOOK TO THESE PROCEEDINGS August 25,2003

USCG MOTION (no title specifying filed Motion) - August 25, 2003 -

USCGREPLY TO RESPONDENT’S MOTION FOR ORDER
'PRECLUDING EVIDENCE OF COMMUNICATION BETWEEN

ERIC SHINE AND HIS PRIOR ATTORNEYS August 25,2003

RESPONDENT’S BRIEF RE: COAST GUARD’S BURDEN _ I
OF PROOF & PSYCHOLOGICAL RECORDS/EXAMINATION August 25,2003 -~

RESPONDENT’S MOTION TO ORDER PARTIES INTO

OREER-(deny‘ing Respondent’s Motion requesting that the
Procedural and evidentiary guidelines in Longshore & Harbor

Workers Compensation Act be utilized in this proceeding) August 28, 2003

" RESPONDENT’S MOTION FOR ORDER REGARDING
JURISDICTION OVER RESPONDENT ERIC SHINE August 28, 2003

48

* ALTERNATIVE DISPUTE RESOLUTION August 26,2003
| .'RESPONDENT’S MOTION FOR ORDER CORRECTING _ R
- ‘THE COURT’S. ORDER OF JULY 30, 2003 o August 28,2003 . .
RESPONDENT’S THIRD MOTION FOR DISCOVERY August28,2003 . .




1.

114:

S X

' RESPONDENT’S NOTICE OF RELATED CASES AND

MOTION FOR REMAND
ORDER (denying Respondent’s August 20, 2003 Motion) -
USCG REPLY TO RESPONDENT’S. MOTION FOR

'COAST GUARD TO TRANSMIT DISCOVERY

. . DOCUMENTS AND/OR EXHIBITS DIGITALLY OR

16
T

118,

119,

120
1

12_4’@:;

© 125,

16

127,

128'.

ELECTRONICALLY

' ORDER (denying Respondent’s August 15, 2003 Motion)

ORDER (denying Respondent’s motion to be provided

‘ transcnpts)

ORDER GRANTING MOTION IN PART & DENYIN G
MOTION IN PART

ORDER (90 day'continuan‘ce from Aug 26, 2003)

-ORIBER (granted in part/demed in part to Respondent’
,August 6, 2003 Motmn)

,' OMER DIRECTING PSYCHOLOGICAL EXAMINATION
: (Doc #1211is mzssmg from the case file) o

- RESPONDENT’S MOTION FOR ORDER CLARIFYING
. THE'COURT’S STATEMENTS REGARDING THE

PSYCHOLOGICAL EXAMINATION

- 123.. ORDER DENYING MOTION TO ORDER PARTIES

" INTO ALTERNATIVE DISPUTE RESOLUTION
(denyitig Respondent’s Motxon dated August 6, 2003)

FINAL ORDER DIRBCTING PSYCHOLOGICAL |
EXAMINATION

| "O‘RD’ER- DENYING MOTION AS MOOT

. ORDER'REJECTING CERTAIN AFFIRMATIVE
* DEFENSES |

BRRATA ORDER

ORDER (denying Respondent’s Motion dated August 28, 2003)

49

September 2,,2003 - . .

September 3,'2{)03:}." P

- August 29,2003 - -

- September2,2003 -

September 2, 2003 S

September 4,2003 -~

September 4,2003 ... ¢

September 5, 2003 -+ ..

September 8, 2003~ .

September 9,200 * - .

Septembér 9, 2003 8 e

September 9 2003 : o

. September 5, 2003 . N ,_

. September8,2003 . .

SeptemberiO, 2003"‘3 .




129,

USCG CONTINGENT MOTION ROR SUMMARY

o IUDGMENT

- 130.

1320

133,

134,

'LETTER FROM FORGIE JACOBS & LEONARD TO

LT BRIAN HILL

"ORDER 'RULING ON RESPONDENT’S PROPOSED
'WIT‘NES‘SfLIST
COMPLAINT FOR VIOLATIONS OF DUE PROCESS

" RIGHTS UNDER THE FIFTH AMENDMENT TO THE
- CONSTITUTION OF THE UNITED STATES, FOR

TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION; ANDFOR DAMAGES;
DEMAN“D FOR JURY TRIAL _ -

MOTION FOR TEMPORARY RESTRAINING ORDER

- AND PRELMINARY INJUNCTION
NOTICE OF-MOTION AND MOTION FOR

TEMPORARY RESTRAINING ORDER AND

" PRELIMINARY INJUNCTION -

136

RESPONDENT’S MEMORANDUM OF POINTS &

' AUTHORITIES IN SUPPORT OF PLAINTIFE’S MOTION
'FOR TEMPORARY RESTRAINING ORDER &
 PRELIMINARY INJUNCTION

' DECLARATION OF PETER FORGIE IN SUPPORT OF
PLAINTIFF’S MOTION FOR. TEMPORARY RESTRAINING

L ORDER, AND PRELIMINARY INJUNCTION

13,

138.

1139,

140,

141,

ORDER DENYING RESPONDENT S NOTICE OF

RELATED CASES AND MOTIONS FOR REMAND

'_LE’I’”I“-BRZFROM LE‘NA'INGRANDE TO J UDGE MCKENNA

RESPON—DENT’S: RESPONSE TO FINAL COURT ORDER
DIRECTING PSYCHOLOGICAL EXAMINATION

USCG REPLY OF THE COAST GUARD TO RESPONDENT’S

PROPOSED SUBMISSION OF DOCUMENTS TO

DR. HAROUN

RESPONDENT’S PROOF OF SERVICE

.50

September 10,2003 -
Septernber 10,2003 T

September 12,2003 © i

‘ Sepfémbér .1 2, 2003 : .

September 12,2003 < .-

September 12,2003 <.

September 12,2003

September 12,2003 * -

September 12,2003 .

September 16,2003 . E

Septenber 16 2003-77:-5'7"“ L




' *z

142

143,

LETTER TO DR. ANSAR HAROUN EROM JUDGE

MCKENNA

RESPONDENT’S STATEMENT OF ATTEMPTED
- COMPLIANCE WITH COURT ORDER REGARDING

. THE PSYCHOLOGICAL EXAMINATION

4

‘ 145
46,
. 147
RS 5
149
a0
BT R

152.

153,

154;

ORDER AND NOTICE OF FAILURE TO COMPLY

ORDER ISSUED'BY HON. THOMAS J. WHELAN

- (United-States District Court, Southern District of California)

DISMISSING CASE FOR LACK OF SUBJECT MATTER

LETTER FROM LT BRIAN HILL TO PETER FORGIE

RE: SETTLEMENT REQUIREMENTS |

RESPONDENT’S MOTION FOR RECONSIDERATION
OF COURT’S ORDER AND NOTICE OF FAILURE

TO COMPLY

RES?ONDBNT S MOTION FOR RECUSAL OF ALJ

. HON.PARLEN L. MCKENNA

“AFFIDAVIT OF ERIC NORMAN SHINE IN SUPPORT
" OF MOTION 'FOR RECUSAL.OF ALJ

HON. PARLEN L. MCKENNA

' RESPONDENT’S OPPOSITION TO CONTINGENT
'MOTION FOR SUMMARY JUDGMENT

'DEELARATION OF ERIC SHINE IN SUPPORT OF

HIS OPPOSITION TO COAST GUARD'S MOTION FOR
SUMMARY [ UDGMENT

' DECLARATION OF RICHARD G. RAPPAPORT, M.D.

(with attachments)

USCG REPLY TO RESPONDENT’S MOTION FOR

RECONSIDERATION OF COURT’S ORDER AND -
NOTICE OF FAILURE TO COMPLY .-

51

© September 17, 2003

September 192003 -
 September23,2003 * -
September 25; 2003+, 7.

September 30,2003 SRR

x DECLARATION OF PETER FORGIE IN SUPPORT OF MOTION
FOR RECONSIDERATON OF COURT’S ORDER AND NOTICE
‘ .'OF FAILURE TO COMPLY

October 1, 2003 B

October 1 ,.2003{. C : |

October 1, 2003

October 1,2003° o

October 1, 2003




A
*

- 155, OPPOSITION TO CONTINGENT MOTION FOR
' SUMMARY JUDGMENT (ATTACHED IS COURT
. REPORTERS TRANSCRIPT ETC., RECEIVED e
co OCTOBERS 2003y | ~ October 2, 2003 .

{56, USCG'REPLY TORESPONDENT'S OPPOSITIONTO e
" CONTINGENT MOTION FOR SUMMARY JUDGMENT " October 3, 2003 - -

ST *‘-U.SQG-REPLY TO RESPONDENT’S MOTION : o
- FORRECUSAL o .~ October'6, 2003 .-

158 RESPONDENT’S RESPONSE TO USCG’S REPLY TO
* OPPOSITION.TO CONTINGENT MOTION FOR S
ARY JUDGMENT | October 7,2005

. '."\‘1j59‘__.'~-  LETTER" FROM DEBRA M, GUNDY, DOCKET CENTER TO s
L '-COMMANIDANT (G-LMD - - C ‘November 4, 2003

' ‘. 160 = ORDER OFFICIAL NOTICE OF THE DIAGNOSTIC
- ANPST ATISTICAL MANUAL OF MENTAL
- DISORDERS, F QURTH EDITION TBXT REVISION

| "'.:.-(DSM«IVuTR)

SRR ¥ ORD’ER NOTICE OF INTENT TO GRANT COAST ..

Co o GUARDS'MOTION FOR SUMMARY DECISION AND

- ORDERREQUIRING RESPONDENT TO SUBMIT A -

- BRIEF DETAILING ANY AND ALL ALLEGED

. SUBSTANTIVE ERROR’S THE RESPONDENT/ - e
(COUNSEL WILL ASSERT ON APPEAL .~ 'November 19, 2003

‘Novenber 18, 2003 -

O (. “ORDER: DENYING RESPONDENT’S MOTION

| FORRECUSAL | November 26,2003 -

. 163 '?RESPONDBNT S APPEAL TO THE USCG
. COMMANDANT IN RESPONSE TO JUDGE MCKENNA’S
' '”N@VEMIER 20, 2003, “ORDER DENYING RESPONDENT’S o
M@TION FOR RECUSAL” (Volumes], TT and' III) November 24; 2003

" " i64, LETTER FROM KBNNETH V. WILSON TO. - SR
T COMMANDANT (G-LMI) Re: Respondent’s Appeal November 24; 2003 "+ "

165, 'RESPONDENT’S RESPONSE TO COURT’S NOTICE SRS
- ORINTENT TO TAKE OFFICIAL NOTICE OF DSM-IV-TR  Novemiber 24,2003 .17

. 166. RESPONDENT’S RESPONSETO COURT’S ORDER |
- DRECTING RESPONDENT TO FILE BRIEF ‘ December 2,2003 :/ . ©~

52




o168

Lo

er

T

o,
1" . ISSUED FEBRUARY 5, 2004; REQUEST FOR L
o SCHEE)ULING CONFERENCE * : ~ February 10,2004 -
17, A
o O Appeal Appeal Decision No. 2644; Motion to the Ninth Circuit.

.+ torprogeedtin Forma Pauperis under 28 USCA 1915.0R as a “Scaman” .
- under 28 USCA 1916) with attachments o Febmary 17, 2004 o

s

- 176.

L8

SRES %

. RESPONDENT REGARDING PROPOSED TAKING C e
OF OFFICIAL NOTICE OF DSM-IV-TR | Decemiber 10; 2003 .~

k RESP.NDENT S RESPONSE TO ORDER OF -

e FACSMLE FROM SCOTT DOW TOJUDGEMCKENNA  January 5, 2004

R 170" RESPONDENT’S APPEAL TO USCG COMMANDANT

 REGARDING ALJ RECUSAL (Reassertion of Appeal) January 12, 2004

ORJER (Clanﬁoatxon Re: Counsel’s representatzve to

| RESPONDENT -RESPONSE TO ORDER OF THE COURT "’

'RESP@NDENT’S NOTICE OF APPEAL (On USCG’ s Decision

1574;;.—1"'<'OM“ER GRANTING SUMMARY DECISION A February 20, 2004
"RESPONDENT 'S NOTICE OF APPEAL(S) ‘ March 9, 2004 |

'ILETTER FROM KENNETH V. WILSON, DOCKET CENTER TO

177, DENIAL OF STAY UNDER 46 CFR 5.707 AND ISSUANCE

* 'OFPROTECTIVEORDER March 29,2004 =~ -

NOTICE OF WITHDRAWAL OF COUNSEL = April12,2004

ORDER & CLARIFICATION AS REQUESTED BY

CLARIFICATION; REQUEST FOR HEARING Deceniber 12, 2003 5

Respondent) ' February 5, 2004 S

ERIG N. SHINE Re: NOTICE OF APPEAL . Merch 12,2004

PROTECTIVE ORDER - o April 20,2004 .



' EXBCUTIVE OFFICER WALTER J. BRUDZINSKI’S ORDER

.- NOTICE OF PRE-HEARIENG TELECONFERENCE (Pre-heating

. Conference scheduled for September 25, 2007)

ATTACHMENT A (cont’d)

'CHRONOLOGICAL HISTORY - PLEADINGS FILED 4FTER REMAND

'DOCUMENT | ' DATERECEIVEDASSUBD
“* DECGISION OF THE VICE COMMANDANT ON APPEAL (NO. 2661) ' December 27,2006 | -

© ' ORDEROFRECUSAL ISSUED BY ALJ PARLEN L. McKENNA -~ January 5, 2007
.. NOTICE OF REMAND ASSIGNMENT TO ALJ WALTER BRUDZINSKI  Jamuary 30,2007 -

- LETTER'TO ALY BRUDZIN SKI FROM PETER S. FORGIE,
' FORGIE & LEONARD DATED MARCH 8, 2007 ‘ ‘
L (to. adjwse the ALJ that he does not represent respondent) March 8, 2007 - ... - Sl

ORDER (to-parties to advise ALJ of availability to participate in ) o
k] Pre-hearmg Conference by April 17, 2007) March 28, 2007
5 RESPONHEN’I’ S NOTICE:OF RECEIPT OF “NOTICE OF
_ ) ASSIGNMENT”; NOTICE OF INCORPORATION OF
C RBLATED E’QFORMATION AND NOTICE OF RELATED CASES;
- NOTICE.OF RECEIPT AND-LIMITED RESPONSE TO

-'OFMARCH 28 2007 April 17,2007 - 2

B scrmam,mﬁ ORDER — NOTIGE OF HEARING (hearing scheduled

to commence.on Septerber 25, 2007, Long Beach, CA) - - June 20,2007 -~ -
. NOTICEOF APPEARANCE BY LCDR CHRISTOPHER A. TRIBOLET B T
'ON BEHALF OF THE UNITED STATES COAST GUARD August 27,2007 .
< COAST GUARD’S MOTION FOR STAY OF PROCEEDINGS o
' " PENDING REVIEW -OF RESPONDENT’S APPEAL BY THE o
. COMMANDANT ’ August 27, 2007 -
0. -COAST GUARD'S REQUEST FOR PRE-HEARING CONFERENCE . August 27,2007~~~

> teleconference schetuled’ for September 5, 2007 at 12:00 (PST)) Au‘gusf 28, 200’?" .

' VARIOUS NOTICES (FIRST PAGE ONLY) IN WHICH THE | L
RESPONDENT ATTEMPTED TO FILE VIA FACSIMILE September 5,2007 . -

. NOTICE OF DEFICIENT FILING ISSUED TO RESPONDENT S
*FROM AL} DOCKETING CENTER | September 6,2007

 NOTICE OF PROCEDURAL HEARING (“In-Person” - hearing | C e T
September 6, 2007 ., - 7
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L15:

16;"

M1

18,

RESPONDENT’S NOTICE OF MOTION REGARDING UNKNOWN -

" STATUS-OF APRIL, 17™, 2007 MOTION AS FILED BY ALLEGED
- : RESPONDENT IN RESPONSE TO ALJ ORDER OF MARCH 28, 2007

IAT ALLEGED RESPONDENT RESPONDED TO BUT

" COMPLAINANT DID NOT, DATED SEPTEMBER 4, 2007

'RESP@NDENT S NOTICE OF MOTION IN OPPOSITION TO
 “NOTICE OF APPEARANCE” OF AND BY LT. TRIBOLET ~
- . [NOWLCDR] DUE TO 'CONFLICTS OF INTEREST; AND
R PREVI@US AND ONGOING PROSECUTORIAL MISCONDUCT;
- ‘DERELECTION OF DUTY; AND FAILURE TO “APPEAR” '
.'DATBD SEPTEMBER 4, 2007

" RESPONDENT’S NOTICE OF MOTION REGARDING RECUSAL
OF ALJBRUDZINSKI DUE TO CONFLICTS OF INTEREST,
DATED SEPTEMBER 5, 2007 |

RESPONDENT’S NOTICE OF MOTION IN OPPOSITION TO

- UNTIMELY APPEARANCE BY LCDR TRIBOLET; AND.DUE TO
..~ CONFLICTS OF INTEREST AND PROSECUTORIAL AND -
s PROCEDURAL MISCONDUCT DATED SEPTEMBER 5, 2007

- "'-REspeNDENT $'NOTICE OF MOTION IN OPPOSTFION TO
" “MOTION'FOR STAY OF PROCEEDINGS PENDING REVIEW OF
- RESPONDENT’S APPEAL BY THE COMMANDANT"" AS

" PROCEDURA
 BEING TAKEN OUT OF ORDER, DATED SEPTEMBER 5, 2007

LY DEFECTIVE; OPPOSITION TO-MATTERS

RESPONDENT S NOTICE OF MOTION TO SEPT 5™ 2007
- PRE‘HEARING CONFERENCE AND DEFEREMENT OF ALL
- MATTERSTO SEPT. 25™ HEARING AND CONVERSION OF
~ SEPT. 25™“HEARING” TO INITIAL APPEARANCES AND
'DISCISSION OF PROCEDURAL DUE PROCESS CONCERNS;

VACA’PING ORDER FOR SEPT. 5™ CONFERENCE DATED
SEPTEMBER 5, 2007 :

. RESPONDENT’S NOTICE OF MOTION ON-ERRATA TO
" CORRECT MISSING ORDER FOR SEPT. 25™ HEARING,

e 'DATED SEPTEMBER 5, 2007

B : 2

.‘ RESPONDENT’S NOTICE OF MOTION REGARDING UNTIMELY
' -'NOTIFICATION 'OF CALENDARED SEPTEMBER 25™, 2007
o “HE
‘:’IHEREFROM AND CONVERSION DATED SEPTEMBBR 5, 2007

{RING” AND DUE PROCESS VIOLATIONS ARISING

o 2:,35;'{ : RESPONEDENT’S NOTICE. OF MOTION REGARDING UNTIMELY
- RECEIPT OF NOTICE, MOTION AND ORDER FOR. SEPT. 5™ 2007-
- “TELE—CONFERENCE” DATED'SEPTEMBER 5, 2007 -
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September 10,2007+

September 10,2007 ©

Septeaber 10,2007

September 10, .2007'1 '_

September 10, 2007

September 10,2007 -

September. 10, 2007 _‘ -
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. 24 RESPONDENT’S NOTICE [ONLY] OF ERRATA; AND NOTICE
T T[ONLY) OF MOTIONS IN OPPOSITION AND CORKECTION OF
- SUBSTANTIVE AND'PROCEDURAL MATTERS AFFECTING -
DUEPROCESS AS PRESENTED WITHIN COMMANDANT’S ORDER
" -ON APPEAL TO “VACATE ORDER FOR SUMMARY JUDGEMENT", o
- ‘DATED SEPTEMBER 5, 2007 - September 10,2007 = - - .

25, COAST GUARD’S NOTICE OF UNAVAILABILITY FOR THE ‘ R
.~ SEPTEMBER 25, 2007 PROCEDURAL HEARING . ' September 12,2007~~~

26, "-"RESPONBENT S SECONDARY NOTICE; AND INITIAL
- “UNPERFECTED MOTION IN OPPOSITION TO “MOTION FOR STAY
. OF PROCEEDINGS PENDIN G REVIEW OF RESPONDENT'S APPEAL
" BY¥-THE COMMANDANT” AS PROCEDURALLY DEFECTIVE;
“. . OPPOSITION'TO MATTERS BEING TAKEN OUT OF ORDER;
©© ¢ -NOTICE AND'MOTION TN OPPOSITION TO UNAVAILABILITY L SIS
o FOR THEE SEPTEMBER 26™, 2007 PROCEDURAL HEARING - September 17,2007~ *

27 3'NO’£‘ICEAND ORDER OF PROCEDURAL HEARING (“In-Person” o SR
- i_.Pre-heaxmg Conference rescheduled to October 23, 2007) Septertber.19,2007 . - o

280 RESPONDBNT S NOTICE OF; AND RESPONSE IN OPPOSITION

" TO“NOTICE: OF DEFICIENT FILING” AS FRIVOLOUS AND .

' “WITHOUT MERIT; NOTICE AND MOTION IN RESPONSE AND

" DECELARATION OF “NOTICE OF DEFICIENT FILING” AS MOOT, ' 3 o
+ IMMATERIAL AND INACCURATE, DAT ED SEPTEMBER 18 2007 - September 20, 2007 -~ -

.29 < RESPONDENI’S NOTICE AND MOTIONS IN OPPOSITION TO
e “NOTICE-OF-UNAVAILABILITY FOR SEPTEMBER 25™, 2007
~ PROCEDURAL HEARING; ADDITIONAL NOTICE OF MOTIONS.
- .- POR'RECUSAL OF MR. TRIBOLET DUE TO CONFLICTS OF INTEREST
L AND MISCONDUCT; AND:SECONDARY NOTICE AND INITIAL
- "MOTION-OF RECUSAL OF ALJ[AS UNPERFECTED],
' DA’I‘ED SEPTEMBER 26, 2007 |

‘;30.:;: ORDER.DENYING RESPONDENT"S MOTION OF SEPTEMBER 26, 2007  October 11,2007

October 1,2007 .

S S NOTICE ANDORDER OF PROCEDURAL HEARING October 1, 2007, -

32 'RESPONEDBNT S NOTiCE AND UNPERFECTED MOTIONS ON
o INITIAL PRIMA FACIE SHOWING TOWARD RECUSAL;
AND CONFLICTS OF INTEREST AND INVESTIGATORY;
PROSECUTORIAL AND JUDICIAL MISCONDUCT; SECOND NOTICE
. ANDY AMENDED OF RELATED CASES W/ATTACHMENTS, DATED

- OCTOBER 23, 2007

"33 TRANSCRIPT (CONDENSED VERSION) OF HE OCTOBER 23, 2007,
' -PERSON PRE-HEARING CONFERENCE IN LONG BEACH, CA

Ocober 26, 2007

6




.. SECOND NOTICE AND AMENDED OF RELATED CASES,

it

‘RESPONDENT’S NOTICE OF ERRATA ON SERVICE FOR: NOTICE;

AND UNPERFECTED' MOTIONS ON INITIAL PRIMA FACIE SHOWING
TOWARD RECUSAL; AND CONFLICTS OF INTEREST AND )
INVESTIGATORY; PROSECUTORIAL AND JUDICIAL MISCONDUCT; R

October 30, 2007:‘-“, R

B DATED OCTOBER 26, 2007

s MEM@RANDUM AND ORDER OF PRE-HEARING CONFERENCE ~ October29,2007 ~

L LETTER TO BRIC. SHINE (RESPONDENT) FROM LCDR TRIBOLET

= “;(COAST GUARD) WITH ATTACHED COPY OF “COAST GUARD
MEMORANDUM OF POINTS & AUTHORITIES DATED

. MAYI 2003”, DATED OCTOBER 29, 2007 November 5, 2007 L

L LET'I’ER ’I‘O ERIC SHINE (RESPONDENT) FROM LCDR TRIBOLET
' (COAST GUARD) RE: EXHIBITS. COAST GUARD'S EXHIBITS

~ NOS: I THROUGH 64 ATTACHED DATED NOVEMBER 9, 2007 November 29, 2007 -~
'COAST GUARD’S REQUEST FOR STATUS CONFERENCE February 22,2008
ORDER DCTING PSYCHIATRIC EXAM]NATION February 26, 2008~

L RESPONDENT S:NOTICE; AND MOTION IN OPROSITION TO

" " “ORDER DIRECTING PSYCHIATRIC EXAMINATION”

"[ISSUED FEBRUARY 26,2008 BY LCDR. WALTER J. BRUDZINSKI - - AR
. ACTIVEDUTY COAST GUARD] AS PROCEDURALLY, ' T
. -SUBSTANTIVELY, LEGALLY AND CONSTITUTIONALLY DEFECTIVE; S

- OPPOSITION TO MATTERS BEING TAKEN OUT OF ORDER; L

'-_OPPOSH‘ION TO DESTRUCTION OF RECORDS AND INTENTIONAL
- SPOLIATION'OF RECORDS AND EVIDENCE BEFORE RECORDS HAVE

- BVEN'BEEN:CREATED; NOTICE; AND MOTION REGARDING ORDER

o4t

:.43.'

- ANDY RECUSAL OF SAID DOCTOR, DATED MARCH 26, 2008

. COAST GUARD’ S MOTION FOR STATUS CONFERENCE
‘DATED MARCH 24, 2008

42 - COASTGUARD'S MOTION AND REPLY TO RESPONDENT’ s

“NOTICE” DATED MARCH 26, 2008

o STATUS NOTICE AND ORDER (Hearing scheduled to commence
. My 20,2008, Long Beach, CA; Supplemental or resubmission of
- exhibit/witness list due May 1, 2008; Motions for Telephonic Testimony

dpe’ May L, 2008)

. RESBONDENT’S NOTICE; AND MOTION IN RESPONSE AND

OPPOSITION TO THE COAST GUARD / JAG PROSECUTOR
LCDR. CHRISTOPHER TRIBOLET’S “MOTION FOR STATUS

R 'CONFERENCE” [WHICH WAS NOT RECEIVED IN A TIMELY

FASIﬂON AND'NO ABILITY TO RESPOND HAS BEEN ALLOWEDY;

. NOTICE; UNPERFECTED [PARTIAL] ANSWER TO APRIL 11, 08
. “STATUS NOTICE AND ORDER” NOTICE; AND MOTION AS
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March 27, 2008

April 11,2008

March 28,2008° .0

Mireh 31,2008 © .




WER TO OR IN.RESPONSE TO “COAST GUARD’S MOTION
REPLY TO' RESPONDENT S “NOTICE” DATED
e CH 26,2008 . . . NOTICE; AND'MOTION'IN OPPOSITION
- T _“(‘)RBER ETRECTING P SYCHIATRIC EXAMINATION . .

s DATED APRIL 15, 2008

N

L 4:5;'."." ‘ -'?MEM@RANDUM AND-ORDER (RUL]ZNG ON. RESPONDENT’

. “NOTICE AND MOTION IN OPPOSITION TO ORDER DIRECTING _'

f“ Ps YCHIATRIC EXAMINATION. MOTION DENIED)

e RESPONDENT? SNOTICE; AND MOTION TO DEMAND A FULL,
.. FAIROPEN; VISUALLY AND AUDIBLY-RECORDED HEARING
' QN'MAY 20, 2007 TOWARD ALL MATTERS INTHIS ENTIRE
. ;PROCEEEH\IG DATED APRIL 22, 2008

ENT ’S ‘NOTICE; AND MOTION IN' OPPOSITION- AND

ISSUED APRIL 16, 2008 DATED APRIL 23 2008

487 Rl N@ENT?S NOTICE; ANDMOTIONINOPPOSITION
"' /AND'RESPONSE TO COAST GUARD’S “STATUS NOTICE AND

ORDER” ISSHED APRIL 11, 2008, DATED APRIL 28, 2008

RD'S REPLY TORBSPONDENT S APRIL 22, 2008

S 49, COASTGUAR
- MoTN-

o RESPONDENT g REQUEST

RS s4; . ORDER (denymg Respondent s Notice; And Motlon to'Demand a
Rk Fmr, Open, Visually and Audibly Recorded HEARING on
v May 20 2007 Toward All Matters In This Entire Proceeding)

55 ."RESPON}@BNT S'NOTICE; AND MOTION IN RESPONSE AND
. 'OPPOSITION TO “§TATUS NOTICE AND ORDER” AS
- PERTG TO'WITNESS LIST; AND NOTICE; AND MOTION
- IN'RESPONSE ANI) OPPOSITION TO “STATUS NOTICE AND
-ORDBR”?A’S“PERT"%-“ NG TO EXHIBIT LIST, DATED MAY 1, 2008

- E 6 {}KDER (denymg Respondent’s mot:on for oral heanng onall.
e toticestand motions; separately convened:from thie hearing on the
e ailegatron ‘Reéspondent’s reqgiiest to.plead to thc charges is TDENIED)

58 '

SETO'COAST GUARD’S “MEMORANDUM AND ORDBR” .

April16,2008 4

April 16,2008 -

April 28,2008 0
April 28,2008~ ©

- May1,2008 - . -

.- May 1, 2008.

‘May 1, 2008;"

May1,2008 -

May 1, 2008 -

May 1, 2008

May 2, 2008 -

May 6, 2008

May 7, 2008




- “ACND'NEED OF TRANSCRIPTS DATED JUNE 11, 2008

1 69:

59

S BT ORBER DmECTmG PSYCHIATRIC EXAMINATION
58 ‘.'." e
':vI;ETI‘ER'TO ERIC SHINE (RESPONDENT) FROM LCDR

- TRIBOLET (COAST-GUARD) WITH ATTACHED DOCUMENTS
'.“";‘RECEIVED FROM DR. FRENCH, DATED MAY 9, 2008

'ASGHEDULING C}RDER NOTICE OF HEARING

 ORDER.GRANTING COAST GUARD'S MOTION FOR
"TELEPHONIC TESTIMONY

-'f_';‘:;@RD?@R DENYING RESPONDENT S MOTIONS OF MAY"1, 2008

oo I'RBSPONBENI‘ S NOTICE; PETTTION AND COUNTERCLAIM TO

LY FILING AND.NOTICE OF COAST GUARD'S LETTER

~ ANDATTACHED DOCUMENTS DATED 09 MAY 08 AS
- BORWARDED ON FROM COAST GUARD CHIEF MEDICAL

APTA]N FRENCH LEAVING INSUFFICIENT NOTICE
PAR. "TION FOR SIMULTANEOUS PUBLIC

S’P@NDENT S NOTICE MOTION PETITION AND
EERCLAIVGIN RESPONSE AND OPPOSITION TO

" UNTIMELY FILING AND NOTICE OF COAST GUARD MILITARY
. “JUDGE:S “SCHEDULING ORDER ~ NOTICE OF HEARING” AS . -
. “ISSUEDBY LCDR. ALJ/ MLJ BRUDZINSKI-ON MAY 07, 2008
FORTRIAL ON'MAY. 20, 2008 LEAVING INSUFFICIENT NOTICE

i ’:""--‘-FOR “TRIAL PREPARATION®, UNDATED

o f--iRESPONBENT S PETITION FOR LEGISLATIVE /EXECUTIVE
. ANDIUDICIAL NOTICE AS TO HR 2830, DATED MAY 19, 2008

PCNDENT § UNPERFECTED [PARTIAL] AMENDED WITNESS

» ;-f‘-’fLIsz ANDPARTIAL] SUMMARY, DATED MAY 20,2008

L6, IETTERFROMTHE COAST GUARD TO THE ALJ RE: TRANSCRIPT
SIS OFHEAMNG ‘DATED JUNE 3, 2008 o

e vPOS’I‘ HEARING BRIEF SCHEDULING ORDER

AFF’IBAVIT AND DECLARATION OF RESPONDENT
BRIC'N. SHINE ON-COAST GUARD “KANGAROO COURTS”

C@RRESPONDENCE FROM' RESPONDBNI‘ TO LINDA JACKSON,
: CEO/PRESHDENT OF PREMIERE ANALYSIS, UNDATBD |
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May 7,2008 - SRR
MeyT, 008

May 12,2008 . -

. May 12,2008 = -«

May-12;2008" *

May 22, 2008

May 22,2008 .,
Mey 22,2008

May 27,2008 < (-

June 4,2008

June 16, 2008-

June 16,2008

June 17, 2008




70,

R

T

RESPONDENT’S NOTICE OF FILING OF; COUNTER-COMPLAINT
AGAINST COAST GUARD; ALJ/LCDR. BRUDZINSKI, ADM. CREA,
ADM ALLEN, AND LCDR, TRIBOLET, ET AL AND CONCLUSIONS

. OFLAW.AND FACT AS ORDERED TO FILE'BY COAST GUARD
" BY J"ULY 10, 2008, DATED JULY 9,-2008

. RESP‘ONDENT’S “CONCLUSIONS OF LAW AND FACT ORDERED
~ FILED'BY JULY 10, 2008” “FILED UNDER DURESS AND BY '

COMPULSION” DATED JULY 9, 2008

 “REGARDING CONCLUSIONS OF LAW AND FACT -~ ORDERED
' BY.JULY 10,2008” “FILED UNDER DURESS ANDBY
“COMPULSION” SUBMITTED BY RESPONDENT, DATED

- TUEY22, 2008

'DECISION‘;AND?ORDER

60

July 11,2008

July 11,2008

July 23,2008 -

November-13, 2008 -~ ¥




o '.’Responﬁent Exliibits

L

ATTACHMENT B

WITNESS AND EXHIBIT LIST

a ‘=Rfésﬁbﬁdént‘fWiﬁ;esses - no witnesses called

" Coast Guard'Witnesses

1., Cecil Ray
- 2, Allen Hochstetler
3. Dr. Arthur French, M.D,, CAPT USPHS

179, Atticles Referenced by Dr: French and Letter
186, Amnesty Internauonal Art1cle '

B Exhxbﬁs 1-178 were not entered into-evidence

| -Coast G‘uar& Exhlblfs

1, . The Complaint
- 2. License, Merchant Mariner Document and STCW certificate
3

. - Certificates of Discharge from the vessel MAUL, and “Coast Guard Vessel
. Documentation” printed out for thie MAUI R
4. Certificate of Discharge from the vessel PRESIDENT JACKSON, anid "Coast. .
-~ Guard Vessel Documentation" ptint out for the PRESIDENT JACKSON R
5. MATSONOER completed by Captain Marshall, dated 04/09/2001. '
‘6. Letter of Discharge for cause, signed by C/E Ray, dated 06/1 1/2001
7. MATSON OER completed by Chief Engineer Ray dated 06/1 1/2000
" 8, Mr. Percival's I&tter to Mr.. Shine dated 08/27/2001 :
.9, Letter of Warning, signed by C/E McMillan dated 12/28/2001
10, Letter of Warning signed by C/E McMillan dated 12/31/2001
11. Mr. Bazille's letter to ASM management dated 01/03/2002
- 12, Mr. Hochstetler's email to ASM management dated 01/03/2002
- 13, Mr. Hochstetler's fax to Mr. Morgan dated 02/08/2002
. 14, Chief Mate English's letter to Capt Kovary dated 01/04/2002
- 15, - Mr. Soderlund's letter to Chief Engineer McMillan dated 01/04/2002
16. Captain Kovary's e-mail to ASM-management dated 12/31/2001
17, Captain Kovary's e-mail to ASM ihanagement dated 01/02/2002
18. Captain Kovary's e-mail to ASM labor relations dated 01/03/2002
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- 19,
20,

22.
23.
24.

25,
26.

27, .

_28.
.29,
30.
31,

32.

33.

34,

35.

36
‘ 37-

38,

- 39.

S e
o 41.

4.
43.

44,

45,
46.
. 47‘

48.

49.
. 50.

51,

8,

53.

‘Respondent's letter to ASM CFO, Captain Kovary, dated 01/05/2002: {0800 Tirs): -

Entry of Official Logbook of the PRESIDENT JACKSON dated 01/05/2002

State of California, Notice of Automatic Disability Payment effective 1/30/2002% - . o

Complaint in the Matter of Eric Shine v. Matson, dated 10/05/2001
MESA Benefits computer printout-dated 06/03/2002
MESA Statement of Claim for Members signed by Respondent and dated

06/07/2602
Respondent's appeal to the State of California concerning disability, dated

07/18/2002

Respondent's letter to the MESA Plan dated 10/01/2002

EDD Disability Status Inquiry, submitted by Respondent, dated 09/ 1 8/2002.
Plaintiff Eric Shine's Reésponse to-Defendanit's First Set of Interrogatones :
dated:10/10/2002

Dr Schafer's letter to Resp@ndent dated 02/20/2002/

Dr Tadros' letter to MEBS Plans dated 10/04/2002

Di Tadros' psychiatric evaluation-of the Respondent dated 09/20/2002

‘Dr Tadros' letter "To Whom It May Corcern" dated 11/22/2002

Dr. Kulick's report on the Respondent's psychological condition dated

- 02/20/2003

Regional Exam Center file of Eric Shine
Coast:Guard investigation of Respondent's misconduct on the MV SUE

LYKES on 04/01/1995
Chief Engineer's letter to ASM concerning the Réspondent’s terrmnatlon ﬁ'orn
CAPE ISABEL dated 05/08/2000, and Letter of Dlsciphnary Warmng, dated

05/3072000 . |
MATSON's response to NLRB mvesugatmn concemmg Respondent's allegatxens;._};:

dated-09/27/2001. :
Withidrawal of NLRB charges agamst MATSON at Respondent's request, dated

- 11/01/2001

Respendent‘s letter to M. Morgan dated 11/1 4/2001

ASM response to NLRB complaint concerning Respondent's tenmnatlon from the '  .

CAPE ISABEL, dated 11/15/2001
Withdrawal of NLRB charges against ASM

Respondent's letter to Senior Chief Fong (MSO San Francisco), dated 11/ i7/2001 o o

Respondent's letter to ASM CFO, Captain Kovary, dated 12/30/2001 (1700 hrs)

Respondent's letter to ASM CFO, Captain Kovary, dated 01/05/20027(1608 Lirs) -
Respondent's e=mail to ASM CFO (Ms. Collins) dated 01/06/2002 o
Mr. Morgan's letter to the Respondent dated 01/08/2002

Responident's letter to LT Tribolet (MSO San Francisco), dated 01/09/2002 : :

Respondent's letter to ASM CFO:(Ms, Collins) dated 01/16/2002
LT Wiley's investigative findings

LT Wiley (MSD Unalaska, Alaska) e-mail to Captain McConmck (PRESIDENT’:‘"‘-'

JACKSON) dated 01/25/2002 -
Respondent's letter to the Commandant of the Coast Guard, dated 01/28/2062

Coast Guard investigation ofthe S COMET, dated 01/29/2002
Responident's letter to CDR Metruck (MSO San Diego), dated 05/16/2002

62




e T

54,

55,

56.

o 57.
'58.

50,

< X
- 6L

. 6.
63.

- 650

- 66.
67,

68.
69.

70,

Respondent's e-mail to Mr. Farley (Coast Guard Headquarters), dated 05/ 18/3002 -.‘rl"\:' ""

LCDR Kummerfeld (MSO LAILB) e-mail to CDR Cummmgs MSO LAILB),
dated 05/21/2002

Respondent's exmail to Mr. Farley (Coast Guard Headquarters), dated 05/22/2002:‘}"3*1,5"ljr“"'?‘t‘ B

Coast Guard findings in the investigation of the MORMACSUN, as of

05/22/2002
Withidrawal of Mr, Haney as Respondent 's attorney, dated 06/ 18/2002 and

associated documents.
Respondent's e-mail to the FBI, dated 07/08/2002

Respondent's e-mail to RADM Stewart, William Schubert, etc, dated” 12/2_7/2002-"-"

Respondent's letter to Norm Mineta (Secretary of Transportation) dated

03/01/2003, Respondent's "Post-It Note,” appended to MSO LAILB's letter dated-
- June 10,2002 the Coast Guard's final agency action dated 4/11/2003- - " .
Rcspondent's e-mail to LT Tnbolet (MSO San Francisco) dated 05/06/2003 L

NVIC 6-89

NVIC 2-98 |
Official Navy Service Record of M. Shme
Pohcy letter detailing DD-214

Certajn Départinent of the Navy Poliéxes pertaining to issuance of Form DD- 214 __-"} N

Decldration of Richard Rappaport

Declaration of Peter Forgie, Esquire

Temporary Total Disability Deférment Request
Sharp Mesa Vista Hospital Report
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ATTACHMENT C

NOTICE OF ADMINISTRATIVE APPEAL RIGHTS

SR T;"33 CRRAGH00L General.

(a) - Any.party may appeal the ALJ s decision by filing a notice of appeal. ’I‘he party
-shatl file the notice with the U, $,-Coast‘Guard Administrative Law J udge Docketin
" Center; Attention: Hearing Docket Clerk; Room 412; 40 S. Gay Street; Baltimore,.
v ot 0 'MD 21201-4022. The party shall fie the notice 30°days or less after issuance of the:
L oo oo decision, and shall serve a copy of it on the other party-and each: mterested pcrson

Sty ‘No:p'arty may appeal except on the faHowmg issues:
T ether each finding of fact is supported by substantial evidence. - =
Viiethier each conclusion of law aocords w1th applicable law, precedent and
. pubhc policy. . : :
. (3) Whetlier the ALJ abused his or her discretion.
4y The ALJs denial of a motion for d1squa11ﬁcat1on

() No mterested person may appéal a summary decision except on the issue that not .-
' “hearing-was held or that in'the issuance of the decision the ALJ d1d not ccmsxder L
evidence: t’hat that person would ‘have presented o ST

: \—/ S - (d*) The appcal must follow the prooedural requirements of this subpart

T o 33€ :"iﬂﬁz Records o appeal

(a) T‘he record: of the proceedmg consﬁt‘utes the record for demswn on appeal. -

(b) fthe respondent requests a 00py of the transcnpt of the hearmg as part of the reoord‘"-‘:"'

of praceedmg, then, - :
(1) FtheHiearing was recorded at Pederal expense, the Coast Guard will prowde}'_.‘ .

the-transcript on paymietit of the'fees prescribed in 49 CFR 7.45;but, -~ o'

(2) If the hearing was recorded by:: a‘Federal contractor, the contractor will -
provide the transcript on the terms prescribed in 49 CFR 7.45. |

' | 33CFR '2'93"fU'BS"--Pfaced?ures for appeal.

Sy Each party appealing the ALJ's declsmn or ruling shalf file an appellate brief wﬁh‘
. Commandant at the following address: U.S, Coast Guard Administrative Law-Ja ,ge»
. Docketing Center; Attention: Heating: Docket Clerk; Room 412; 40 S. Gay Streét;”
Balhmore, MD 21201-4022, and:shaf serve & copy of the brief on every other party
(1) The-appellate brief must set-forth-the appellant's specific objections to the :
dec1s1on or ruling, The brief must set forth, in detaul the --

_"3‘,\:% SR (i) Basis for the appeal;
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T av

33 @FR 20; 19@4 ‘Pécisions on appeal. -

(if) Reasons supporting the appeal; and
 (iii) Relief requested in the appeal.

2) Whien the. appellant relies on miaterial contained in the record; the’ appellate
- brief must specifically refer to the pertinent parts of the reécord.

(3) The appellate brief must reachi the Docketmg Center 60 days or less aﬁer :
-service of the ALJF's decision. Unless filed within this time, or within another
time period authorized in writing by the Docketing Center, the bnef wﬁ} be
untimély. :

(b) Any pdrty may’ ﬁle a réply brief with the Docketmg Center 35 days or 1ess afcer :

- serviceof the appellate brfef. Edch such party shall serve a cOpy on every othier: party
If the-party. filing the reply brief relies on evidence contained in the record:for. the
appeal that’ bnef must. speclﬁcally refer to the pertinent parts of the- record "

(c) No party may ﬁle triore than one appellate brief or reply brief, unless -
(1) The'party has petitioned the Commandant in writing; and L
.. (2) Theé-Commandant has granted'leave to file an added brief, in which even’e the :
Commandant will allow a reasonable time for the party to file thatbrief, ,.‘ SR

< {dy The Commandant may accept an amicus curiae brief from any person in-an appeaI of
an ALJ 'S decrsmn _ .

(a) The Commandant shall review the record on appeal to determme whether the ALJ
‘conimitted error in the proceedings; andwhether the Commandant should: afﬁrm,
modlfy, or reverse the ALJ's decision or should remand the case for further -

| -proceedmgs ‘

. (b)"The Comma»ndant shall i 1ssue~ a decision-on every appeal in wntmg and shall sewe-
" acopy-ofthe'decision on eachparty. and interested person. e
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... 1hereby certify that I have this day served the foregoing Decision and Order by exi)%&éé -
mail courier (Federal Express) upon the following parties and limited participants (or desighated” -
- representative) inthis proceeding at the addresses indicated as follows: ' C

- LCDR Christopher A" Tribolet |

" Coast Guard MLCPAC

. Biiing S4A, Coast Guard Island

Alameda, CA 94501
- Telephone: - (510)'437-3330
-Facsimile: (510 437-3341

" Eric Norman Shine

. 19185 Shoreline Lane, Apt. #5

" Huntington'Beach, CA 92648
B Telephone: (7 14) 362-7491

- USCG — ALJ Docketing Center
40 South-Gay Street, Room 412
- Baltimore, MD 21202-4022
- Telephone:  (410) 963-7434
" Facsimile:  (410) 962-1746

 Donéanddated November 13, 2008
NewYork, New York - .

Regiil {IV. Maye O .
Patalegfal Specialist to the
Administrative Law Judge
Telephone: (212) 668-2970
Facsimile:  (212) 825-1230
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