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   __________________________________ 
                                     ) 
   ROBERT J. PAPP,                   ) 
   Commandant,                       ) 
   United States Coast Guard,        ) 
                                     ) 
                   Appellee,         ) 
                                     )    Docket ME-182 
             v.                      ) 
                                     ) 
   GARY L. HENSLEY,                  ) 
                                     ) 
                   Appellant.        ) 
                                     ) 
   __________________________________) 
 
 
 
 OPINION AND ORDER 
 

 Appellant, by counsel, seeks review of a decision on appeal 

of the Vice Commandant (Appeal No. 2688, dated June 14, 2010), 

which vacated and remanded a Decision and Order that Coast Guard 

Administrative Law Judge Bruce T. Smith issued on August 14, 

2008, following an evidentiary hearing conducted on May 22, 
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2008.1  The law judge had previously granted appellant’s appeal 

concerning the Coast Guard’s July 31, 2007 complaint, in which 

the Coast Guard alleged that appellant violated 46 U.S.C. 

§ 7704(c).2  The complaint also referenced 46 C.F.R. § 5.35.3  We 

dismiss appellant’s appeal, based solely on our assessment that 

the appeal is not yet ripe for our review. 

 The Coast Guard’s complaint was based on appellant’s 

April 14, 2007 application for a job at Florida Marine, which 

required appellant to submit to a pre-employment drug test.  

Appellant submitted a urine specimen at Redi-Med Clinic and 

Occupational Health Services in Mandeville, Louisiana, on 

April 16, 2007.  Mary Atkins, an employee of the clinic who was 

                     
1

 to, a 

holder 

addiction to the use of dangerous drugs,” 
provi

n 

tion] 
the approximate time and place of the 

(emphasis in original) 

 A copy of the Vice Commandant’s decision is attached. 

2 Section 7704(c) states, “If it is shown that a holder [of a 
merchant seaman’s license] has been a user of, or addicted
dangerous drug, the license, certificate of registry, or 
merchant mariner’s document shall be revoked unless the 
provides satisfactory proof that the holder is cured.” 

3 Section 5.35, entitled, “Conviction for a dangerous drug law 
violation, use of, or 

des as follows: 

Where the proceeding is based exclusively on the 
provisions of title 46, U.S.C. [section] 7704, the 
complaint will allege conviction for a dangerous drug 
law violation or use of dangerous drugs or addictio
to the use of dangerous drugs, depending upon the 
circumstances and will allege jurisdiction by stating 
the elements as required by title 46, U.S.C. [sec
7704, and 
offense. 
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certified in Department of Transportation drug testing 

procedures, collected appellant’s specimen.  At the hearing 

before the law judge, both the Coast Guard and appellant 

stipulated to the fact that Ms. Atkins inserted a sterile test 

strip into the specimen before splitting the sample for testing.  

The test strip indicated that appellant’s urine was negative for 

drug metabolites, but both subsequent gas chromatography–mass 

spectrometry tests conducted on the split specimen at drug 

testing laboratories indicated a positive result for marijuana 

metabolites. 

 Following the law judge’s hearing on appellant’s appeal, 

the law judge found that the insertion of the test strip did not 

contaminate the specimen, but did constitute a violation of DOT 

drug testing procedures.  According to the law judge, 

Ms. Atkins’s insertion of the strip violated the integrity of 

the urine specimen.  Therefore, the law judge granted 

appellant’s appeal. 

 In accordance with Coast Guard appellate procedures 

concerning mariners’ licenses, the Coast Guard appealed the law 

judge’s decision to the Commandant.  Vice Admiral Sally Brice-

O’Hara, the Vice Commandant of the U.S. Coast Guard, issued a 

decision on June 14, 2010, in which she granted the Coast 

Guard’s appeal, but simultaneously remanded the case to the law 
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judge.4  The decision stated that the law judge was correct in 

determining that a violation of the DOT regulations concerning 

drug testing procedures had occurred, and that, therefore, the 

remaining issue was whether this violation compromised the 

integrity of the specimen.  The decision stated that no evidence 

supported the law judge’s conclusion that the test strip 

jeopardized the integrity of the specimen, and further stated 

that appellant did not show that insertion of the strip somehow 

caused the sample to test erroneously positive for marijuana 

metabolites.  In both granting the Coast Guard’s appeal and 

remanding the case, the decision provided the following 

instructions: “the [administrative law judge] should determine 

whether, in light of the fact that [appellant’s] urine sample 

was not compromised by the insertion of the instant drug test, 

the outcome of this case should be altered.”  Vice Commandant’s 

Decision at 9.  The decision then ordered that the law judge’s 

August 14, 2008 order be vacated and the case remanded. 

 Appellant then appealed the Vice Commandant’s decision, 

arguing that the clinic failed to adhere to mandatory DOT drug 

testing standards.  Appellant’s brief includes several citations 

to and lengthy quotations of regulations in 49 C.F.R. part 40, 

                     
4 The Commandant has delegated to the Vice Commandant the 
authority to take final action in enforcement proceedings, 
except for petitions or appeals in a case where a law judge 
ordered revocation of a merchant mariner’s credentials. 
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in which the standards are codified.  Appellant’s brief 

acknowledges that the Vice Commandant’s decision remanded the 

case to the law judge for additional findings, based on the 

assessment that the urine sample was not compromised.  The Coast 

Guard’s reply to appellant’s appeal asserted that his appeal was 

not ripe for review, given the remand and consequent lack of any 

order affirming the revocation, suspension, or denial of 

appellant’s license.  The Coast Guard argued, in the 

alternative, that the clinic’s error concerning the test strip 

was harmless, as the record contained no evidence that insertion 

of the test strip violated the integrity of the specimen. 

 We first note that the Board’s jurisdiction over Coast 

Guard appeals extends only to appeals “of the Commandant, U.S. 

Coast Guard, sustaining orders of an administrative law judge, 

revoking, suspending, or denying a license, certificate, 

document, or register.”  49 C.F.R. § 825.1.5  The Coast Guard’s 

own procedural rules provide that the Commandant may remand a 

case to a Coast Guard administrative law judge: “[t]he 

Commandant shall review the record on appeal to determine 

whether the ALJ committed error in the proceedings, and whether 

the Commandant should affirm, modify, or reverse the ALJ’s 
                     
5 See also Kime v. Levin, NTSB Order No. EM-178 at 1 (1994
(stating that, “[t]he Board’s authority over Coast Guard 
merchant mariner actions is limited to the review of decisions of 
the Commandant on appeals from administrative law judge decision
that deny, revoke, or suspend a

) 

s 
 seaman’s license or document,” 

and citing 49 U.S.C. § 1133). 
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decision or should remand the case for further proceedings.”

33 C.F.R. § 20.1004(a). 

 In the case at hand,

  

 we lack jurisdiction to consider 

owing 

ce Commandant’s 
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status of an appeal in the future, we urge the Coast Guard to be 

appellant’s appeal at this juncture, as the Coast Guard 

administrative law judge must issue another decision foll

the instant remand.  Appellant may then appeal that decision 

again to the Commandant, in accordance with the Coast Guard’s 

procedures.  Appellant’s final avenue of administrative appeal 

would then consist of an appeal to this Board. 

 As an ancillary matter, we note that the Vi

disposition of this case could appear ambiguous.  The decision 

stated that it granted the Coast Guard’s appeal, and discussed 

the basis for that decision, yet proceeded to remand the case to

the law judge.  We discourage such dispositions, as a remand is 

“the act or an instance of sending something (such as a case, 

claim, or person) back for further action.”  Black’s Law 

Dictionary at 1406 (9th ed. 2009).  A remand is not a fina

disposition of a case.  Styling a decision as a remand while

also adding language that indicates a grant or denial of an 

appeal creates confusion among the parties concerning the 

disposition of the case, such that parties may believe they

entitled to appeal, to the next level, and expend resources 

pursuing such appeals.  In order to avoid confusion about the
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sed. 

d W rred in the above opinion 
and order. 

mindful of this distinction in considering appeals under the 

Coast Guard rules of procedure. 

     ACCORDINGLY, IT IS ORDERED THAT: 

 Appellant’s appeal is dismis

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, 
an EENER, Members of the Board, concu
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