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OPINION AND ORDER

Appellant, by counsel, seeks review of a decision of the
Vice Commandant (Appeal No. 2680, dated April 8, 2008), which
affirmed a bifurcated Decision and Order that Coast Guard
Administrative Law Judge Peter A. Fitzpatrick issued on
November 29 and December 28, 2006, following evidentiary hearings

conducted on September 20 and 21, and December 20, 2006.' The

! Copies of the decisions of the Vice Commandant and the law
judge are attached.
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law judge sustained allegations of misconduct and negligence,
under 33 C.F.R. 8 162.65(b)(3) and Marine Safety Information
Bulletin (MSIB) 13-05, related to appellant’s speed while passing
a liquid natural gas (LNG) facility.?

The alleged violations took place as appellant was
navigating the tank vessel CHARLESTON and giving engine orders
and rudder commands as he passed the LNG terminal at 14.2 knots
while proceeding inbound on the Savannah River, thereby causing
the LNG tankship GOLAR FREEZE to surge into the dock, resulting
in damage to the GOLAR FREEZE and to shore structures, and posing
a risk related to the active LNG transfer being conducted. The

law judge ordered that appellant’s pilot’s license be immediately

2 The Coast Guard theory is that appellant engaged in misconduct
as defined by 46 C.F.R. 8 5.27, which states iIn pertinent part:

Misconduct ... violates some formal, duly established
rule. Such rules are found In ... statutes,
regulations, the common law, the general maritime law,
... and similar sources. It iIs an act which is
forbidden or a failure to do that which Is required.

The Coast Guard alleges that appellant violated 33 C.F.R.

8§ 162.65(b)(3), which states, iIn pertinent part, that, “[v]essels
shall proceed at a speed which will not endanger other vessels or
structures....”

The theory regarding negligence is that appellant was negligent,
as that term is defined, in pertinent part, by 46 C.F.R. § 5.29:

Negligence is the commission of an act which a_
reasonable and prudent person of the same station,
under the same circumstances, would not commit....

In this regard, the Coast Guard alleges that appellant violated
“minimum safe speed,” as established by MSIB 13-05, Interim
Policy for LNG Tankship Operations, issued by the Coast Guard
Captain of the Port of Savannah, Georgia, which provides, in
pertinent part, that, “[v]essels 1600 gross tons or greater shall

. transit that area [1,000 yards on either side of the liquid
natural gas facility slip] at minimum safe speed when an LNG
tankship is present within the slip.” See Exh. R-K.
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suspended for 8 months, followed by a 12-month probation period,
during which, if he committed another violation, the Coast Guard
would suspend his license for an additional 12 months. As we
find no valid basis in appellant’s assignments of error for
overturning the Vice Commandant’s affirmation of the law judge’s
decision and order, we deny appellant’s appeal.

The relevant facts for the purposes of our review of this
appeal are essentially undisputed.® On March 14, 2006, appellant
was serving as pilot on board the tank ship CHARLESTON, 635 feet
in length and almost 28,000 gross tons, while the CHARLESTON was
transiting the Savannah River. Appellant boarded the CHARLESTON
at the mouth of the Savannah River, and thereafter served as
pilot for the transit inbound on the Savannah River to the
ConocoPhillips facility. As iIs the norm, the CHARLESTON”s master
retained overall command of the vessel, and appellant, as local
pilot, navigated the vessel and issued the requisite engine
orders and rudder commands. Appellant did not slow as he passed
the LNG Terminal, where the LNG tankship GOLAR FREEZE was moored
and 1In the process of an LNG transfer. At the time, appellant’s
last engine order was “full ahead.” He did not establish
communications with the LNG Terminal or the GOLAR FREEZE at its
slip before passing at full ahead.

The Savannah River is 700 to 1,000 feet wide at the LNG
Terminal. The CHARLESTON was 300 to 500 feet from the LNG

Terminal when it passed at full ahead. As a result of that

3 A more detailed recitation of the record evidence can be found
in the law judge’s decision and order.
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passing, the GOLAR FREEZE surged along the dock face, damaging
mooring lines and the ship’s gangway, and breaking LNG transfer
hoses and other equipment.

At the time appellant boarded the CHARLESTON, the master and
appellant had a pilot-master conference and discussed whether the
CHARLESTON would need to slow before passing the LNG Terminal
because of the LNG tankship moored within its slip. Appellant
indicated that he believed that “minimal requirements” for the
passing existed, that the new slip had been built to counteract
the effect of any surge, and that two “standby” tugs would
conduct operations to control any surge. Based on these beliefs,
appellant planned for the CHARLESTON to proceed at full ahead,
despite the moored tankship. After slowing to pass the Coast
Guard and Pilot Stations, and then reaching full speed and
passing another vessel, appellant made a security broadcast,
announcing his intended course. Before reaching the GOLAR
FREEZE, appellant spoke to the captain of the tugboat TARPON, who
was outbound, towing an asphalt barge. Appellant arranged to
pass the TARPON after passing the LNG facility.

Appellant argues that contributory negligence on the part of
the Coast Guard, the master of the CHARLESTON, and those
associated with the LNG facility caused damage to the GOLAR
FREEZE and the LNG facility or, in the alternative, may have
exacerbated appellant’s negligence or misconduct. He argues that
the Coast Guard should have taken action against those parties,
and that we should consider others” negligence as mitigating

factors. Such an argument is unavailing, as our Rules of
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Practice provide that we will consider only whether a material
factual finding or a necessary legal conclusion IS erroneous;
whether “a substantial and important question of law, policy, or
discretion is involved”; or whether a prejudicial procedural
error has occurred. 49 C.F.R. 8 825.15. In this regard, we
reject invitations to review the Coast Guard’s exercise of its
prosecutorial discretion, as the issue before us for review 1is
whether appellant was at fault, not whether anyone else was also
at fault.®* See, e.g., Appeal Decision 2319 (Pavelec) (holding
that contributory negligence is not a defense to the regulatory
violation of negligence); see also Appeal Decision 2166
(Register) (same). The law judge correctly noted that the issue
i1s whether appellant’s “actions or non-actions breached the
applicable standard of care.” The law judge also stated that the
“proper speed and standard of care in this case was around 6
knots, less than half [appellant’s] speed,” and appellant does

not dispute this assessment. See Appeal Decision 2680 (McCarthy)

4 Appellant’s brief later includes a “request to overrule “Coast
Guard Law” and to require the Coast Guard to acknowledge United
States Supreme Court precedent,” in seeking a “rule of law
holding that contributory negligence constituting superceding
[sic] cause by other parties is a defense to negligence and
misconduct charges.” Although his argument is an implicit
admission that the law is against him, appellant cites Exxon Co.,

U.S.A. v. Sofec, Inc., 517 U.S. 830 (1996), for the proposition
that the lTaw judge’s finding, that the CHARLESTON’s surge was “a
cause” of the damage, “disregarded United States Supreme Court

precedent, which ... would have resulted in a review of the
relative actions of all — not just one — of the actors involved
in this incident.” We reject appellant’s request, and note that

Exxon addresses issues regarding tort, proximate cause, and
damages, and is therefore inapplicable to this case. Appellant
similarly requests a “rule of law holding that evidence of
contributory negligence by other parties and superceding [sic]
cause constitutes evidence in mitigation of sanctions.” We
reject this argument as moot, given our rejection of appellant’s
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at 28-29 (citing Appeal Decisions 2415 (Marshburn), 2380 (Hall),
and 2175 (Rivera)). We find that the law judge and the Vice
Commandant correctly found that appellant violated the standard
of care, and that any alleged negligence on the part of others is
irrelevant to the charges against appellant.

Appellant also contends that the conditions and factors
present in the circumstances that he faced as he approached the
LNG facility raise the error of judgment defense, and argues that
the law judge and the Vice Commandant erred in rejecting this
affirmative defense. The error iIn judgment defense recognizes
that:

[T]here are occasions where an individual is placed iIn

a position, not of his own making, where he has to

choose between apparently reasonable alternatives. |IT

the individual responds iIn a reasonable manner and

uses prudent judgment in choosing an alternative he is

insulated from any allegation of negligence.

Hindsight may show that the choice was poor under the

circumstances; but hindsight is not the measure of

compliance.

Appeal Decision 2173 (Pierce), aff’d Commandant v. Pierce, 3 NTSB

4422 (1980). In reviewing the circumstances based upon which a
mariner asserts the error in judgment defense, the Vice
Commandant has recognized that the issue for review In such cases
“1s whether a competent licensed officer might reasonably have
chosen the ill-fated alternative from among those choices
available at the time.” Appeal Decision 2500 (Subcleff). Here,
the record indicates that appellant had several alternatives
available 1In determining how to pass the LNG terminal. Instead

of taking advantage of a safer alternative, such as passing the

(- .continued)
proposed contributory negligence defense.
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LNG facility at a safe speed of 6 knots, appellant chose to
proceed full ahead past the LNG facility at 14 knots.

We reject appellant”s error in judgment defense, and agree
with the Vice Commandant’s assessment of appellant’s defense, iIn
which the Vice Commandant determined that proceeding at full
ahead was not a reasonably prudent alternative. Appeal Decision
2680 (McCarthy) at 10. We reject appellant’s contention that the
law judge and Vice Commandant erred in finding that appellant
ignored safer alternatives, and find that this contention
misconstrues their determinations. The law judge and the Vice
Commandant did not find that appellant ignored safer
alternatives, but concluded that appellant was negligent and that
he violated the minimum safe speed of about 6 knots. Appellant
argues that there is no evidence iIn the record that he had any
knowledge that LNG was in the process of being discharged. This
argument is irrelevant to the issue of whether appellant
Tfulfilled his duty to exercise care under the cited regulations
and safety bulletin, and to operate the vessel at the appropriate
speed when passing a moored ship. Overall, the evidence supports
the determination that proceeding at full ahead was not a
reasonably prudent alternative.

We also find that appellant’s procedural arguments are
unavailing. Appellant’s argument concerning a pre-hearing
discovery issue is untimely, as appellant did not raise this
iIssue at the hearing. See Appeal Decisions 2463 (Davis), 2376
(Frank), 2610 (Bennett). Appellant also inserts an issue

regarding amendment of the complaint. However, iIf the parties
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actually litigated the issues, as they did here, and there was no
genuine surprise as to the substance of the allegation, then a
party may not subsequently challenge such issues. See Appeal
Decision 2396 (McDowell).

In addition, appellant’s arguments concerning the language
of the Vice Commandant’s decision are not persuasive.
Appellant’s contention that the Vice Commandant erred in
determining that the evidence showed that the TARPON and
CHARLESTON could have passed at a different location is
unavailing, as appellant’s brief concedes that the point at which
the passage occurred was not the only available place for
passage; moreover, this argument is irrelevant to the issue of
whether his speed iIn passing the LNG ship was negligent.
Similarly, appellant’s argument that the Vice Commandant erred iIn
finding that appellant could have ordered the TARPON to slow down
mischaracterizes the Vice Commandant’®s statement, in which he
stated that appellant could exercise control over the place at
which the CHARLESTON and TARPON met by slowing his own speed, and
by asking the TARPON’s captain to slow the speed of the TARPON.
Appeal Decision 2680 (McCarthy) at 9. Likewise, appellant’s
argument that the Vice Commandant’s statement ““minimum safe
speed” is synonymous with “bare steerageway”” is not helpful to
appellant, as even 1T the law judge erred iIn equating the terms
“minimum safe speed” and “bare steerageway,” the error would have
had no impact on his decision, based on testimony at the hearing
regarding the appropriate speed, and other evidence that

establishes that appellant violated the standard of care.
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Finally, we find no reversible error iIn the Vice
Commandant”s decision on appeal, and discern no basis to disturb
his decision to sustain the charges of negligence and misconduct.

ACCORDINGLY, IT IS ORDERED THAT:

1. Appellant’s appeal is denied®; and

2. The Vice Commandant”s decision affirming the decision
and order of the law judge is affirmed.

ROSENKER, Acting Chairman, and HERSMAN, HIGGINS, SUMWALT, and

CHEALANDER, Members of the Board, concurred in the above opinion
and order.

> We note that appellant’s brief also included a request for oral
argument. The issues have been fully briefed by appellant and
oral argument is not necessary. Therefore, the request for oral
argument is denied. See 49 C.F.R. § 825.25(b).
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Admiishrative Law Judge (herginaffer “ATY of the United States Coast- Guard at
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tariner Heensebe suspended, oufright, for eight wmonths followed by a suspension of
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Savannah Harbor ¢n Mach 14,2006, The specification supporting the miscondsicr
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daitpgiois spéed that was not consistent with the Tnland Waterways Nayigation
Regulations for waterways i*zzbmary to the Aflantic Ocean south of Chesapedke Bay.

PRGCFE}URAL HISTE}RY

On, ﬁpn*z 27,2006, the Caast Guard filed 2 Cempiazm‘ agamst Res?eﬁdent {D&@
Yat5] 'Eha.comyzfaiﬂt.aﬁ@geé that Respondent violated 46 U.S.C. § 7703, 46 CFE.
£599 aﬁé%CFR.éi 5.33 by filing to operate the TNC&%REESTON at a safe spoed,
[ld,] OfMay 16, ﬂﬁ%ﬁé‘{g Respenée;}t ﬁ;ﬁé& an Answerto the Complatat whérein he denisd
n&ghgenﬂy operating the Ve:sseI i On Tone 13 2‘0{}6 the Coast Guard filed
Amenéed C@m;pimt alleging that that Respendent violated 46 UL § IO by

cermm’ftmﬂ ﬁfsésbéﬁ;éfﬂéféﬁé négligénes inder46 CER: §5.27 and 46 CFRR:§ ‘52%

_respeeﬁvaly, based i on esseﬁtaaﬁjz the ssine factusl aﬁegam@ﬁs [Hd,] Having recéived an
extepsion offifng, Respgﬁéaﬁi :ﬁled Hig Answer %@ the Amended C@mplamt on

lnga defesse of etror i judgment. [DA&O T at8] A,hemﬁgfwasizei&:

ity ;2006 asser
i Suatiab, Georgis, on Septeimber 20-21, 2006, ot vhich the Cogst Giard called seven
- witressayand infrotuced foelve exhibils into evidence: (1] Respenderit called three

wifzxessesamé introdiced seventeen exhlbzts into evidence, [14.] The AlLF issted his -

Sanction ot Dséemﬁeﬁ&-. 2606.. Resporident fited his Notice of Appeal in the matter on

i peifected s appeal by filinghis Appellais Brief on Febroary 25,
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APPE RANCE: Resp@néent was feprosciited by Charles 1. ’Raiey, ¥ The Csast Ghisizd

Wiy Iaggﬁ:esaﬁeé %y WO Bemaré Tufts, CWO Terry Rébéxts, and Pefty Qﬁcar Mzc;.au}
| R{ﬁﬁﬁﬂd ef 8. Coast Guaré M&mze Safety Office Savanna?:x Gcargz&

At &l fimes relevant hetein, Respondent was théholder of e Coast Guard fosed
mier¢hant mariner license at 388316 in fﬁes& proceadings and was acting nodes the suthority
6fthaf Ticense by serving es afederally mandated pilot. [D&0 Lat 7, 3% 16 Bxfiibit 1]
The tematiiog peftiient Bicts i this case are widisputed.

At approximately 0300 on March 14, 2006, Respondent boarded the tnbeynd T/ f

. CHARLESTON i the vicinity ofths se bioy for fhie Savarnali River. [D&O Iat8]

After an nitfal meeting with the Master, Respondenit progseded fo pilot the

CHARIBSTON upthe:Savammsh River at fill shead. (1) White iphound, Respondent
#tade passiig afrangerients with the pﬁat of e KOBE EX?RBSﬁ,ma e‘i“we essels -

sticoessfilly passed 4t Bloody Point, {Transeript (hereifiafies “Tr.)at 334] Respondent

reduced his speed o slow shead while passing the Coast Guaxdamdﬂﬁatsiatms Pleoat

ESTON at this' poist 1 avoid poteritial damage that

338] Respordent slowed thé CHAR

- flie CHARLESTON s singeoinild do fo the1maftended vessels mioored thers, [Tr.at 441~

@] E%ﬁ@ﬂééﬁﬁﬁéﬂi&&é@éés;;se&ta'»-fsif ahead: [Tr. at 339] Onthe CHARLESTON,

slov ahead produces s speed.of approxifhately £ knots while full afitad prodices 4 speed

of pproximately 14 knots, [Tr. atﬁ?*ﬁ-ﬁ The CHARLESTON continued upiver on |

é&@ajzﬁra: half knot flood fide with light winds, calm seas and clear visibility: [D&O1at7)
| Afer passing the Coast Guard and pilot beat stahﬁﬂsi?%peadent made fhe

second offwo required security radio broadcasts on VHF Channels 13 and 16. [Tr.at
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7339} Saverman River Pxi‘é?‘i Captain Spencer Bdelman, abodid the outbound tug TAR?ON
p&shmg an asgh&t baxga IE:S?Qﬁdaﬁ The two. captams agreed to meet ané pass belowthe:

g ‘Basin, dfter the C?‘—EARLEST@N would havé passed the: LNG facﬁzty _

Fig Tland Tun

o0 Fifia Kldnd whers i tankship GOLAR FREEZE i?_ié’&&m‘t}oreéz [Tr, 164:5,67] Tn

determining where to pass-each other; the captaing were constrained by the following

factors: (1yihe interim policy in effect for thie Reputated Navigation Arca (ferelrafier

AEAR

“RNA?) piohibited missting of overtaking within 1,000 yards of the TNG Tacilif
C}aﬁfﬁmﬁeuniy -’Gfxﬁﬁaﬁce preﬁbﬁé& 'passiﬂg-ﬁeaf adredge and the dredpe
ARLIHGTGN wad maored aﬁ“ Eltra Island; and {3yt WA ﬁ(}i &as;rabia«te pass m the

Bi gh“t C%za:mel a8 t&e Rwar ctisyéd: az@tmd Elba Es? and. {TI &t 34«5] Affa%‘ t%ie
CE%%RLESTON gasseé inmgh ‘E‘ms drea where ﬁ: vold! be difficiilf or pr@%zb;ted to pass

' ';-EST@N ﬁ‘avalci another mc} ﬁau%:zca,l mﬁes before it reached

the T&RPON the CHA

‘éhe?:gisiaﬂd wriing Basia [Resg@:zdent’ Exh;‘mt §D ]| Capiam Edelian testmei and

the ALY found, that the Fig Island Turying Basin would have been the bestplace to pass

- .ﬁﬁ&ériihé cm:mtances? but the vegsels could hdvepassed at another mﬁm o the
river: [T, at 168-69]

At approximately (418, the CHARLESTON passed ée moored GOLAR

ESTON paused the

FRERZR still atfull dhead. [D&O Lat7] Thesurge from the CHARI
GQLAR FREPZE fo stirge alang the dock parting mooring fines, damagmg the gAREWAY,

and czmsmg an eme;gency shutdown of the NG transter c};}exanom, gé 1 The inferim:

pﬁi}c}f gwe@iz;g'&e RﬁA xmeéthat yissels.guch as the CHARLESTON tiansit the

aren-within 1,000 vards.of the ING facihé:y st minimum safe speed. [Respondent’s

X ! Respondent was not awere of the ordinance at the time, bt both pilots agreed that passing near the dredge:




Bhibit K] ‘Thipolicy 4156 teduired the LNG facility to have fwo siandby fovwing vessels

while # LNG tankship was moored iz the slip. [1d.]
BASES OF APPEAL

Respondentappeals both the findings thafnegfzgmcemdmwceném iwes ioved
Z aﬁd the saﬁcfmﬂ maiaOSeé by the. ALJ on the following basis:

f  The L) gbused ks discretion. By ﬁmﬁﬁg it “mzmmwnse speed” is

the egua alent of “baresteerageway” in deremmmg the: gza?zéizm? of care

inithis ease;

Ir ?Fzﬁz reggmﬁ 0 "i’e ef*}"ara" 'ﬂégmezz : d’efeme’ the ALJ, abmed’ kz.s‘ |

i sfefemaﬁ?:g ffze reasmwble;zess af R&mde}z s&peezf a’ecrsréﬂ,
ingr ' e esnne £ ‘FieﬁﬁG_E

arise o the san @emzwe facf&
W Bhe sanciionof eight months sispension outright fsiexcesstve.
OPINION

1

The. A}L}’ abused i dzscrgfmn By ﬁm‘:rzg t?zzzf it safespeezf s z‘}ze eghivetlentof
“Bare- 5f£eragemy “in determining the sfandaréﬁf erg i ihis cise.

Of: aypesl, Regpondent argiiesthat fhie termn “mittimmnn séfe: S?aeé’ Soviidefingd
and thit the ALY abused Iis discretion in determining that minimum Saf@ Speeé i bk
siceragerway axe Sﬁ?‘f’ﬁymﬂﬁs-— Tnstead, Respondent argues ﬁzatmmumsafesz}eﬁdmust

takeinto sccouwit wameions other factors including his passing arrangerents with the tog

. omdbeavoided,
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TARE ON This asszgmmfmt of error fails om two-aecounts. Fzzs% the AL? &
uméerstanﬁmg e)f ralrd i saf‘s speed isa reaso:zabie éeﬁmﬁon ﬁonszstent mth hq;w the -

';a:hej:@ﬁagsiesﬁ' '@gatj;héﬁ&aﬁggﬁséd’thé term. Second, a’gzgmmampamg&em ,

| Atlyzed: the f‘az:ts “ag if minimam safe-speed endompasses arange of factors™ as.
prspeseé hj,f Resa;}eﬁdeat and still found the allegations proven. Censegﬁentiy, evert i &a
- AL Yeped ineguating the two éeyms;,:faai ercor had fio impact on hi¥ deeision.

cragewayis commonly ubdérstood fo miean theslowest speed e

THe teim bait st

?fg:ss,,a‘l calx maﬂeﬁvafmthaﬁt being onit ef confrol. See, e.g., Trice Mariné Assets Ine. v,

Diarnond B Marine Services Tnc. 332 B34779,784 (Sth.Cir. 2003), Consequently, at

speed bislow bt steetagevay, 2 vessel Gould ot Be contolled. I otber words, such &

spee& m@md not besafe. Sinceminimam: 13 defined as the least: ;}assﬂzle q&aﬂﬁiy
- amouantor vaiue the pinirnum sufe speedis: the shrme g this. Lawes’t spaed af which a
vésge] cat safely operate: As the ALY fotind, this two termis are lnguistically
.syﬁoﬁymsﬁs ﬁiﬂd the pilotywhor testzﬁaé' in this ease understood fhem to mean thesdme
| Hitsig: [T, at 112, 113, 136, 162] This inctuded Captain Ha:vey whe testified on belialf
of R«espﬁmée:&t that minifim safe speed “is &ﬁermt ot évery vesse] that you g6 08, SO
'_there $no' deﬁmmon other than mayba theslowest-speed you cadié go ané have. csmpie;ﬁa-
corifrol fﬂref:ﬁevessei i_Tl' at 5031

Tt i well seftled that the decision of the ALT may only be reversed ifhis dmgs |
are-athitrary, capnczcms, clearly erroneous, ot based npon inherently fnoredible evidence.

S

Appeal Decisions 2570 (HARR i7" NTSB Order No. EM-182 {1966); 2390

NN, 2344 (KOHADIA), 2333 (AYALAY, 2581 (DRIGGERS).

* Fuak & Waghalls Staisdard Colligs Dictionary 1973

()}
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NKE), 2607 (ARIES), and 2614 (WALLENSTEIN). The findings of fhie

ALJ ﬂeed" st e congistent with all the evidentiery material in the record as long as

ppeal Degisions.

S‘a‘fﬁclﬁﬁf matenai existy i thie: record to smporé fHeir justifieation.

D), 2506 (SYVERSTENY, 2424

ENSTEIN). The standard of

proof forsuspension and revocation procesdtings s that the ALP's findings mustbe

suppor by relidble, probative, and substantial evidence. Appeal Decisions 2584

and 2575 (WILLIAMS).

| (SHAKTSPEARE), 3597, (MASON); 2603 (HACKSTASF

| &venélecomaﬂsema e’qauiva‘i;mcemﬂ}ie:tm “hare stegragevay” @g.ﬁ oo
ol Spo 4 i fexcsgsao v th e Communiy e ALY Gid ol ¢
in finding them synonymaus. '

Brenf the ALY aceepted Respondent’s axgament that mipdmim safe speed aani& '
ﬁm}rbﬂ deterined by Eﬁﬂﬁéﬁfmg aﬁ anplicable f’anms‘mtiuﬁmv his passing

FARPON, a carefplreview of the record shows that the ALY éié

| sbtetEin %f@‘éamg that Rﬁspai:ﬁaﬁt friled 1o operate’ pi¢ RLESTON 4t the mms&f&

spesd. Tndedd, {izzmw testiipony at the hearing; ‘Respondent aﬁﬂn‘afed 4% f@l‘i@ws

Q. You could havestll cut it backto half passed [sic] the. temminal- a:ad
il achieved your olyjgctive of pasiin ‘[’E:%RPQN] in that segtion of tHe
Theer ‘fhat you Waﬁted o passhim in, 19 that right ornot?

A Toould, in Hindsight you cen.

[Tr at 433] Later, Resp(}ndmt again adinitted that he could have rediieed speed and sﬁﬁ :

passed T AR?ON in.a safé piace but chese not to becauss standby tugs and 3 }}ackmg

 pilot e at this LNG-seammaL [Tr. at 451-57] This was cousistent with Captain
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Eda}zﬁan s testimony that the ﬁwo vessels could sl have passed i & safe piace it

Responderth hadt stowed CHARLESTON o, pess the ENG terminal. [Tr: at 169] As the

ALY p@m’eeé aﬁ’e, boﬁ: vessels: scould also hive siewe& if nesessazy fo ensute the meetmg
i@a{p}ace piel:t bafe paftof the rives [D&G at74] Thereéord shows t}la*: Respenéegt felt:
ﬁ:ra‘r: gwea the CHARLEST@WS light Toad, fhermintmal wake-that it was throwing, and
e presence: ﬁf the sfandbv i?ﬁgs, e could safely pass the: NG terminal at Bl ahesd;
h&wevea; Even Sgn aheazi was 3 safe speeé, by his owh adm:rss* oiis 1t was nob the |

;mmzmum safe speed, Accerémgly, R@p@ndeﬁt‘s Hat asszgamemt of erior iy not

ﬁﬁt&ﬁ%ﬁ"{fﬁ.

'_ reg Vé’wo"-érmznwkw}; it wa% safe 15 pi pas:s |
Respaﬁéent Hiext: argnes fhat the AL dhused. Ens disergticnin reachmga }:m:anﬁe:r
of ‘faémal fmdings or i applymg cez‘sam evidentiary standazds canﬂeaaon wzth Eﬁs
SrroT Gf ;ué‘@n'z defense Althﬁa;n T find that the ALT Fd not abuse Hiis dlscre&on
none of ﬁxe allegations uatier hecanse:the ALJ concluded that theermor 6f judgment

defense sinply does not apply i this case, and T agree.

* As forthe.sp "lﬁ ";alft&cratsons siiesd by’ R‘.spanémi, they either mischaracterize the ALPs ﬁnémcs, Drare
el pboth. For exdmp the ALFForind that Respcmdmt was “aware of the TNG fﬁnlcsth 5
gresercs. ok ?E:Le sty and of B "n-@e:admg siansTer Botthat Hewas avarg of &y Aot wansker, T addition,
the feguirement to transit fhe ares 4t TiniAnin safe spead s fnc,gmt% whienas LNG' tazrksblg wWes pfesani
jrithie stipy refpardless of whether trandfer operation Were underway: _




et THY - w :‘é%%@

Erraz’ i prdgmentisan a}%:rmaﬁva defeﬁsc t ﬁeg};r géfice, It Fecogizes thal:

there are @cf:asmas whete an mdzwduaﬁ is plaoaé 13:; & posiiion, nof of his
g Whe ‘e hﬁ E}&s to choaaa ‘E:ei:waﬁ:n apgazeﬁﬁy reason&nle

Hident ] ?ement {szc} m _ch@@smg-aa alf roative he § 2gE Y,
aﬁ&g&ﬁan of negligetice. Hin iy sﬁow %hﬁ this chibice Way poar
tmder fhe eiroumstances; but ‘hindsight is not the: measare: of compliance.

'z-*'ij;}eg,mlgg 2273 {P{}E}, affd N‘I‘ <8 Order BWL-81. See also Aﬂnea} Declswﬁs '

YNE) ahd 1940 {HU?D’BLESTON} Erm}: Gf }uden%;

h@wwar, doesinot apply in this-case since the-evidence shows that the pisszm&m;whieh a
Resgmﬁemfamdhmse&fwasme@fm own making, and that he'did not responid ina

rossondble istion. $¢e, v.3, Appes] Desision 2601 (MCCARTHY) (evidencs shows |

‘that éﬁafgesiﬁaa b5y wﬁié&eﬁfsp@ﬁéeﬂffemd himselfupon eﬁtenﬁgfha squall wasoneof
?ﬁs oWt sirakitig, ﬁﬁdﬁﬁﬁ te did not: ras;mﬁd i reasanabie fashion): .

Gn appeal Respenden% argied the factors that went rto his decision o pass | ﬁle
ING famktyatﬁsﬂa}:zeaé wese niot.of his own: m@ﬁg; Tdo not agree. The -

“chatat cﬁsﬁns of Bight Chiannel, the presence of the ING ship auid the dredge, and the

K%ﬁ i ;ﬁass s pifér vesseld dfe not Clrcumistancey ol Rﬁgpemient’ s miaking, but they.ate the :

. eveqyéay aspﬁsia ofa Savannah Rw@r pilot’s working environmens Resyeﬁéeﬂihaé ﬁa& _

TESTON and the TARPON |

' -abxhtyte exems& copEo] over' t&e place wherte fhe C‘-':
el by sfe“w;:nghls speed and also by ﬁhﬁg Cﬁ;ﬂm Edefman toslow T@P@N’S speai
and 'kﬁs_-éééﬁit;gszgia&ejdithe— vésselin Fis‘charge and himself i the precarious posatm:;
thailsthesuﬁzactof this action. '

 #ore importantly, the record supports.a conclusion that Respondent did not

‘thoose between réasonable. altemmatives but rather igriored the prudent alternative




MQCARTHY | - NO: ggg g
avaziable tohim. Respondeﬁt afid Ceptain Edelman both ’fesﬁ Hed that Respogéeq{ could
_have s%&wed the. CHAR}T,ESTGN and stifharranged to; mect the TARPON ina s:a’fa place;
{'nerﬂby re&ncmg the p@tenﬁai for damagmg the GOLAR EXPRESS without incréasing
ﬂ’fze gk ofa ::Glxszm with the TARPON, [D&O (1%, 24; Tr. & 169; 451-452] I
-adéiﬁ‘om passing fhe LNG facility at full ahoad wes not & ﬁpfmﬁent ﬁi@mﬁﬁ% sineeths:
same intefinerequirements that prohibited passing wri&m 1,006 yards. ef the facility also
,'m&réﬁt@d tfans*%mg that srea it theminimum safe speezi [Marige Safety Uit Char}est&n
| Mﬁfﬁﬁu Saf -ty Information B&lietm 14-05 dated December 30.,2005] Finatly, sevesal
Savannal River pilots testified thartheir procedure $r passing a moored vessel such &5
fhe Lﬁﬁ s{ftjﬁ fvas to m&miam baté Sfeerageway: [Th Hompgon Tr, af 102, 104 Bdelitan
T, ab 162 Brown Tr. & 182.]

Tn suin, Raspanéent did ot smlply girinm 4 a}*ema befween twa: feasgmﬁbiy
N pmée:af altemaﬁ\res aftér beig 1 ﬁaceé fo-# position mot 6fhis Taking. Iﬁsiead, althongh
he haé i’kc opfion t reducedis: @ﬂe& while passiog the LNG facility and still pags

- TABPO‘*I i g safe piace Responﬁi ‘choss o, fntntain fall &hﬁaﬁ, 1gﬁ€mﬁg fhe

'requn-emeai to mamfam trinimnm safe: Sf;seeé, hecanse he beheveé ﬁlat i wis gafe e;:ai{'"f :
torproceed at full shead! This swas not a reasonebly prodentaltomative. Ascozémgiy,
ﬁﬁé fhai fhie ALT coreotly Fotind that the orvor of fudgment defease did not apply.

, o

| Thie. M‘fseomfucf count is subsiimed by the: Neglrgence count since both arise ﬁ@m 31:3
Same: opemz.‘zve “facts.

Respondent Histed this as a basts for appeal, but provided e supporing argument

other thar Hnproperly characlerizing Misconduot as “a lesser included offense” of

i




TEARTHY BT

" Neghgenee A esser tichided offense is & concept of crimitiat {av fa which, all fhie
elements., oF the Tesser, offénse are included i the greater ﬁd-fféﬁsezaﬂd the copunon
elements areideiical, Misconduct is hrman Behavior Wmc}‘:z walaies some f@rma‘i ziuly
esm‘éizs‘éed mie iheteds fegligenes i zs wr act thita reaﬁonahly prudedt pez:sc}n urider the
Satne cifcuinstancés would fiof comit, 46/ P R-§§ 5:274nd 5.29. Sihce the
“elements” of those twa charges. differ, Misconduet gannot be characterized as 4 lesser
mclué 1 oifenne of Nepligerce: Navarthéless, Fwill oenslﬁer the fact that the gfava:ﬂeﬁ

Gfbmﬁzchmgasmpﬁ@mg the CHA E’ST@E‘I it gxcessive: speed past ths LNG faeﬂﬁy in

considering whether the sanction imposed is excessive.
Th sanciion of elghtmighths suspension oitiight 1 éxcessive

| | Resgmdent’sﬁvalas&eﬁmnefmez cenfers a;z;f_izs,e_::@izght%ﬁ;@ﬁéﬁ outright
ZS@SFE;E&SE{}}I imposed by fhe ALY Resg@né‘em asserts that “fija E‘Q}%ﬁﬁﬁg the Cloast.

lgathxeaﬁamﬁnmsaf&ﬁy [Appeal Eﬁeﬁsfﬁﬁ;ﬁméamﬁﬂ In addiion, pr@ﬂéeﬁf |

fiotes that the Coust Guard’s Chisf AL exprosély hoted the “depthand siricerity of
Respontlent’s remorse” in his Order that Granted Respondent a Tempordry License

3 lrﬁﬁ&peaémcyof{h}scasm [Ié} Atabesameﬁms aﬁeml{ﬁ:ﬂgthaé the ALY

' e£eo‘fed o tieat Respondentdsa “Pigst- Time Offénder” Rﬁg@ﬂéeﬂi agserts b&sed. on his
aﬂaigmsef enforcoment actions taken after oﬁzer incidénts on the Savaﬁmh River, fhat
théreisa “ack of patity” in cascg that result fram incidents on the Savantieh River and,
s, contels et Respondent e been disominated against (G 1 Hisstaus ot

' 'fééi%if&.—oﬁiyj;ﬁlat}a in terms of the sanction levied by the ALT" [Appeal Briefof

11




WRCARTHY
 Ruspondet o179] Respondet conchudes by notisg it fesmiion mposed as afesult
S¥ine cataskophio EXKON VALDEZ oil spill swas oaly one month greater than the

aiction friposed in fhis ease and assexts that because only$110,000 frproperty damags

ocsitted as a tesult of the indiderts given #i56 fo (his case—not An actual digaster dnd
Tillots Qf deﬂ&rg iy en:v:trﬁmmeﬁﬁsl And ﬂthar iesses——éhe recar& sxmpe*ts a cenc%usmn
ﬁ‘a;t the sariction m}pased by the ALY was’ 1mpmssib§y pendl in nature” [Appeal Bnef
fRespondent at27:30] 1do notagres. |

¥ Coast Giisid stspension and tevecation cases, the senction #posed a2

gaiﬁmﬁm:e;asa‘igeexé&sivéy it theauthorty and disereion of e ALT. See 46

ERR.§ 5 569{3} ﬁm}e&} Dicisions 1098 (LBBOFUR), 2543 (SHORT) , 2609

@MANGUE} zﬁzggsm and2622.(N Tlﬁm W’ﬁﬂa the ALY mgy lookto-46

jcal t}rdez aA50! c;ated withra '

ermgtma and: guldamﬁ as o the ;Z i

'_ CER . Tible 5569 for

-char:,e,hem&y jtierease or dscrease the ganption as ézs gées fit. See A6 CER. G 55690y

RNOLD) zagafmmag 2455

KNG As aresult, oniappes] thesanction

242:»

Tnthifi case, the record shows that the'ALT carefully considered the issuc-of
. saniction. Indeed, the fecord shows that to do-so, the ALT took: fhe extraordinary step-of
Tisldig a second hearing {0 allow both Respondesit and taé government the oppoftunity

1o submiit evidence in agg?avaﬁgﬂ and mitigation. After hearing such argument and

12




" 2580

oting Bisinhstent auiority to seléct it appropriafe order fntie case, tho AL stated &

follows with regard to thesanction:

gh revonétzaa was a pmssi&ie Saﬁé‘fb@ﬁz

'enszcm S%ﬂ&‘: E‘hﬁ

sanctmz zmpcsed by ’the ALJis within ﬁhﬁaﬁg@ azﬁlculaa.eé" by thigCodst: Guard’s Tgbie
of Aver&ge E}réefs anid becanse the réCord shows ‘thatthe ALE Cﬁﬁbid&l‘ﬁé all aggr&va&ﬁg
:az}é aga&ﬁg mdence preserited in setffing on the appmpnaaa éura&cm of. flze sanchefa, I

, do zmi: ﬁné o' efther excessive or mvolving 2 #bise of the AIJ g {31361“"‘33612.

¢ordm eg,Rasponéeﬁfsﬁnal argu’zaentzswﬁaﬁy unpsrsuaswa




-

3

()

. CONCLUSION. -

The findings ofthe AL had 2 isgaﬂy sufficient basis. The AL? sdeciston was ned',
| ariaztrasy, capncmus or cleasly errones, Cempe{em su’bstanﬁai rekaaie and probative
| evidaice ex;steé fo su;}';’iaﬁ; the ﬁndmgs of the ALY Therefore I ﬁﬁ& Re—sgondent’s Bases -
of appeal to'be without mexit.
The ﬁr&ers e,ft}‘:ns AL, issued at Norfolk, Virgints, onNovember 29, 2006, atid

December 28, 3006, are AFFIRMED,

Szgaeé af:Washm&tﬁn DC ﬂus af Q{E"f f J;;ﬁﬁﬁgz

L
ey
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did not amend its proposed sanction at this time.

.

PRELIMINARY STATEMENT

On April 27, 2006; the United States Coast Guard (“Coast Gﬁard”)__ﬁled a cotnpiaiﬁt'
against Respondent, Capt_ain John C. McCarthy IH (“Captain McCarthy” or “Respoﬁdeﬁt”)
alleging that he violated 46 U.ST'C._7.703, 46 CFR 5.29, and 46 CFR 5.33- by"faﬂing to operate the
tank vesselCHARLESTON at a safe speed on the Savannah River. The essence of the Coast _
Guard’s claim is that Respondent should not have navigated the CHARLESTON past the
Southern qumd Natural Gas, Inc. (“LNG”) facility at full ahead while there was an LNG
tankstup within its slip. The Coast Guard sought twelve (12) months outnght suspension
followed by six (6) months suspensmn remitted on twelve (12) months probatmn

On May 16, 2006, Respondent filed an Answer to the Coast Guard’s complaint which-
denied that he operated negligently by falhng {o operate at a safe speed. Respondent also denied
that his actions were the sole cause of the alleged damage and denied the paragraph regarding
requested penalty. Respondent admitted all other paragraphs. Respondent afftnnatiVer alleged :
the defense of “other” and sp'eeiﬁed_ that the Respendent’s actions amount to a mere error in |
judginent‘. Respondeht requested a hearing and proposed a locetion and dates. Respondent
requested setflement discussions.

On June 13 2006, the Coast Guard filed an Amended Complamt allegmg that
Respondent violated 46 U.S.C. 7703 by committing Misconduct and Neghgence under 46 CFR
5. 27 and 46 CFR 5.29 respectively. The underlymg factual allegations were essentially the same
in that the Coast Guard alleged thai Respondent failed to operate the tank vessel CHARLESTON

at a'safe speed on the Savannah River past the NG tankship within its slip. The Coast Guard

z




——

Pollowmg a-grant for an extension of time, Respondent fﬂed his Answer to the Coast

Guard’s Amended Complamt on July 7, 2006. Respondent demed various numbered paragraphs

contained therein and indicated the defense of “other” in that his actions constltuted an error in

judgtnent.- ‘Finally, he stated that the Coast Guard’s allegations eoncerning damage are not
relevant and should be stricken from the amended complamt

This atter was set for' hearing on September 20, 2006 at 9:30 am in Savannah Georgla.
Th1a date .loeatmn and time were amenable to all parties involved as was evident from an
August 8, 2006 prehearing conference call and from various other requests and ﬁhngs On that
date the heanng convened as schednled and spanned two days. CWO Bemard Tufts, CWO

Terry Roberts and PO Michael Rohland represented the Coast Guard and Charles H Raley, Ir.

: represented Respondent

At the hearmg, the Coast Guard called seven (7) W1tnesses and mtroduced into ev1dence
twelve (12) exh1b1ts Respondent called three (3) witnesses and. mtroduced into evzdenee
sev__enteen (17 eXhibitS. The undersigned took official notice of two (2) docaments. The parties
also filed J oint'Stipnlatione of'FactS prior fo the hearing and Proposed Findingsl of Facts and
Conelnsmns of Law after the heanng

It is worthy to note that both’ par’ues ﬁled numerous Motlons Motion Wlthdrawals

' Opp051t1ons Bnefs and Responses during the course of thls proceedmg Each ﬁhng has been -

given careful consideration and appropriate weight in deciding the outcome of this case. Onty

the relev_ant filings will be discussed in this Decision and Order.

1 (past Guard. exhibits are identified as “Ex. [0” using numencal numbers. Respondent s exhibits are identified as

Ex. R” using alphabetic letters. Documents the undersigned has taken official notice of are identified as “ON” using

humerical numbers. Filings prior to and post hearing are identified as “ALI” using numerical numbers. All

citations to the official transcript are designated by “TR.” foilowed by the apphcable page mimbers.
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. FINDINGS OF FACT

Al Stipulated Facts

On September 15, 2006, the parties filed the following Joint Stipﬁlations of Agreed Facts:

1.
2.

3.

100
11
12,
13.
14.

15,

“That the tank ship CHARLESTON is 635.5 ft in length and _27,798-GT.

That the CHARLESTON is an officially documented vessel of the United States,

(O.N.658493). "~ : _ .
That on March 14, 2006, the respondent, JOHN C. MCCARTHY 1II, was serving as

Piloi on board the CHARLESTON, as required by 46 Code of Federal Regulations

(CFR) § 15.812 (a). _

That the respondent, JOHN C. McCARTHY 111 did sign the T/V CHARLESTON’s
Pilot Card dated 3-14-2006 along with the Master. o

That the T/V CHARLESTON’s Pilot Card states engine RPM for maneuvering
epgine orders ranging from full astern to full ahead. The minimum RPMis 30 (5.5
knots). : R S .

That the respondent, JOHN C. MCCARTHY I, did slow the CHARLESTON to -
slow ahead while passing the Coast Guard and the Pilot Stations along the Savannah
River-on March 14, 2006. : ' R _

That on March 14, 2006, at approximately 041 8, the CHARLESTON was transiting !
the Savannah River. - . '

That on March 14, 2006, at approximately 0418, the CHARLESTON was enroute o
Conoco Phillips. o o
That on March 14, 2006, at approximately 0418, there was a .5 or half - knot flood .
current. ' ,

That on March 14, 2006 at approximatcly 0418 the LNG tank ship GOLAR FREEZE

was moored at the LNG Terminal located on Elba Island.

That the respondest, JOHN C. MCCARTHY III, while transiting the Savannah River
and having the conn of the CHARLESTON did not slow the CHARLESTON down:
while passing by the moored LNG tank ship GOLAR FREEZE at approximately

0418 on the morning of March 14, 2006. S '

That the T/V CHARLESTON piloted by respondent, JOHN C. MCCARTHY III, did -
pass by the moored LNG tank ship GOLAR FREEZE at approximately 0418 under |
an engine order of full ahead. 7 .

That on March 14, 2006, at approximately 0418, the moored LNG tank ship GOLAR

. FREEZE did surge along the dock face after the T/V CHARLESTON passed by at -

full ahead. . :
That on March 14, 2006 at approx 0418 the weather conditions on the Savannah

River included clear skies, visibility of at least 10 nautical miles and winds of less
than 15 mph. R : _ '

That after embarking the T/V CHARILESTON, respondent, JOHN C. MCCARTHY
II gave two security broadcasts each on VHF Channels 13 and 16; the first broadcast




( | : © was given while the CHARLESTON was entering the Tybee Range and the second
' ' was given while the CHARLEST ON was entenng the Long Island Crossing Range

ALTL
B. Other Facts of Record
After .oa'reful consideration of ine entire record and the testimony at the hearing, the
undersigned finds the foHowmg facts.

1 On March 14, 2006 at approxmateiy 0418, the tank vessel CHAR]’.ESTON under
Captain MeCarthy s engme order of {ull ahead nav1gated mbound on the Savannah Rwer _
past the LNG termmal with an LNG tanksl:np within its slip. ALY 1 para: 11 12. At this |

“exact time or nnmediate]y thereafter the LNG fankship surged along the dock face and |
damage ensued. ALJ 1 para. 13; TR 213.
2. At ihe tnne of the 1n01dent Respondent Captain John C McCarthy III was the holder of
a Coast Guard Issued License number 1042660 expiring May 2008 Respondent’s
, hcense has the followmg endorsements Master of Towmg Vessels upon the Great Lakes -
| mland waters in the western rivers; Mate of towing vessels upon near coastal waters; First’ '
Class Pﬂot of vessel of any g;ross tons upon the waters of the Savannah River, Georgia
f_rom the pnnc1pa1 ha,rbor entrance buoy to Port Wentworth tnrnmg basm Radar Observer .
) Unhnnted on vessels under 200 gross tons domestic tonnage, 500 g;oss tons, ITC |
.tonnage on domestic voyages only TR.at7; ALJ 1 para 3; ALJ 2 para 1; ALY 3 para.‘ 7'
4.
3. At aporoximately 0300 on the day in question, Captain McCarthy boarded the'tanksh_ip

CHARLESTON in the vicinity of the sea buoy where the Savannah River meets the

2 The parties originaily stipulated that Respondent gave the second broadcast as he was enjeting the Lower Flats
Range. Respondent indicated at the hearing that this was a mistake and moved (o replace Lower Flats Range with
- Long Istand Crossing Range. T he amendment was made without objection. TR. 26-30.

——




’ T

Aﬂantic Ocean TR. 65. He served as Pilot on board the CHARILESTON as 46 CFR

15 812(3) reqmres and served aboard for his Iocal knowiedge of the Savannah River for

the transit inbound on the Savannah River to C_onoco Phﬂips. ALJ 1 para. 3, 7-8; TR. 65,

86.

 The CHARLESTON is a tankship 635.5 feel in length, 27,798 gross tons, and an

officially documented vessel of the United States, (ON 65_8493)_. ALJ 1 para. I-2.

‘5. Onthe 'day m question Captain Gregory Maxwell was serving as Master onboard the

CHARLESTON TR. 63-64. Ca.ptam Maxwell holds a U S. Coast Guard Master’s
license for Unlnmted Tonnage on the Oceans. TR. 59. He has been a Coast Guard

Hicensed captain for three and a half years. TR 64.

Captain Maxwell was in overall charge of the CHARLESTON but Captam McCarthy

was nav1gatmg the vessel on the Savarmah Rlver and giving engme orders and rudder

commands because of hlS local knowledge TR 64- 65.

. At the time of the m01dent the LNG tankship GOLAR FREEZE was moored at the LNG

Terminal iocated on Elba Island along the Savannah River and was in the process of an

active hquzd natural gas transfer AlJ 1 para. 10.

. Shorﬂy after Captain McCarthy embarked the CHARLESTON but before approaching

the LNG termmal Captam Maxwell and Captam McCarthy had an Imtl&l Pﬂot—Master
conference. TR. 67 At that time, they discussed whether the CHARLESTON would
need to slow before passing the LNG terminal because of the LNG ,tankstup moored

within its shp 1d. Captam McCarthy indicated that there were minimal requuements

-and that they would proceed at full ahead desp1te the LNG tankship moored Wlihm its

slip. TR.333.




10.

After starting inbound on ‘ihe Savannah River, but pnor to passing the moored LNG

_ tankshlp, Captam McCarthy slowed the CHARLEST()N to slow ahead whﬂe passmg the

Coast Guard and PIIOt Statlons ALJ 1 para. 6; TR. 338. Captain McCarthy slowed the
CHARLESTON at this pomt to aveid potential damage the CHARLESTON’s surge
could cause to unattended vessels moored there. |

The engine seﬁiﬁg slow ahead on the CHARLESTON produces approaimately'é knots.

“TR. 493.

11.

After passing the Coast Guard and Pilot Stations, but before reaching the point on the

IS avannah River where the LNG tankship GOLAR FREEZE was moored; Respondent

| gave the engine order full ahead and the CHARLESTON began increasing speed. TR.

330,

12.

After reacbirig speed at full ahead, but before reaching the ING terminal, the

CHARLESTON made radio contact with the KOBE EXPRESS Captain McCarthy

- made passing arrangement with its Pilot and the two vessels successfully passed at

13,

Bloody Point on the Savannah River. TR.334.

Adter passing the KOBE EXPRESS, but before reachmg the LNG facﬂzty, Captam
McCaIthy made the second of two securlty broadcasts each on VHF Channels 13 and 16
apnouncing his presence and intended course up the Savannah River. He gave the first |

broadcast while the CHARLESTON was entering the Savannah River at the Tybee |

Range. ALJ1 para. 15; TR. 66.
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15.

After the second broadcast, but before reaching the LNG tankship GOLAR FREEZE,
Captain Spence; Edleman spdke with Captain McCarthy to agree upon a passing
arrangement beiwcen the CHARLESTON and the Tug TARPON.?> TR. 163.

Captain Edieman has been a Savanmah River Pilot for 22 years and was pﬂotmg the Tug
T_ARPON at the time in question. TR. 162-3. The Tug TARPON was outbound on the
S_avannah Rivef a};d had an asphalt barge in tow. TR. 164. The two captains formed a
passing arrangement by which the CHARLESTON and the TARPON would meet and

pass below the Fig Island Turning Basin. TR. 164. The Iig Island Turning Basinisa’

- zone of the Savannah River the CHARLESTON would reach after passing the LNG

16.

17.

i8.

facility. Ex. I0-D.

Captain Edleman testified that the TARPON “is not that big.” TR. 169. He further
t&SiiflCd that because of this the TARPON and barge in-tow could have easily met and

passed the CHARLESTON at another agreed upon point on the Savannah River even if

rthe CHARLESTON Slowed while passing the ING: tankship. TR 169

Shortly thereafter at approximately 0418, the CHARIESTON passed the moored LNG
tankship GQLAR' FREEZE under Captain McCarthy’s engine order of full ahead. ALJ 1
para.13. Captain McCarthy did not make contéct with-the LNG terminal or the GOLAR
FREEZE at ité siip before passing at full ahead.

The CHARLESTON’s full ahead engme setting generally produces approximately 14

knots. TR. 490 The CHARLESTON’S half ahead engine setting generally produces

approximately 10 knots. TR. 355.

: 3 The transcript refers to this fug as the “TARPIN.” The correct speiling is TARPON.
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9.

At this exact time or immediately affer the CHARLESTON passed the LNG facilily, the
LNG fankship smged along the dock face and damage to the_LNG tanksnip’s lines and

gangway ensued. ALJ 1 para. 13; TR. 213. The CHARLESTON’s surge was a cause of

 this damage.

- 20.

21. .

22.

At the time in qnestion; the weather conditions on the Savannah River included clear
skies, visibility of at least 10 nautical miles, and winds of less than 15 mi::h. ALJ 1 para. -
14. |

At the time of the incident, there were no vessels crossing, meeting, or ove_rtéking the
CHARIESTON TR. 94

Captam Robert T hompson is and has been a river Pilot for Savannah for five years. TR
100 Captam Thompson’s general practice is to pass any moored vessels as slow as

pos&ble as (0 ot cause a Surge TR. 101 His practice when passing the LNG terminal

_ w1th an LNG tankshlp within ifs shp is to give the engine order of dead slow or stop as to

23.

- 24,

pass as slow as possible and nof cause a surge. TR. 101-4. Captam T hompson could not

testify as to the specifics of why the LNG terminal is dangerous when there is an ING

- tankship within its sHp. ~TR. 104. Rather he has a general knowledge'of the relative

danger' and thus proceeds with caution when passing.- TR. 104. -
A vessel can create a surge under the surface W1thout any visible wake. TR. 102.
Captam Robert Thampson observed the CHARLESTON on his AIS system passing by

the LNG terminal at the time in question at 14.2 knots. AIS is a tracking system and

prov1des mfoxmanon on Vessels in the area based on a global posmomng system. It plots

the vessel name, the location, course, speed, drait length, and other vessel information.

TR. 107-8.
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25.

26.

27.

Captain Robert Thompsoﬁ remembered the CHARLESTON-’S' exact speed at the time in
qﬁestien because he was surprised and apprehensive that a tankship was about to pass an
| NG tankship moored at the LNG facility at 14.2 knots. TR. 108.

Captain Robert Thompson believes that bare steerageway is the same as minimum safe

‘speed. TR. 112.

Douglass G. Logan is a first class Pilot for the bar and harbor of Charleston, South
Carolina. TR. 135. He has been a licensed Pilot since 2000. I1d. His belief is that the
most important thing to consider when passing a moored vessel is speed. He slows {0 |

bare steerageway when passing any moored vessel.

. The docking pilot on duty at the LNG facility observed the CHARLESTON traveiing at

14.8 knots on his GPS system when it passed the LNG facility at the time in question.

‘TR, 226

29,

On December 20 2005, the U.S. Coast Guard Captam of the Port Savannah issued a

Marine Safety Information Bulletin (“MSIB”) setting pohcy for certain vessels when

passing the' LING terminal under certain conditions. Ex. R-K. The MS]B states that when

- anLNG tanks}np is present Wlthm the slip, vessels 1600 gross tons or greater shall transit

at “mintmum safe speed.” Ex. R-K. After the day in question, the U.S. Coast Guard

Captain of the Port Savannah amended MSIB 13-05 replacing the term minimum safe

- speed with the term “bare steerageway.” EX. R-L.

30.

Captain McCarthy had knowledge that minimum safe speed was the prevailing standard

of care for the CHARLESTON to pass the LNG terminal at the time in question. TR.

355.
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31. The term rﬁinimum safe speed is ﬁOt defined or assessed a speciﬁc numerjcal valie and
varie's frc-:)m vessel to vessel. TR. 148, 503. Mariners_ navigating the Savéﬁnah Rive’r
understand the term to mean bare Steerageway TR. 112, 503. | |

32 Captam McCarthy believes that his spced was hypothetlcaﬂy negligent had bare
steerageway been the prevaﬂmg standard of care for the CHARLESTON to pass the
LNG facﬂlty with an LNG tankship ‘moored within its shp TR 366

33'.. Rlc:hard Knox is a cross functional tecbmc1an at the LNG terminal. TR. 208 Heisin
charge of operation and miaintenance of the LNG terminal. TR. 208. :

34, Passing the LNG terminal with an ING tan'.kship within its slip is more dangerous than
passing other mooréd vessels. TR. 153.

_ 35. Liqﬁid natural gas is regular natural gas condensed 600 times converting it from a gas
foﬁﬁ toa quuid form byr cryogenically 'freezing'it to minus 260 &egree's. TR. 21-7—:19,_
| This is done to increase shipping efficiencies. TR 218. If liguid natural gas’is éxposed
to 'the'envirom-nent, its vapors are highly_mﬂammable. TR. 220. Liguid natural gas
'boming in contact with human skin would cause instant frost bite and could result in loss
of appeﬁ_dages; TR. 220. | |

36. The Savannah River is approxixnateiy"]’OO to 1000 feet wide at the LNG_ terminal. TR.

' 507 The CHARIES_TON was approximately 300&5 500 feet .f_rom fhe LNG terminal
when it passed -at full ahc’lad. TR. 507.

37. A surge from a passing vessel can cause a \;es',sel moored in the LNG slip to thrust

forward and back and-disrupt a Hquid natural gas ﬁansfer by breaking transfer hoses aﬁd

other equipment. TR. 227-28. The faster a vessel travels, the more surge it creates. TR.

125.
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38. At 14.2 knots, CHARLESTON’s surge can be felt from two and one half miles away.

TR. 319. o

39. Captain McCarthy thought there was 2 possibility that the GQLAR FREEZE would hold
in the terminal had standby tugs been in place TR. 449 |

40. Captam McCarthy believed there would be standby tugs m place bases on an alleged |
prior conversation with the dockjng pﬂot by which the dockjng pilot apparentiy-told him
that there would be standby tugs in place twenty éom hoﬁrsu ﬁ)er day. TR. 334.

41. There is geﬁeral knowledge in the Savannah maritime community that it is pradent {o |
navigate slowly and with great caution paét the LNG terminal when there is an LNG |
tankship within its sﬁp. TR. 162-3.

42. Céptain E&Ieman'makes a préctice of passing any moored ﬁressel at dead slow. TR 162.

- He makeé a practice bf passing the LNG tennij}al at 0o faster than 6 knots when there is
- an LNG tankship within its slip. TR. 162.

43, Captam Logan has prewously pﬁoted the CHARLESTON and makes a practlce of
reducmg his speed to no more than 6 knots when passing any moored vessel. TR 138.
Captain Logan testified that 12-14 knots was too fast for the CHARLESTON 0 pass the
I NG terminal with an LNG tankship within its slip. TR. 151.

44, Céptain McCarthy believes that the LNG terminal is a hazard to ﬁavigation when there is
an LNG tankshlp within its slip and no tugs on standby. TR. 365.

45. The CHARLESTON was puttmg out minimal wake at the time in questmn TR. 337.

46. Captain Steve Harvey had prewously-worked on the CHARLESTON. He was not

intimately familiar with the Savannah River as he is primarily a Florida Pilot. TR. 479.
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| Captain Harvey has never 'passéd the LNG terminal or Wofke_d on standby in Savannah.
TR, 501. |
' 4.7 Captain McCarthy previously passed the ING facility with an LN G tanksﬁi§ within iis
slip with the CHARLESTON at full ahead with no mc1dent TR 323. Captam McCarihy .
believes that the reason there Was no 1n01dcnt on this voyage was tbat there were standby
tugs pushjng the LNG tankship. TR. 323.
| IV.

DISCUSSION

" A. General
This Sﬁspe_ﬁsion and Revocation proceeding is remedial and not penal in nature and is
‘-‘iﬁteﬁd_éd .to help maintain the standards of comlﬁetence and conduct essential o the ﬁromotion
of safefy at sea” 46 CFR 5.5. The Coast Guard has jurisdiction over Respondent and this matfer |
pursuant fo 46 U.S..CT § 7703, v?hjch sfates. that a merchant mariner’s document may be - |
suspended o1 révoked if the marinier has committed an act of misconduct or negligence whjle :
actmg under the authonty of such document. The Coaét Guard has the burden of proving the .

a]legatlons of the Complamt by a preponderance of the evidence. 33 CFR 20.701-02. See also .

_ Appeal Decmon Nos. 2468 (LEWIN) 2477 (TOMBARI) Devt of Labor v. Greenwich

| Collenes SIZUS 267 (1994); Steadmanv SEC, 450 U.S. 91, 101 3 (1981).

To prevaﬂ under this standard the Coast Guard has the burden to estabhsh that it is more

: ._hkely than not that the Respondent commitied the violations alleged in the compliant. See

Herman & Machan V. Huddlesion 459 U.S. 375, 390 (1983); 33 CFR 20. 701-702(a). To

satisfy the burden of proof the Coast Guard may rely on direct and/or circumstantial evidence.

- See generallv, Monsanfo Co. A Sﬁrav—Rjie Serv. Corp., 465 U.S. 752, 764—765 (1984). Tha
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| pro‘ceeding is oonducted under the provisions in33 CFR Parts 20, 46 CFR Part 5',_ and the

Admmxstratwe Procedure Act, 5 U.S.C. § 551 et. seq.

B Alleﬁatlons :

The Coast Guard charged Respondent with Negligence and Misconduct under 46 CFR

. 5.272nd5.29 'respeotively The Coast Guard alleges that on March 14, 2006, Respondent

| nav1gated the vessel CHARLESTON at an excessive speed on the Savannah River past the ING

terminal while an LNG tankshlp was present within its slip and in the process of a liquid natural '

' gas transfer. (Cite to Amended Complaint Here).

These charges cannot be found proved unless the Coast Guard establishes that

Respondent was acting under the authonty of his Coast Guard license- during the alleged

Negligence and %/Izsconduct. 46 US.C. 7703(1). “A person employed in the service of a vessel

is considered to be acting under the authority of 2 license . . . when the holding of such lic'ense .

. s [r]eqmred by law or regulatlon ? 46 CFR 5. 57 The parhes have stipulated that Respondent :

‘was serving as Pilot on board the CHARLESTON as reqmred under 46 CFR 15.812 on March

14',' 2006 d_nring the alleged Negligence and Misconduct. Respondent was therefore acting under |
the authority of his Coast Guard license at all relevant times. |
| C. Negligence
The Coast Guard 'aJleges that Respondent was negligent in-naVigating the vessel
CHARLESTON at an excessive speed past the LNG terminal while an LNG tankslnp was
present within its stip and in the process of a liquid natural gas transfer Resp0ndent admlts he
was aware of the LNG tankship’s' presence in the slip and of the nnpendmg transfer_, but

:rnainteins that his engine order of full ahead did not produce'an- excessive speed. TR. 67, 333.
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The first question is Respondent’s actual speed at'the._ time in question. ,Respondent_ did .

ot stlpulate to and was not certam of his actual speed while passing the LNG terminal. ALJ L

Respondent did, however testify that the CHARLESTON was at fu]l ahead and that the -
CHARLESTON runs at 10 knots at _hg}i ahead. TR.355. Full ahead on the C_HARLESTON

must therefore be well in excess of 10 knots.

Indeed, Coast Guard witness Robert Thompson, arriverboat captain testified that he

| followed the CHARLESTON on his global positioning system at the actual time in questzon and;

recalled that Respondent S speed was 14.2 knots. TR. 108. Captain Thompson’ s testlmony was

that_ he remembered the CHARTESTON’s exact speed because he was shocked that a large

: tzinker was about to pass the LNG terminal at 14.2 knots with an LNG tankship within its slip.

Captain Thompson’s testimony is consistent with Respondent’s witness Captain Steve Harvey’s
testimony that the CHARLESTON runs at “about 14” knots at full ahead on the Savannah River.
TR. 491, Since Réspondent stipulated and frecly admits that the CHARTESTON was at full

ahead, and in light of the aforementioned testimony at ﬁeal’ing, one can reaSOBaBIy find by the

facts presented in this case by a preponderance of the ev1dence that the CHARLESTON’S actual a

speed at the tiroe in question was 14.2 knots. The outcome of this case then depends on whether
it Was neghgent for Respondent to navigate past the LNG terminal with an LNG tankship within
its slip at 14.2 knot's under the prevaﬂmg circumstances.

1. General

- In Coast Guard cases, negligence is “the commission of an act which a reasonable and
prudent person of the same station, under the same circumstances, would not commit, or the
failure to perform an act which a reasonable and prudent person of the same station, under the

same cir.cﬁmstances, would not fail to perform.” 46 CFR 5.29. In order to “prove the charge of
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negligence, it is necessary to prove that [Respondent’s] conduct, in some manner, failed to

conform to the standard of care required of the reasonably prudent master under the same

circumstances.” Appeal Decision 2642 (RIZZO) (2003), Appeal Decision 2321 (HARRIS)

(1983), Appeal Decision 2282 (LITTLEFIELD) (1982). |

‘The Coast Guard asserted two alternative theories of standard of eere. Inthe Ceast '
Gﬁard’s Amended Complaint, it alleged that Respondent exceeded “minimum safe speed” as set
forth ina MSIB. At the beginning of the hearing, the Coast Guard amended its Amended _
Compléint to remove the Ianguage regarding “minimum safe speed” as the MSIB requires and
added laﬁguag'e that Respondent was negligent because he did not.proceed at a “safe speed” as
Rule 6 re’ciuires. This amendment at hearing came without objection. At -the hearing botﬁ sides
offe'r’ed extensive evidence and testimony regazdin’g both theories of standard of care.

‘{1 Pleading

Tt is important to note that this proceeding is not “rigidly bound by the procedural rules .

.goveming criminal and civil trials.” Appeal Decision 2639 ( HAUCK) (2003) (citing Kubn v.

C.AB., 183 F:2d 839 (D.C. Cir. 1950).” With respect to pleadings, the “purpose .. . is (o provide |

notiee and I;Of make a ritualistic recitation of the details.” Appeal Decision 2585 ( COULON)

(1997). Itis, however, important that the allegations “must be adequate to enable the respondent

- to identify the act or offense alleged so that a defense can be prepared.” Appeal Decigion 2585

(COULON) (19.97). Thus, “[flindings leading to an order of suspension or revocation of a
document can be made without regard to the framing of the original specification as long as the

[Respondent] has actual notice and the questions are litigated.” Appeal Decision 2581

(DRIGGERS) (1996), Appeal Decision 2422 (GIBBONS) (1982).
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In this case, it is ciear that Respondent had notice {0 Identlfy the act or offense alleged
and to prepare an adequate defense undes both theones of standard of care. The amendment
removmg the language regardmg ‘minimum safe speed” came at the actual hearmg Respondent '
herefore had aetual notice and could prepare an adequate defense for © mmunum safe speed” as .
the applicable standard of care. Respondent offered multiple exhibits and indeed putona -
vigorous defense regarding this issue. With respect to preparing a defense for. Rule 6 “safe
speed” as the applicable of standard of care, Respondent put on a vigorous defense to this theory
standard of care as well and in fact did not object to the amendm’ent. He musf naire therefore
_ antieipated this amendment or at leastithat the issue would arise. In any case, the question of
) anether' Respondent had adequate notice for p'reparing a defense to violating Ruie 6 is moot es '
discussed in the fo!lowing- section. Thus, a fechnical and narrow reading of the Complaint will

ot be'disposiltive in this matter and the undersigned \ﬁdﬂ analyze this case under both theories
_respectivelyL
| .I[I.,R_ul'e 6
. The Coast Guard' amended its Complaint at the hearing to allege that'Respondent
“negligently operated_'the tank vessel CHARLESTON by failing to operate at a safe speed
appropriate to the prevailing circumstances in violation of Rule 6 of the Inland N ex}igational .
Rules.” Rule 6 requires that “[e]ver.y vessel shall at all times proceed at a safe speed SO that she.
ean take proper and effectlve action to avoid collision and be stopped within a distance
' appropnate to the prevailing circumnstances and e()ndmons » 33 U.S.C. § 2006 (Rule 6). Rule 6 _
goes on to give a numbez of factors that ought to be taken into account in détermining safe speed.
Id. The plain language of Rule 6 limits it applicability to situations involving the risk of

onﬂision'. The risk of :eol'lision refers to the risk of collision between vessels.
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There was credible testimony and the Coast Guard does ﬁet dispute tﬁgt there were no
vessels crossing, meeting, or overtaking the CHARLESTON at the time iﬁ_question. TR. 94.
Rather t_hé facts bf this case invoived thé vessei CHARLESTON gliégedly naVigéting at an
excessive speed causing surge damage td a moored shore vessel and impénding 1iqﬁid nétural gas
trans;fef. There was therefore 1o risk of collision and a Rule 6 analysis ié not applicable in
determining the appropriate standard. of care. The Coast Guard’s allegation of Negligence based
on a violation of Rule 6 is hereby DISMISSED. | |

IV. Minimum Safe Speed

Té establish the proper siandard.of care, the Coést Guard poi.nted o a MSIB the Captain |
of the Port Savannah issued on December 20, 2005. The MSIB states that when an ING
tankship is present within tﬁe LNG slip, vessels of 1600 gross tons of grcater shall transit ét
“minimum safe s;ﬁeed.”-.EX. R-K. This document’s iegaleffeot' for establishing the proper
standard of care was not disputed at hearing and indeed appéars reliable. In. fact, Respondent
concédes that minimum safe speed was the prevailing st.a.mdard of care in this cas'e_. Respondent
likewise concedes that ]ie had know_ied.ge of this document, ’Fhat the_ vessel CHARLESTON was._
more than 1600 gro#s tons, and that there waé an LNG tankship Within.the stip. TR. 555 . The
meaning of minimﬁiﬁ safe speed is in dispute. |

1. General Meaning

The term “minimum safe speed” is not defined or assessed a specific numerical value and.
varies from vessel to vessel. TR. 148, 503. However, there are several cases and Commandant

Appeal Decisions on point in which the term is used and help illustrate its fundamental meaning.

Most commonly, the term is used to describe bare steerageway. See, e.g., Wenzel v. U.S., 291

F.Supp. 978, 980 (D. N.J.1968) (The same instructions.advised that feathering is the first action .
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to be taken if initiated prior to the approach of the RPM (revolutions per minute) to overspeed

range. If such range has been reached before the propeller can be- fcathered,'tha_ throttles should

be chSed the nose pulled up to a minimum safe speed, and the attempt to feather the propeller '

resumed ) Peonle V. Bogner 20 Misc.2d 465, 189 N.Y.S.2d 777 (1959) (That the spced at which

“he was travehng was not excessive and that the minimum safe speed at which such a boat had to

be operated in order to maintain control of the same was six miles per hour.). Bare steerageway
is the slowest speed a vessel can possibly navigate without being out of control. Trico Marine

Asseis Inc. v. Diamond B Marine Services fnc., 332 F.3d 779, 784 (Sth Cir. May 28,2003); TR.

- 136. Under this definition the only question of safety regards maintaining rudder control.

The term is used in another case to describe the speed an engine order of dead slow

~ would produce, and in another case, the term is used in connection with a speed of 4.5 knots.

Rank Line v. Texas Co., 251 F.2d 329, 330 (2nd Cir. 1958) (libellant does not con_test the finding

below- that the speed of dead slow ahead was the minimum safe speed for the Texas); Appeal

| Decision 2390 (PURSEFQ (1986) (In his brief, Appellant asserts that the vessel and tow were

makmg a speed of only 4 to 5 knots. He also states that the minimum safe speed necessary for
th’c M/V 'SATOCO to maintain steerageway was 4.5 knots and that thls was the only safe speed
ander the cucumstanccs ). The usage of the term in these cases is consistent with the testlmony
at hearing that minimum safe spccd is in fact understood in the maritime commumty to mean
bate steerageway and that any distinction between the two terms amounts to semanucs TR. 112,
113, 503. The undefSigned will first analyze the case as if the two ferms are SYnONyIous.

2. CHARLESTON’s Specific Minimum Safe Speed

There was testimony at the hearing regarding the CHARLESTON's minimum safe speed

under the circumstances. Captam Harvey testified that slow ahead on the CHARLESTON
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produces 6 or 7Lknots and that dead slow produces 4.5t0 S knots. TR. 493. Captain McCarthy
himself testiﬁed that he slowed the CHARLEST ON to slow ahead when previously passi_ng the
Coast Guard statton WhICh amounted to 6 knots. Captain McCarthy did not mentlon any loss of
mdder control at this speed. In fact Respondent does not dlspute that the CHARLESTON can
mamtam rudder control at stow ahead or even dead slow. In hght of the aforementtoned
testm:lony and reasonable inferences, one can find that based on the preponderance of the
evidence, th_e CHARLESTON’s minimum safe speed under the circumstances was around 6 -

knots, if the term is equivalent to bare steerageway.

3. Breach of Minimum Safe Speed

As previously discussed, Captain McCarthy navigated pa_s_t the LNG terminal with an |

LNG tankship within its slip at 14.2 koots under an engine order of full ahead. Under the theory ~
that mininum sefe -speed aroounts to bare steerageway, Respondent was nayi-ga,ting at least.
.' double the proper speed. Captain McCarthy himself testified at the hearing that if the MSIB
indicated that bare stecrageway was the proper speed instead of minimum safe speed, then “we
woultin;t be here” .because he would be clearly be in breach of that standard. _TR. 366. Under
thlS theory then, and without any regard to the relative danger of the CHARLESTON passmg the
NG termmal under these conditions at 14.2 knots, Respondent unquesnonably breached the

applicable 'standatd of care of minimum safe speed of approxirnately 6 knots.

4. Respondent’s Definition of M?nimmo Safe Speed
On the other hand Captain McCarthy argued at the hearing that minimum safe speed
encompasses addﬂ:mnal factors such as safe passing arrangements with other vessels and is not
Imuted to mamtammg rudder control. His primary support for this argument was that the ferms

must not be synonymous because the Coast Guard subsequently issued a rev1sed MSIB
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substitutmg one term for the other. Indeed, the Coast Guard 1$Sued the aforementloned revision
to the MSIB. Wlthout some additional support, however, it would be erroneous to conclude
minimam safe speed encompasses factors suclh. as safe passing afrangements based on an
. assuxﬁptioxz the terms are not synonymoﬁé. In any casé, the facts will be anélyzed as if mintmum
safe speed enco'mpéSseé a range ﬁf other factors. |
‘ Captain.McCarthy argued that he '&ﬁas traveling at the minjmum safe speed -bec.ause if he
~ slowed the vessel, it would force him o later pass an outbound vessel at a dangcrous location.
The outb(}und vessel was the Tug TARPON and its captam was Captain Spencer Edleman :
Captain Edleman testified that the two vessels could have easﬂy met and made a safe pass
whether the CHARLESTON slowed its speed ér not. TR. 169. He testified that hi's. tug and
bargé in tow were not thét large and that the CHARLESTON slowing its speed would not have
: causad a passing proﬁleiﬁi TR. 169. He further testified that an easy and safe pass could have
beeﬁ accomﬁlished even if slowing Ithe CHARLESTON inevitabﬁy caused rthe two Veséels to
Iﬁeéf-in an ﬁndesi'rablé passing poini on the Savannaﬁ River: Respondent did not contest this-
_ point d}iriﬁg cross examination. |
There was nothing t<l)- show that the tug’s sp_eed’ was a fixed variable in Capfain
M_cCartjz’s calculation as to what engine otﬁer to give. Even if C_aptéin McCarﬂly’.s-testimony "
was accurate that slowing the CHARLESTON Would cause the vessels to meet at an unsafe -
paséage point, there is 1o reason why .SIOWiIlg both vés'sds _Wduld not have resolved this
prbblem. There is therefore no apparent jﬁstiﬁcation o offset the inherent.'risk in navigating past
the ING terminal during an active transfer at this speed. | | | |
Even if it were true that slowing the CHARLESTON would inevitably cause the two "

vessels to meet at an unsafe passing point, this scenario would be immensely preferable to the
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CHARLESTON passmg the LNG termical in the process ofa 11qu1d natural gas transfer at 142
knots. T here was extensive testnnony at the hearing as to the relative danger assocmted w1th |
passing the ING termipal at high speeds with an LNG tankship within its slip.

Coast Guard witness Richard Knox was the cross functional technician on staif at the
NG ferminal at the time iﬁ question. He tesiiﬁed that Hquid natural gas is reguiar natural gas
condensed 600 times, converting it from gas form to liquid form by cryo genicaﬂy freezing it to
rﬁihus 260 degrees. TR. 217-219. This greatly increases shipping efficiencies but at the same
time creates a substance that requires extreme care iﬁ:handling. Mr. Knox testified that liquid
natural gés coming into contact with human skin would cause instantaneous frost bi‘ie that could
resﬁit in loss of appenaages. TR. 220. He further testified that liquid natural gas vapors could .
catch fire at the flash point and result in a massive fire. TR.220. Because of the properties of
liqﬁid natural gas, the importance of not disturbing a transfer any way is obvious.

Respondent’é witness Captain Harvey testified that the Savannah River is only

approxirmately 1000 feet wide at the LNG terminal and that the CHARLESTON was only around

300 to 500 feet from the terminal when it passed.. TR. 509. Coast Guard witness Richard Knox

testiﬁed'tﬁat 'pa.ss.ing vessels at this distance causes a distarbarice in the water called a surge,
which can cause é ttansfer to -'g'o completely éwry. TR. 227—228. He testified that such a
disturbance can cause the transferring vessel to thrust forwérd and back in the slip and cause
transfer ﬁoses to break loose and other damage potentially resulting in cataclysmic
ccnsequ_enc-:e& TR. 227-28. The tesﬁmény was clear that the faster a vessel_trayeis, the greater

the surge effect. This is the very reason the Coast Guard issued the MSIB restricting passage of

an LNG tankship within the LNG terminal slip to minimum safe speed. Ex. R-K.




Captam Mcéarthy testified that vessels up to two and one half roiles .away cotld feel the
CHARLEST ON’s surge at the speed that the CHARLESTON passed the LNG tankship. TR.
319, Captain McCathy and the CHARLESTON were approx;mateiy 300 to SOO feet fr()m the
LNG tankshlp and anendmcr hqmd natural gas transfer when passing at full ahead producmg
14.2 knots. TR. 507. Mr Knox testified that a surge at this distance could thrust the LNG
tankship fofward and back in the stip and cause transfer lines and other equipment to break. TR.‘ '
227-28. As prekusiy dlscussed this sort of dlSl'llpflO}l of a liquid natural gas transfer could set '
in motion a chain of events potentially creating a massive disaster. Every single witness at the |
hearing testified that they were aware of this danger. Even Captain McCarthy tes’ﬁﬁed that the ._ '
LNG slip was dangerous and in fact was “a hazard to navigation and should have never been
built.” TR. 365. This is an immense risk that does not compare with the minimal risk of passing
a fow at aﬁ undeairable passing pbi'nt on the Sa_.vannah River.- As such, 14.2 knots is no \afhere
ne_ai miniﬁdu'm safe spe'ed by any reasonable definition of the term.

W1th respect to the instant case, it is undisputed that the CHARLESTON travelmg at fuil
ahead under Respondent S control in fact created a strong surge. It is also undlsputed that the
CHARLESTON’S surge caused the LNG tankshlp to thrust forward and back in the shp resulting
m hne breakage and damage to the gangway | |

Respondent. argues and has a valid point that damage does not guarantee a neghgence

finding. Appeal Decision 2585 (COULON) (1997), Appeal Decision 2415 ( MARSHBURN)

_ (1985) Appeal Decision 2395 (LAMBERT) (1985). In this case however, it is a very strong

mdlcator that the CHARLESTON passing the LNG terminal at this speed was extremely
dangerous under the circumstances. As such 1t defies logjc that a prudent mariner would choose

to pass the LNG terminal with an LNG tankship within its ship at 14.2 knofs mereiy- to avoid a
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supposed unsafe passing arrangement with aﬁ onﬁaming tug. The speed of 14.2 knots ié
therefore nowhere near minimum safe speed under any reasonable definition if the term even
when Welghed against the risk of passing a tug at an undesirable Iocatmn Perhaps it was -
Respondent’s erroneous belief that he would be subject to a mere $1OO fine that contributed fo.
this disregard for navigating prudently past the LNG facility. TR. 425. |

Captain McCarthy therefore breached the standard of care of minimum safe speed under
any reasonable definition and was neghgent in passing the LNG terminal with an LNG tankship -
within its slip at 14.2 knots.

V. General Defenses to Negligence

1. Previous Passing Without Incident
Respondent maintains that his speed should be regarded as safe because he has-
- previously passed the NG terminal with an LNG tankship within its slip at a sinﬁla’r speed
without incident. The law is well settied in this area and as Respondent has previously pointed

out, the lack of damage or incident is never dispositive in Coast Guard neglisence cases. Aggéal

Dec1510n 2585 (COULON) (1997), Appeal Decision 2415 (MARSHBURN) (1985), Appeal.

Decision 2395 ( LAMBERD (1985) It could very Weﬂ be that Captain McCarthy was neghgent

previously and was simply lucky that he esc_:aped damage or mc_xdent. The standard of care was
" around 6 knots and Captain McCarthy clearly breached this standard of care in navigating p_as_t

the torminal at 14.2 knots.

Secondly, navigating past the LNG ferminal with an [.NG tapkship within its slip duﬁné
an active transfer- procedure at 14.2 knots could never be considered safe under any conditions.
Even assuming arguendo that 14.2 knots could somehow be safe under these conditions, 1t is

i_nconceivable that the vessel’s highest engine setting producing its top speed of 14.2 knofs was
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minimum in any respect Thus, even if h15 speed was in the range of “safe,” which it eIeariy was
not, Captam McCarthy s speed in no way falls into any reasonable deﬁmtlon of rnnnmum safe
speed ‘The fact remains that he could have slowed the vessel considerably without
compromzsmg safety and his speed therefore was not ‘minimum.”

2. Reliance Defenses

Re‘spondent asserts two reliance defenses. Respondent argues that he should be entitled
to rely- on a bndge watch tender on duty at the LNG facility to tell him to slow down.
Respondent sent oot two radio broadcasts, indicated that his surge could be felt from two miles
away, and that the bridge watch fender should have seen him coming. Respondent argues that .
the bndge watch tender therefore should have contacted Respondent if the speed was going to be'
a problem In the alternative, he argues that he should be entitled to rely on standby tugs to push "
the LNG tanksh1p negating the effect of the CHARLESTON’S surge According to Respondent '.
had the standby tugs been doing their job’ there Would have been no mc1dent.- I‘Jeverthelessj the -
: fact rema]ns that Respondent could have slowed the CHARLESTON and was therefore not
traveling at minimum safe speed even if it were true that the bndge watch tender should have -
told Respondent to slow down, that there should have been tugs, that tlns would have preventeti -
the 1n01dent or that Respondent was somehow entltled to rely on these factors.

In any case, it is well settled Coast Guard law that coutnbutory neghgence ot the
neghgenee of a third party is never a defense to a Coast Guard neghgence claim. _Mi_

Decision 2639 (HAUCKj (2003), Appeal Dec1s1on 2581 (DRIGGERS) (1996), Apoeal Deets1on '

2380 (HALL) (1985) Anpeal Decision 2319 (PAVELEC) (1983). The only issue present herein -
~ is whether or - not Respondent s actions or non-actions breached the apphcable standard of care. |

Apoeal DBClSlOB 2415 (MARSHBURN) (1985), Appeal Decision 2380 ( I—IALL) (1985) ppeai

.28




m
TN

Decision 2175 ( RIVERA) (1980). As previeusiy discussed, the proper speed and standard of

care in this case was around 6 knots, Jess than haff Captain McCarthy’s speed.

Tn support of his argument that he should have been entitled to rely on the bridge watch

tender, Respondent relies on Magnolia Towing Co. v. Atchison, Tooeita & Senta Fe Ra.ilway n
which a Vesselrallided with a draw bridge. 764 F.Z& 1134 (Sth Cir. 1985). The facts were that m
dense fog a draw bridge operator twice told an oncoming vessel that he would raise the bridge
but then failed to do so causing the allision. Id. at 1135. The Pilot was not found negligent
Wher'e; in light of the bridge operator"s essuxances, any possibie hazard was totally unanticipated
and not Witﬁin the intended protection of the excessive speed rule. Id. at 1138.

The facts of this case are quite distinct. In that case, there wes an afﬁimative
commumcatlon and actual agreement between the bridge operator and the oncoming vessel’s

captam that the bndge tender would open the draw. In this case, Respendent sent out a general

‘broadcast that he was approaehmg the ING terminal at fuﬂ ahead and did not receive a response

from the bridge Watch tender It does not follow that he should be entzﬂed to assume thIS Iaek of
response was an affirmative communication or actual agreement that Respondent’s speed would

not be aproblem. Even if there were such-an agreement in this case, it would not likely change

" the outcomé for at least two reasons.  First, having an agreement withl the bridge watch tender

would not vary the applicable standard of care for which a reasonable prudent mariner would. -
navigate a vessel. - The testimony and evidence was clear that the proper standard of care and
corresponding speed under these circumstaﬁces is around 6 knots. Captain McCarthy clearly

breached this speed by navigating at 14.2 knots: Secondly, an agreement with the bridge watch

* tender does not ehange the fact that Captain McCarthy could have slowed the CHARIESTON

and was therefore not traveling at minimum safe speed.
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Responden’t makes a similar argument regarding his reliance that tugs would be pushing
the LNG tanksmp He argues that there is a regulatory requuement that tugs should be on
standby and pushmv According to Respondent there would have been no incident had the tugs
been there and doing their job. Indeed the MSIB 1tse1f appears to requlre or reiterate another |
requirement that standby tugs be in place at the NG terminal during a liquid natural gas-

transfer. Ex. R—,K.- As previously stated, however, contributory negligence is not a defense in

Coast Guard neghgence cases. Amjeal Decision 2639 (HAUCK) (2003) As 1011g as Respondent
breached the standard of care, which in this case is a speed of around 6 knots, the question of

damages or whether others could have prevented or even contnbuted fo the damage is melevant.

: Am)eal Decision 2581 ( DRIGGERS) (1996) Appeal Decision 2380 ( HALL) (1985) Appeal

. Decision 2319 (PAVELEC) (1983). The fact remains that Captain McCarthy was navigating at
more than twice the pr'oper speed regardless of whether _othet*s may have contributed to causitlg
- this accident.

] As with the previous reliance argument ’[}JlS argument again only focuses on safe speed,
~ and says nothing about minimum safe speed. Even if the tugs somehow would have made _
Respondent’s speed “safe” and that he 'was entitled to rely on their presen'ce, the fact remains that

Re‘Spendent could have slowed the vessel CHARLESTON without reducing safety. Respondent
' was therefore not travehng at minimum safe speed. Indeed the testlmony was clear that the tngs
should have been ttlere as added protection in the case of an emergency. Even 50, it is well
seftled that negligence can still follow in Coast Guard cases regardliess of whether damage ensues
as long as the statldard of care of what a reasonable mariner would or would not do is breaehed.

Appeal Dec1s10n 2639 (HAUCK) (2003). The testimony is clear that ‘mariners view the tugs as

~ protection in case of an emergency and would not mtentlonaﬂy pass at this speed in reliance that
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the tups would negate the emergency. Furthermore, Captain McCarthy should have. antieipated

the possibility that the tuge would not be on standby even if they were required to do so given the

- extreme danger of their absence.

 The s1tuat10n in this case is analogous to a hfeguerd required to.be on ‘duty at a swimming

_ pool No reasonable person would push a small child into a swnnmmg pool in rehance on the .

11feguard makmg a save. That child could drown Whether the lifeguard is on duty or niot and it

- would be unreasonable to assume the hfeguard would save the day. It is similarly unreasonable

to navigate past the ING slip in reliance on the tugs saving the LNG transfer from catastrophe.
In any case, Respondent does not provide anything to support his argument that he should be .

entitled to rely on others whether they are required to do their job or not. Even if he had support,

it would not likelyrchange the outcome of this case because the fact remains that Respondent

could have slowed the CHARLESTON and was therefore not traveling at minimum safe speed.

3. Error in Judement Defense

" Respordent quotes the following passage. in support of his error in judgment defense.

“There are occasions where an individual is placed in a-?osition, not of his own making, where

he has to choose between apparently reasonable alterpatives. If the mdividual re3ponds ina
reasonable manmer and uses prudent }udgment n choosmg an altematwe be is msulated from any -
allegation of neghgence Hmdmght may show that the choice was poor under the cucumstances '

but hindsight is not a measure of compliance.” Kmle v. Hawker, N.T.S.B. EM-173 (1993),

(citing Appeal Decision 1755 (HAWKERY}). As previously discussed, passing the ]'_NG terminal

at t}ns speed durmg an active liquid natural gas transfer could have cataclysmlc consequences.

Thus there would have to be some mtewenmg emergency near the same level of danger before
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the VC.HARI‘.JEST()N passing at this speed could.be considered anything Cslose_ to a reasonable’
alfernative. | | |
| The only counter balancing factor Respondent provided to justify this risk was his
_ assertion that slowing down could cause an unsafe passing pouzt between the CHARIESTON
and an oncoming tug. As previously d1scus_sed, the risk assoozated with an unsafe _pass_mg
arrangement is miniscule compared to the risk of dismptincr an active transfer of liquid natural
gas. Captam McCarthy himself testlﬁed that the LNG slip was a hazard to navigation and was _-
extremely dangerous In any case, the oncommg tug s captain testified that passulg would not be
a problem even if the CHARI_ESTON slowed its speed From the testlmony at heanng, itis
| clear that 2 reasonable prudent mariner would do ]ust about anything short of creating an
inevitable head on collision in OIder to avoid paesing the LNG tefminal with an LNG tankship
within its slip at this speed The error in Judgment defense is therefore rejected |
VI General Practlce for Speed near the LNG Termlnal
While not specﬁcally aHeged in the Complaint as a basis for estabhshmg the apphcable
standard of care, the Coast Guard provided Several local Pilots who test1ﬁed to the proper speed
under the cncumstances of this case. As prev1ously dlscussed this proceedmg is not bound by
the ngld procedural reqmrements of cm:nmal and civil trzals and the pleadmgs wﬂ} therefore Dot
be dlSpOSltIVe The Iocal knowledge of Pilots the Coast Guard prov1ded as witness will establish
the apphcable standard of care in the event that the MSIB designating minimum safe speed as the
propert speed is not the apphcable standard of care. |
T hese witnesses’ testiz:nony was in aceord that it is general knowledge in the Savanmah
matitime community that 2 vessel should proceed very slowly and with caution past the LNG

terminal when an LNG tankship is withis its slip. Coast Guard witness Captain Edlema_n’s
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| testunony was that hie makes a practlce of passmg the I.NG terminal with an LNG tanksth

1thm its shp at no faster than 6 knots. TR. 162 In fact, his praeuce is to pass any moored

vessel at dead slow as to not create a surge. TR. 162. Coast Guard witness Captain Logan

7 testified that even 12 knots was t00 fast to pass the NG terminal with an LNG tankship within

its slip, But that Slowtspeeds are app.ropriate. TR. 151.

Coast Guard witness Captain Thompson s testimony was in accord w1th Captam
Edleman’s in that his general practice for passing any meored vessel is to proceed as slow as
possible as to eot create a surge. TR. 101. He likewise testified that he cuts the engine to dead-
slow or sfop when passing the LNG terminal under these conditions \-?Vith a ship similat to the
CHARLESTON. TR. 101-04. As previously discuesed, the very reasoﬁ Captain Thompson
remembered the CHARLESTON’S exact speed after following it at on his global positioning,
system at the time in questzon was that he could not beheve that someone was about to pass the
LNG terminal with a LNG tankship within its slip at that speed. TR, 226. According to local
mariners then, the standard of care was sdmewhere near 6 knots, which is nothing close to 14.2

knots.

Re:spond_ent. tostified that the CHARLESTON was throwing out minimal or no wake and

stressed that he would not have rocked a kayak and that his speed was therefore safe. Again, the

que‘stioﬁ is not whether damage will ensue; the question is whether Captain Mchirthy breached

the standard of cate. The standard of care was minimum safe speed, which in this case amounted

to around 6 knots. Calﬁtain McCarthy navigated at more than double this speed.

In any case, the testimony was undisputed that wake was only half the equation and surge
is the other. Surge is a displacement of water that essentially travels under the surface. This is

what caused the accident in question. As such; Respondent could be correct in that he may not
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have rockéd a kayak because a kayak floats on top of the water surface Whereas surge travei.s
below it. Since the CHARLESTON was puttmg out minimal wake, its surge theoretzcally could
have passed below a kayak with little or no effect. The GOLAR FREEZE on the other hand is a
tani{Ship. Unlike a kayak, any tankship’s hull sits down far below the water surface. The
CHARLESTON, for instance, had a draft of arlound 26 feet on the day m question, which
Cap‘zaiﬁ McCarthy considered I..ight. TR. 329. Thus, the CHARLESTON surely would have and
in fact did affect the GQLAR FREEZE with its sﬁrge. Respondent should have anticipated this
and $idwed the CHARLESTON.

~ Respondent offered a 'single. witness who 'tesii_ﬁed that 14.2 knots is a safe speed under

these circumstances. However, findings “need not be consistent with all evidentiary materials in

' the record as longs as there is sufficient material in the record to support their justifications.”

Appeal Decision 22642 (RIZZO) (2003), Appeal Decision 2492 (RATH) (1989), Appeal.

- Decision 2282 (LITTLE FIELD) (1982), Appeal Decision 2395 (LAMBERT) (1985). In this

_ case there 1S overwhelmmg evidence that 14 2 knots 1S nothmg close to safe under these

: cucumstances and is more than doubla the proper speed Even if the speed was safe, which it -

leaﬂy was not, Respondent could have slowed the CHARLESTON and was therefore in excess
of minimum safe speed. |
I.n any case, Respondent’s witness was Captain Sfeve .Harvey. Captain Harvey had
wofkcd on tﬁe C}IARLESTOI;I prevliolusly but was unfamiliar with this portion of the Savannah
Rwer as he prsmarﬂy nav1gates in Florida. Captam Harvey could not testify as to the specifics of

the Savannah River or the prevailing standard of care for navigating the CHARLESTON past the

I'NG terminal with an LNG tankship within its slip. As such, and as common sense dictates, it is
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unimaginable that 14.2 knots would be safe a safe speed to paes the NG terminal ender the
circumstances. - | --

Captain McCarthy s speed was therefore not safe in any respect under the prevailing
cueumstanees and was nothing close to minimum safe speed as the MSIB requires and was

i_ikewise in breach of any theory of standard of care. The Coast Guard’s claim that Respondent

was negligent in'navigating past the LNG terminal with an NG tankship within its slip at an

excessive speed is therefore found PROVED.

D. I\/Iieconduct

As discussed previously, Captain McCarthy was the holder and acting under the authority

-of his Coast Guard license at all relevant .tix_nes.

The Coast Guard has charged Respondeni with two counts of Misconduct in connection -
with the events of March 14, 2006. Misconduct is defined as a “behavior which violates some B
formal, 'duly established rule. Such rules are found in . . . statutes, regulations, the common law,

the general mantnne law, . . . and similar sources. It is an act which is forbidden or a failure to

do that which is reqmred ” 46 CFR 5.27. The Coast Guard alleged in count one that Respondent

violated a local ordman_ce conitaining a speed limit for passing the LNG terminal. The Coast
Guard alloged in count fwo that Respondent violated 33 CFR 162.65(b)(3).

L. Coast Pilot

The Coast Guard provided an excerpt from the Coast Pilot manual in support of count

" one of Misconduct. This excerpt is directly on point and cleaﬂy states that the speed Hmit in this

case would be 6 knots. The facts are clear Respondent was navigating at 14.2 knots and at first
blush, this would seem to be -dispositive regarding misconduct. However, Respondent maintains

that this manual is out of date and lacks legal authority. Respondent-offered a local attorney who
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testified that the manual might in fact be out of date and could contain mistakes. ‘There is.
therefore significant doubt as to whether the speed limit Contamed in the Coast Pilot manual

qualiﬁes as a duly estabhshed rule for the parposes of misconduct. However the under51gned

~ will not rule on the legal effect of this manual or whether it is in fact_ obsolete: The Coast Guard :

has not established by a preponderance of the evidence that Respendent commifted Misconduct
with respeét to count one because the legal effect of this passage of the Coast Pilot is in doubt.
I1. 33 CFR 162.65(b)(3) |

. The Coast Geard alleges tltat Respondent connnitted.M\isconduct by vi_olating 33 CFR
162.65(-1))(3).' This regulation mandates that “[vjessels shall proceed at a speed which will not
endanger other vessels or structures and will not interfere with any work in ptogregs incident to
ntaintainiﬁg,' improving, surveying or marking .the channel.” 1d. Respondent navigated past the
LNG terminal with an LNG tankship within its slip at 14.2 knots. There was extensive testimony
at hearing that this speed caused damage to the LNG tankship’s mooring lines and gangway. .

The testtmony was that the CHARLESTON put out a surge which caused the ING tankshtp to

- thrust forward and back sevenng 11nes and causing damage to the gangway. Ciearly this speed

Was excessive and endangeted other vessels and structures, namely the LNG terminal and the

LNG tankshtp Wlthm its shp As such, Respondent Vlolated 33 CFR 162.65 (b)(3) by navzgatmg

“at an excessive speed as to endanger other vessels and structures.

Respondent argues that this regulation is not applicable because its scope is limited o

| protecting vessels and structures engaged in maintaining, improving, surveying or marking the

channel. This argument is re] ected on its face because Respondent is requestmg the regulation
be mterpreted counter to its plain meanmg The regnlation clearly states that “[v]essels shall

proceed ata speed which will not endanger other vessels or structures and Will not interfere with
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- any work in p1o gTess incident to mamtammg, provmg, surveying or markmg the channel.” 33

CFR 162. 65(b)(3) (emphasis added). By the plain langue of the regulations, the Respondent’s

Speed must satisfy two factors 1:0 av oid violation. It must not endanger other vessel or Stmcmres
and it must also not interfere with work i _m progress incident fo mamtammg, mlproving, |
surveymg or marking the channel.

" Thé testimony is undisputed that Respondent’s speed in navigating the CHARLESTON
éndahgered shore structures and shore vessels. Respondent actually cavsed the LNG tankship to
thrust fotward and back, causing significant damage to transfer gquipment and the Veséel’s
cangway. Responded also pointed to a passagé of the Marit;m:e Guide fo Safe Navigation which |
states that “safe speed” encompasses arange of facfors. As previously discussed, the risk - -
associated with passmg an active liquid natural gas transfer at 14.2 knots far outwezghs any other

factor asserted 1m this case and could therefore never be considered safe under these

circumstances.

Respondent traveled at an excessive speed to endanger other vessels and shore structures

and the Coast Guard’s ¢laim that Res’pdﬁdent therefore committed Misconduct is hereby found

PROVED,
V.

ULTIMATE FINDINGS AND CONCLUSIONS OF LAW

1.” Captain John C. McCarthy Il is the holder 2 Coast Guard issued Pilot’s icense.
2. At aIl times pertment to this case, Capta.m McCarthy was acting under the authouty of h1s :

Coast Guard issued License as Pilot on the CHARLESTON.
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At aIl times pertment to this case, Captain McCarthy was navigating the CHARLESTON

“and givmg engine orders and rudder commands because of his Iocal knowledge of the

Savannah River.

© On March 14, 2006 at approximately 0418, the CHARLESTON was under Capfain

McCaxthy’.s engiﬁe order of fuﬂl ahead and traveling at 14.2 knots while proceeding:
inbouﬁd on the Savannah River. |

At this time, the CHARLBSTON passed the NG terminal at 14.2 knots while an LNG -
tankship was within s skip. | |

At this time or immediately théreéﬂer, the LNG tankship GOLAR FREEZE surged along -

~ the dock and damage ensued.

10.

11.

The CHARLESTON’S surge was a cause of this damage

The charge of Negligence against Captain McCarthy based on him V101at1ng Rule 6 ‘safe.

spced” as the apphcable standard of care is found NOT PROVED.

~ The charge of Neghgence against Captam McCarthy based on him Violatmg ‘minimum

safe speed” found in a Coast Guard Marine Safety Information Bulletin as the apphcable R
standard of care 18 found PROVED.

The charge of Misconduct against Captain MéCarﬂi&'based oﬁ himi violating provisions
found in the Coast Pilot manual is found NOT PROVED.

The charge of Mlscorlduct agamst Captam McCarthy based on him violating Sectmn

162.65(b)(3) of the Code of Federal Regulations is found PROVED.
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'ORDER
IT IS HERFEBY ORDERED that the second ?_ari of this bifurcated hearing will occur 0117
December 20, '2006_-in Savannah Georgia. On that .-date, both partiés will have an opportunity to

present evidence in aggravation and mitigation bearing on the appropriate sanction. The precise \

location and time to be announced.

IT IS HEREBY ORDERED that both parties are to file with the undersigned and serve.

on one another their intended witness and exhibit lists by close of business on December 13,

2006.

- PLEASE TAKEINOTE. that issuance of this Decision and Order serves as the parties’
right to appeal under 33 CFR Part 20, Subpart J. A copy.of Subpart J is provided as a

Attachment E.

PETER A. FITZPATRI |

Administrative Law Judge”
United States Coast Guard

Done and Dated on November 29, 2006 at
Norfolk, VA , .
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PRO CEDURAL HISTORY

On September 20, 2006, 1 condﬂcted a hearmg in the above- capﬁoned case. The hearing

coneluded immediately after the parties htlgated matters relevant to whether or not the charges
- were proved. I indicated to the parties that, if any of the charges were proved, an additional

session would be reconvened at a later date and that both parties would then have a chance to

offer evidence in aggravation and mitigation. In my Decision and Order dated November 29,
2006 I found that Respondent was both Negligent and committed Misconduét in passing t_he

qumd Natural Gas ("LNG”) terminal with an LNG tankshlp within its slip at 14.2 knots. The

" Negligence charge was predlcated on Respondent’s breach of minimum safe speed and the

M1sconduct charge was pred1cated on his v101at1ng 33 CFR 162. 6S(b)(3) Whl(:h reqmres vessels

{o proceed at a speed as to not endanger other vessels ot structures.

On December 20, 2_(}06, I conducted a second hearmg in the above-—capt'idned case. T he
Coast Guard offered evidence that Respondent has a prior reeord with th'_e Coast Guard, that |
Respondent’s acﬁon'e resulfted damages totaling $109,506.b0, and that his actions could have
respite& in catae}ysrnie COTSEqUENCES. Reépon_dent offered evidence that he has a reput_afion for
being a censcientious and skilled mariner, that he has a good recnord', and that he has learned his
lesson. In this Order; I make a determination as to tﬁe appropriate saﬁctien.

1L

AGGRAVATION EVIDENCE

A. Prior Disciplinary Record

In detemmung an appropnate sanction for acts or offenses for W]JlCh revocation is not

mandatory, an Admnustratlve Law Judge (“ALJ ”) may eonszder the prior dlSCIpImary record of
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the Respondent considering the period of time between pricr acts and the act or offense at issue

111 the present case. 46 CFR 5.569(b)(2). It is 1mportant to note that the pnor d1sczphnary record

ofa Respondent only includes acts or offenses less than ten years old. 33 CFR 13 15(a) Thus,

acts or offenses ten years old or older are not part of a Respondent s prior disciplinary record and
thus are not to be considered as aggravating evidence in determining the appropriate sanction.

At the heariﬁg, the Coast Guard offered into evidence several exhibits regarding
Respondent’s prior disciplinary record. After careﬁtl consideration-of the'aforementicmed
exhibits and of the testimony at the hearing, it is apparent th.at rione of these pnor HlCIdGIltS
regarding Respen_dent occurred 1ess than ten years ago. The Coast Guard did offer 6V1d6n06 of .

ope incident that was less than ten years old. However, it did not involve a charge against

Respondent. In fact, it did not.even name Respondent as sharing the blame for an accident.” As

stich, none of the Coast Guard’s submissions regarding Respondent’s prior disciplinary record
will _be considered as aggravating evidence.
To the contrary, there was credible evidence at the hearing indicating that R_espondent has

not had a marine casualty in the past ten years. Respondent will, therefore, be considered to have

no prior dlsmplmary record for the strict purpose of determining the appropriate sanction in thls

case.

B. })amage and Potenhal Damage

As d1scussed in my November 29, 2006 Decision and Order, Respondent navigated the

CHARLESTON past the ING terminal with an LNG tankship within its skip at 14. 2 knots. This

 was more than double the proper speed under the cucumstances and caused the LNG tankship 10 |

: surge along the dock and damage ensued. The Coast Guard offered into evidence a detaﬂed

! The Coast Guard offered this as Exhibit 18. This exhibit was not admitted info evidence.

W,




repbrt from Southern LNG regarding the ncmal démage zesuiting'from Responnlent’s Nagligénc’e
R and Misconduct on March 14, 2006. The report indicated that Respondént’s speed and
correspondmg surge caused $75,000.00 worth of damage to the south dock gangway alone The
report indicated that the total damage Respondent caused amounted to $109,500.00. Respondent |
did not dispute the Validity of this repoit. While small compared to the potential damage that
could hnve resulted from Re:ﬁpondent"s conduct, $109, 500.00. is sufficient damage to be weighed
as an aggravatmg factor in detérmining the appropriate sanctlon

" As discussed in my November 29, ‘2006 Decision and Order, nav1gat1ng past an active
LNG transfer with a large ship such as the CHARLESTON at 14.2 knots could have resulted-in
cataclysmic consequences. The potential damage, destruction, injury, o loss of life that conld _
have resulted from Reépondent’s actions is staggering. This weighs against Respondent.

.

MITIGATING EVIDENCE

On the other hand, Respondent offered mto evidence several affidavits of other pilots
attesting to Respondent’s reputation for safety in the maritime commnnity. Respondent also
call.ed several witnesses who testified that Respondent is not a danger to life and property at sea,
but instea_d that Respondent is and has been a very safety conscious and skilled mariner. One
witness described Respondent as “se;cond to none.” Thene' statements.are well faken on
Respondent’s behalf, but the most compelling mitigéting evidence came when Respondent took
the stand on his own behalf.

Respondent testified that he has sailed the Savannah River apprdxim_ately one hundred
times per ynaf for the last ten years. He further testified that he has not had a single incidenf

during that time and that he has never had a problem with speed. The Coast Guard did mot
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dispute ﬂ’]lS and bnty offered sv1dence of Respondent s prior.disciplinary resord for incidents .
occurzmg more than ten years ago.” 1 fmd that Respondent has, therefore, successfully nav1gated
the Savannah River at least one thousand times without a single incident. As previously
discussed, this éarticular inci&ent 18 exﬁe@eiy troubling on its face and. ifs potential
consequences make this a very serious mistake. However, one Atnistak'e out of one thousand trials
is an imﬁressivé statisticand is a very strong indicator that Respondent is a very skilled and
conscientious pﬂof and mariner. It is conceivable that this incident was an aberration. |

Another fact that weighs in mitigation is 'that'Respondent appears {0 have a new outlook on-

speed. He showed remorse at the hearing and assured the court that he will never have a speed

problem sgai_n. He also testified that he has a new appreciation for the dangers of navigating past
the NG ferminal at high speeds. This is also weighted in Respondent’s fasror.
IV.
SANCTION |
The selection of an appropriate order is the responsibility of th.'e ALJ 46 CFR 5.569(a).
In this case, the 'C.oast Guard is seeking revocation. In determim'_ng whether revocstion is the
appropr_iaté_sanction for offenses .er which revocatidn is not mandstory, an ALJ should considsr

a Réspondent’s prior records. 46 CER 5.569(b)(2). As previously discussed, since there was no

evidence that Respondent has had a prior incident less than ten years ago, he wﬂl be treated as a

first time offender for the strict purpose of detemmng the appropnate sanction in this case. For -
ﬁrst time offenders and Wlthout considering other factors, the Table of Average Orders suggests

a suspension of up to six months for negligently performing duties related to vessel nawganon

% The Coast Guard d1d offer into evidence a case regarding charges agamst a company Respondent owned at the

" time of a marine safety incident. Captain McCarthy was not named as a Respondent and there were no allegations
- that Respondent had contributed in any way to the incident.




and up to three months for misconduct predicated 0'1.1'& failure (o co_mplj with U.S. faw or
regnlations. 46 CER 5.569.

In this case, the damage and potenual damage that Respondent caused by his actions
must be welghed against Respondent’s good record and apparent remorse for his actions.
- Respondent’s actions indeed caused significant damage, and ! cannot stress enough that
Respondént"s actions could have resulted in a massive disajster. However, Respondent’s good
track record and apparént remorse are sufficient {o convince me that he is not a danger to life and
ﬁroperty’ at sea. Whﬂe not enougﬁ to reduce the sanction to 2 warning as Respondent propose_d,
these 'mitigétiﬁg factprs are sufficient to keep the saﬁcﬁon w’itbjn the standard range of sanctions

for these offenses as céntempiéted by the Table of Ax_}*erage Orders. Revocation is therefore not

appropriate in this case.




V.
ORDER
IT IS HEREBY ORDERED that Respondent s Coast Guard issued hcense 15 suspended' |
outright for eight (8) months followed by a suspension of twelve (12) months stayed on twelve |

(12) months probation. This sanction will fake effect immediately.

PLEASE TAKE NOTICE that service of this Decision on the paﬁies mdforrpaﬂies’
representative(s) serves as nofice of appeal rights set forth in 33 CFR Part 20, Subpart J. A copy

of Subpart J is provided as an Attacbmenf.

47%, z %M

PETER A FTTZI’A’I“RIC
Administrative Law J udge
United States Coast Guard

Done and Dated on Deccmber 28 2006 at
Norzfolk, VA




 ATTACHMENT A — ADDITIONAL WITNESS AND EXHIBIT LIST
| A Witness Lists |
I. Agenéy’s Witnesées : |
.The Coast Guard did not call any wiﬁ_ﬁesses-.
II. Respondent’s Wit_xiesses

1.  Captain Samuel J. Meyer
2. Captain Carl Griffith
3.  Captain John C. McCarthy LI

" B. Exhibit Lists
L Agency Exhibits |

" 13. Decision and Order for USCG v. McCarthy. Case no.: 16722/0013/90
14. Coast Guard Report of Investigation - '
15. Decision and Order for USCG v. McCarthy. Case no. PAG5001668
16. Appeal Decision 2601 (McCarthy) (1996) T
17. Case of Ingraham v. Citgo - B
18. Report of accident to Patrick Ingraham (not admitted)

19. Outcome of charges against Respondent :
20. Damage report from Southern ILNG

I1. Respondent’s Exhibit's

R. Marine Safety and Security Bulletin 21-06 -
- S. Letter from Randy Cornwell. :
T. Affidavit of Captain Richard Wigger
U. Affidavit of Captain Arthur Kirk
V. Letter from Scot A, Couturier
W. Letter from Captain Russell Gregg




~ ATTACHMENT B - SUBPART J

33 CFR 20.1001 General.

(@)

- (®

@ l_

Any party may appeal the ALJ's decision by ﬁling. a notice of appeal. The party '

shall file the notice with the U. S. Coast Guard Admmlstratwe Law Judge Docketing
Center; Attention: Hearmg Docket Clerk; Room 412 40 S. Gay Street; Baltimore,

MD 21201-4022. The party shall file the notice 30 days or less after issuance of the

decision,'and shall serve a wpy' of it on the other party and each interested person.

'No party may appeal exoept on the following issues:

(1) Whether each ﬁndmg of fact 18 supported by substantial evidence.

2) Whether gach oonclusron of law accords with apphcable law, precedent and

pUbiio policy. -

(3) Whether the ALJ abused his or her discretion. -

4 The ALT's denial of a rotion for disqﬁari_fiCatiOn. -

No interested person may appeal a summary decision except on the rSsue that no
heariﬂg was held or ‘rhat in the issuaﬁoe of the d.eoisio:.n the AI_J did oot consider '
e\}idence'thdt that person_wouid have preseﬁted.'

The appeal must follow the pro_cedurél requirements of this subpart. o

33 CFR 20.1602 Records on. appeal

(a) The record of the proceeding constrtutes the record for decision on appeal.
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(b) If the respondeﬁt requests a copy of the transcript of the hcéfing as part of the record
of proceeding, then, --
L the hearing was recorded éi Federal expense, the _Coa_st Guard will prd&’dde
the transcript on payment of the fees prescribed in 49 CER 7.45; but, |
(2) If the hearing \"Nas recorded by a Federal contractor, the contractor will

provide the transcript on the terms presé_ribed in 49 CFR 745.

33 CFR 20.1003 Procedures fdr-appeal.
(aj Each party appealing the ALJ's decision or ruling shall file an appellaté-briéf with the
Commar;dant at the following address: U.S. Coast Guard Administrative Law Judge
| Docketing C‘eﬁfer_; Attention: Hearing Docket Clerk; Rodm 412; 40 S. Gay Street;
Baltimoré, MD 21201-4(]22, and shall serve a copy of the brief ou.evéry other §arty. :
(1)" The appeﬁate brief must set forth the appellant's specific objections to the
deéision OF fuling. The brief must set forth, in detail, the - |
(i) Basis for the appeal;
(ii) Reasons supportiilg the appeal; and -
(iiij Reliéf requested in the .appeal.
2y Wheﬁ fhe appeﬂanfz- relies on material contained in the record, the appetlate
brief must specifically refer to the pcrtihent parts of the record. |
(3) The appellate brief must reach the Docketing Center 60 days or less after
service of the AU 's decision. Unless filed within this time, or v.v.ithin another
time period authorized in writing by the Docketing Center, the brief will be

uﬂtimeﬁy.

10




() Aﬂy party may file a reply brief wrfh the Docketmg Center 35 days or less after
. service of the appellate brief. Each such party shaﬂ serve a copy on every other party. E
It %;he party filing 'th'e reply brief reIiesIOH evidence C_ontained in the record for the
appeal that brief must specxﬁcaﬂy refer to the pertinent parts of the record.
(c) No party may fﬂe more than one appeHate bnef or reply brief, unless --
(1) T he party has petitioned the Commandant in writing; and
(2) The Commandant has granted leave to file an added brief, in which event the
| Comnﬁandant will allow & reasonable time for the pérty to file that brief.
(d) _Tﬁe Commandant may accept an amicus curiaé brief from any person in an appeal of

an ALI's decision.

33CER 20.'1_(.){}4 Decisions on appeal.

(a) The Commandant shall review the record on appeal to determine whether tﬁe ALY
cotnmitted error in the proce;edin’gs, and whet]i¢r kthe Commandant Shoglci affirm,
modify, or reverse the ALJ's decision ot sh()ul_d remand the .'case for furtﬁer
prdceedings.

.' (b) The Coﬁmnandant shall issue # decision on every appeal in writing and shall serve a

copjr of the decision on each party and interested person.

11
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Certificate of Service

I hereby certify that I have this day served the foregoing Order by Fed Ex upon the
 following partiés and limited participants {or des1gnated representatwes) in this pmceedmg at the
address indicated:

CWO Tufts _
United States Coast Guard
Marine Safety Unit

100 W. Oglethorpe Avenue
Savannah, GA 31401

Fax: 912-652:4052

- Charles H. Raley, Jr. Esquire
Portman & Raley, LL.C
P.O.Box 9087
Savannah, GA 31412
Fax: 912-234-6430
(Attorney for Respondent)'

Dav1d F. Sipple, Esquire

Hunter, Maclean, Exley & Dunn, P C.
200 E. St. Julian Sireet

P.O. Box 9848

Savannah, GA 31412

Fax: 912-232-3253

(Attorney for witness Southern LNG Inc )

T. Langston Bass, Jr.

Brennan, Harris & Rominger LLP

2 Bast Bryan Street, Suite 1300

P.O. Box 2784

Savannah, GA 31402

Fax: 912-236-4558

(Attorney for witness Captain Tommy Parker)

it g digdA

Peter A. Fitzpatrick
- Administrative Law Judge _
United States Coast Guard

'Done and Dated on December 28, 2006 at

Nosfolk, VA
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