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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 4th day of November, 2008 
 
 
 
   __________________________________ 
                                     ) 
   THAD W. ALLEN,                    ) 
   Commandant,                       ) 
   United States Coast Guard,        ) 
                                     ) 
                                     ) 
             v.                      )    Docket ME-181 
                                     ) 
                                     ) 
   JOHN C. McCARTHY, III,            ) 
                                     ) 
                   Appellant.        ) 
                                     ) 
   __________________________________) 
 
 
 
 OPINION AND ORDER
 

 Appellant, by counsel, seeks review of a decision of the 

Vice Commandant (Appeal No. 2680, dated April 8, 2008), which 

affirmed a bifurcated Decision and Order that Coast Guard 

Administrative Law Judge Peter A. Fitzpatrick issued on 

November 29 and December 28, 2006, following evidentiary hearings 

conducted on September 20 and 21, and December 20, 2006.1  The 

                     
1 Copies of the decisions of the Vice Commandant and the law 
judge are attached.   
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law judge sustained allegations of misconduct and negligence, 

under 33 C.F.R. § 162.65(b)(3) and Marine Safety Information 

Bulletin (MSIB) 13-05, related to appellant’s speed while passing 

a liquid natural gas (LNG) facility.2   

 The alleged violations took place as appellant was 

navigating the tank vessel CHARLESTON and giving engine orders 

and rudder commands as he passed the LNG terminal at 14.2 knots 

while proceeding inbound on the Savannah River, thereby causing 

the LNG tankship GOLAR FREEZE to surge into the dock, resulting 

in damage to the GOLAR FREEZE and to shore structures, and posing 

a risk related to the active LNG transfer being conducted.  The 

law judge ordered that appellant’s pilot’s license be immediately 

                     
2 The Coast Guard theory is that appellant engaged in misconduct 
as defined by 46 C.F.R. § 5.27, which states in pertinent part: 

Misconduct ... violates some formal, duly established 
rule.  Such rules are found in ... statutes, 
regulations, the common law, the general maritime law, 
... and similar sources.  It is an act which is 
forbidden or a failure to do that which is required. 

The Coast Guard alleges that appellant violated 33 C.F.R. 
§ 162.65(b)(3), which states, in pertinent part, that, “[v]essels 
shall proceed at a speed which will not endanger other vessels or 
structures....” 

The theory regarding negligence is that appellant was negligent, 
as that term is defined, in pertinent part, by 46 C.F.R. § 5.29: 

Negligence is the commission of an act which a 
reasonable and prudent person of the same station, 
under the same circumstances, would not commit.... 

In this regard, the Coast Guard alleges that appellant violated 
“minimum safe speed,” as established by MSIB 13-05, Interim 
Policy for LNG Tankship Operations, issued by the Coast Guard 
Captain of the Port of Savannah, Georgia, which provides, in 
pertinent part, that, “[v]essels 1600 gross tons or greater shall 
... transit that area [1,000 yards on either side of the liquid 
natural gas facility slip] at minimum safe speed when an LNG 
tankship is present within the slip.”  See Exh. R-K. 
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suspended for 8 months, followed by a 12-month probation period, 

during which, if he committed another violation, the Coast Guard 

would suspend his license for an additional 12 months.  As we 

find no valid basis in appellant’s assignments of error for 

overturning the Vice Commandant’s affirmation of the law judge’s 

decision and order, we deny appellant’s appeal. 

 The relevant facts for the purposes of our review of this 

appeal are essentially undisputed.3  On March 14, 2006, appellant 

was serving as pilot on board the tank ship CHARLESTON, 635 feet 

in length and almost 28,000 gross tons, while the CHARLESTON was 

transiting the Savannah River.  Appellant boarded the CHARLESTON 

at the mouth of the Savannah River, and thereafter served as 

pilot for the transit inbound on the Savannah River to the 

ConocoPhillips facility.  As is the norm, the CHARLESTON’s master 

retained overall command of the vessel, and appellant, as local 

pilot, navigated the vessel and issued the requisite engine 

orders and rudder commands.  Appellant did not slow as he passed 

the LNG Terminal, where the LNG tankship GOLAR FREEZE was moored 

and in the process of an LNG transfer.  At the time, appellant’s 

last engine order was “full ahead.”  He did not establish 

communications with the LNG Terminal or the GOLAR FREEZE at its 

slip before passing at full ahead.   

 The Savannah River is 700 to 1,000 feet wide at the LNG 

Terminal.  The CHARLESTON was 300 to 500 feet from the LNG 

Terminal when it passed at full ahead.  As a result of that 

                     
3 A more detailed recitation of the record evidence can be found 
in the law judge’s decision and order. 
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passing, the GOLAR FREEZE surged along the dock face, damaging 

mooring lines and the ship’s gangway, and breaking LNG transfer 

hoses and other equipment.   

 At the time appellant boarded the CHARLESTON, the master and 

appellant had a pilot-master conference and discussed whether the 

CHARLESTON would need to slow before passing the LNG Terminal 

because of the LNG tankship moored within its slip.  Appellant 

indicated that he believed that “minimal requirements” for the 

passing existed, that the new slip had been built to counteract 

the effect of any surge, and that two “standby” tugs would 

conduct operations to control any surge.  Based on these beliefs, 

appellant planned for the CHARLESTON to proceed at full ahead, 

despite the moored tankship.  After slowing to pass the Coast 

Guard and Pilot Stations, and then reaching full speed and 

passing another vessel, appellant made a security broadcast, 

announcing his intended course.  Before reaching the GOLAR 

FREEZE, appellant spoke to the captain of the tugboat TARPON, who 

was outbound, towing an asphalt barge.  Appellant arranged to 

pass the TARPON after passing the LNG facility.   

 Appellant argues that contributory negligence on the part of 

the Coast Guard, the master of the CHARLESTON, and those 

associated with the LNG facility caused damage to the GOLAR 

FREEZE and the LNG facility or, in the alternative, may have 

exacerbated appellant’s negligence or misconduct.  He argues that 

the Coast Guard should have taken action against those parties, 

and that we should consider others’ negligence as mitigating 

factors.  Such an argument is unavailing, as our Rules of 
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Practice provide that we will consider only whether a material 

factual finding or a necessary legal conclusion is erroneous; 

whether “a substantial and important question of law, policy, or 

discretion is involved”; or whether a prejudicial procedural 

error has occurred.  49 C.F.R. § 825.15.  In this regard, we 

reject invitations to review the Coast Guard’s exercise of its 

prosecutorial discretion, as the issue before us for review is 

whether appellant was at fault, not whether anyone else was also 

at fault.4  See, e.g., Appeal Decision 2319 (Pavelec) (holding 

that contributory negligence is not a defense to the regulatory 

violation of negligence); see also Appeal Decision 2166 

(Register) (same).  The law judge correctly noted that the issue 

is whether appellant’s “actions or non-actions breached the 

applicable standard of care.”  The law judge also stated that the 

“proper speed and standard of care in this case was around 6 

knots, less than half [appellant’s] speed,” and appellant does 

not dispute this assessment.  See Appeal Decision 2680 (McCarthy)  

                     
4 Appellant’s brief later includes a “request to overrule ‘Coast 
Guard Law’ and to require the Coast Guard to acknowledge United 
States Supreme Court precedent,” in seeking a “rule of law 
holding that contributory negligence constituting superceding 
[sic] cause by other parties is a defense to negligence and 
misconduct charges.”  Although his argument is an implicit 
admission that the law is against him, appellant cites Exxon Co., 
U.S.A. v. Sofec, Inc., 517 U.S. 830 (1996), for the proposition 
that the law judge’s finding, that the CHARLESTON’s surge was “a 
cause” of the damage, “disregarded United States Supreme Court 
precedent, which ... would have resulted in a review of the 
relative actions of all — not just one — of the actors involved 
in this incident.”  We reject appellant’s request, and note that 
Exxon addresses issues regarding tort, proximate cause, and 
damages, and is therefore inapplicable to this case.  Appellant 
similarly requests a “rule of law holding that evidence of 
contributory negligence by other parties and superceding [sic] 
cause constitutes evidence in mitigation of sanctions.”  We 
reject this argument as moot, given our rejection of appellant’s 
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at 28-29 (citing Appeal Decisions 2415 (Marshburn), 2380 (Hall), 

and 2175 (Rivera)).  We find that the law judge and the Vice 

Commandant correctly found that appellant violated the standard 

of care, and that any alleged negligence on the part of others is 

irrelevant to the charges against appellant.      

 Appellant also contends that the conditions and factors 

present in the circumstances that he faced as he approached the 

LNG facility raise the error of judgment defense, and argues that 

the law judge and the Vice Commandant erred in rejecting this 

affirmative defense.  The error in judgment defense recognizes 

that: 

[T]here are occasions where an individual is placed in 
a position, not of his own making, where he has to 
choose between apparently reasonable alternatives.  If 
the individual responds in a reasonable manner and 
uses prudent judgment in choosing an alternative he is 
insulated from any allegation of negligence.  
Hindsight may show that the choice was poor under the 
circumstances; but hindsight is not the measure of 
compliance. 
 

Appeal Decision 2173 (Pierce), aff’d Commandant v. Pierce, 3 NTSB 

4422 (1980).  In reviewing the circumstances based upon which a 

mariner asserts the error in judgment defense, the Vice 

Commandant has recognized that the issue for review in such cases 

“is whether a competent licensed officer might reasonably have 

chosen the ill-fated alternative from among those choices 

available at the time.”  Appeal Decision 2500 (Subcleff).  Here, 

the record indicates that appellant had several alternatives 

available in determining how to pass the LNG terminal.  Instead 

of taking advantage of a safer alternative, such as passing the 

                     
(..continued) 
proposed contributory negligence defense. 
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LNG facility at a safe speed of 6 knots, appellant chose to 

proceed full ahead past the LNG facility at 14 knots.   

 We reject appellant’s error in judgment defense, and agree 

with the Vice Commandant’s assessment of appellant’s defense, in 

which the Vice Commandant determined that proceeding at full 

ahead was not a reasonably prudent alternative.  Appeal Decision 

2680 (McCarthy) at 10.  We reject appellant’s contention that the 

law judge and Vice Commandant erred in finding that appellant 

ignored safer alternatives, and find that this contention 

misconstrues their determinations.  The law judge and the Vice 

Commandant did not find that appellant ignored safer 

alternatives, but concluded that appellant was negligent and that 

he violated the minimum safe speed of about 6 knots.  Appellant 

argues that there is no evidence in the record that he had any 

knowledge that LNG was in the process of being discharged.  This 

argument is irrelevant to the issue of whether appellant 

fulfilled his duty to exercise care under the cited regulations 

and safety bulletin, and to operate the vessel at the appropriate 

speed when passing a moored ship.  Overall, the evidence supports 

the determination that proceeding at full ahead was not a 

reasonably prudent alternative.     

 We also find that appellant’s procedural arguments are 

unavailing.  Appellant’s argument concerning a pre-hearing 

discovery issue is untimely, as appellant did not raise this 

issue at the hearing.  See Appeal Decisions 2463 (Davis), 2376 

(Frank), 2610 (Bennett).  Appellant also inserts an issue 

regarding amendment of the complaint.  However, if the parties 
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actually litigated the issues, as they did here, and there was no 

genuine surprise as to the substance of the allegation, then a 

party may not subsequently challenge such issues.  See Appeal 

Decision 2396 (McDowell). 

 In addition, appellant’s arguments concerning the language 

of the Vice Commandant’s decision are not persuasive.  

Appellant’s contention that the Vice Commandant erred in 

determining that the evidence showed that the TARPON and 

CHARLESTON could have passed at a different location is 

unavailing, as appellant’s brief concedes that the point at which 

the passage occurred was not the only available place for 

passage; moreover, this argument is irrelevant to the issue of 

whether his speed in passing the LNG ship was negligent.  

Similarly, appellant’s argument that the Vice Commandant erred in 

finding that appellant could have ordered the TARPON to slow down 

mischaracterizes the Vice Commandant’s statement, in which he 

stated that appellant could exercise control over the place at 

which the CHARLESTON and TARPON met by slowing his own speed, and 

by asking the TARPON’s captain to slow the speed of the TARPON.  

Appeal Decision 2680 (McCarthy) at 9.  Likewise, appellant’s 

argument that the Vice Commandant’s statement “‘minimum safe 

speed’ is synonymous with ‘bare steerageway’” is not helpful to 

appellant, as even if the law judge erred in equating the terms 

“minimum safe speed” and “bare steerageway,” the error would have 

had no impact on his decision, based on testimony at the hearing 

regarding the appropriate speed, and other evidence that 

establishes that appellant violated the standard of care.   
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 Finally, we find no reversible error in the Vice 

Commandant’s decision on appeal, and discern no basis to disturb 

his decision to sustain the charges of negligence and misconduct. 

     ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Appellant’s appeal is denied5; and 

2. The Vice Commandant’s decision affirming the decision  

and order of the law judge is affirmed. 

 
ROSENKER, Acting Chairman, and HERSMAN, HIGGINS, SUMWALT, and 
CHEALANDER, Members of the Board, concurred in the above opinion 
and order. 

                     
5 We note that appellant’s brief also included a request for oral 
argument.  The issues have been fully briefed by appellant and 
oral argument is not necessary.  Therefore, the request for oral 
argument is denied.  See 49 C.F.R. § 825.25(b). 
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