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OPINION AND ORDER

1. Background 

 The Administrator of the Federal Aviation Administration (FAA) appeals the oral initial 

decision of Administrative Law Judge William R. Mullins, issued December 11, 2015, 

modifying the Administrator’s order of suspension against respondent.1 The Administrator’s 

                                                 
1 A copy of the initial decision, an excerpt from the hearing transcript, is attached. 
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order alleged respondent violated 14 C.F.R. §§ 61.15(d)(2)2 and 61.15(e).3 The Administrator 

ordered the suspension of respondent’s airline transport pilot (ATP) certificate for a period of 

240 days. We grant the Administrator’s appeal. 

 A. Facts 

 The facts and resulting regulatory violations are undisputed in this case.4 Respondent has 

held an ATP certificate for more than 30 years, and has been a captain for 28 years.5 Over the 

course of his aviation career, respondent logged nearly 22,000 hours of flight time.6 In 2007, 

respondent, a pilot for a Part 121 air carrier, went on medical disability due to his physical 

                                                 
2 Section 61.15(d) provides, “[e]xcept for a motor vehicle action that results from the same 

incident or arises out of the same factual circumstances, a motor vehicle action occurring within 

(…continued)  

3 years of a previous motor vehicle action is grounds for … (2) [s]uspension or revocation of any 

certificate, rating, or authorization issued under this part.”  

3 The pertinent portion of Section 61.15(e) provides that, “[e]ach person holding a certificate 

issued under this part shall provide a written report of each motor vehicle action to the FAA, 

Civil Aviation Security Division … not later than 60 days after the  motor vehicle action.” 

Section 61.15(f) lists the consequences for failing to comply with Section 61.15(e). The 

regulation provides, “[f]ailure to comply with paragraph (e) of this section is grounds for: 

 (1) Denial of an application for any certificate, rating, or authorization issued under this 

 part for a period of up to 1 year after the date of the motor vehicle action; or 

 (2) Suspension or revocation of any certificate, rating, or authorization issued   

 under this part.” 

Section 61.15(c) defines motor vehicle action as “[a] conviction … for the violation of any 

Federal or State statute related to the operation of a motor vehicle while intoxicated by alcohol or 

a drug, while impaired by alcohol or a drug, or while under the influence of alcohol or a drug” or  

“[t]he cancellation, suspension, or revocation of a license to operate a motor vehicle … for a 

cause related to the operation of a motor vehicle while intoxicated by alcohol or a drug, while 

impaired by alcohol or a drug, or while under the influence of alcohol or a drug.” 

4 Reply Br. 4-5; Tr. 10-11; Initial Decision at 303-04. 

5 Tr. 167-69; Reply Br. 3, 8; Compl. ¶ 1; Answer at ¶ 1. 

6 Tr. 168; Reply Br. 3. 
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ailments.7 Respondent became addicted to medications that were prescribed following medical 

procedures he underwent.8 Respondent did not submit a medical certificate application to the 

FAA between February 2007 and September 2014 – a period of more than 7 years, and did not 

exercise the privileges of his ATP certificate.9 Respondent has no prior enforcement actions for 

violating the Federal Aviation Regulations (FAR).10 

 i. Traffic-Related Offenses 

 Respondent was convicted of driving under the influence of prescription drugs (DUI)11 

on November 22, 2013.12 As a result of the DUI conviction, on December 9, 2013, the State of 

Arizona suspended respondent’s driver’s license for 90 days.13 On August 26, 2014, respondent 

was, again, convicted of DUI.14 As a result of this DUI conviction, the State of Arizona 

suspended respondent’s driver’s license for 90 days on September 5, 2014.15 Respondent failed 

to report the DUI convictions and resulting driver’s license suspensions to the FAA Civil 

                                                 
7 Tr. 169-71, 177, 181; Reply Br. 3. 

8 Tr. 154, 181. 

9 Tr. 169-70, 181; Exh. A-2 at 1.  

10 Tr. 169, 206. 

11 While documents in the record indicate that respondent was “driving under the influence of 

intoxicating liquor,” the law judge noted correctly that respondent was charged with and 

convicted of DUIs involving prescription drugs. Initial Decision at 292; Tr. 36, 38, 183; Reply 

Br. 3; Exh. R-1(A) at 3. 

12 Exh. A-6. The November 22, 2013 conviction stems from respondent’s September 5, 2013 

DUI arrest. Exh. R-4 at 1. 

13 Exh. A-5 at 8. 

14 Exh. A-3 at 2-3. The August 26, 2014 conviction stems from respondent’s DUI arrest a year 

earlier on August 4, 2013. Exh. R-4 at 1. The record indicates the delay to adjudicate this DUI 

charge was due to awaiting blood test results. Tr. 182. 

15 Exh. A-4 at 1. 
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Aviation Security Division (Security Division) within 60 days, as required by 14 C.F.R. 

§ 61.15(e).16 

  On or about September 24, 2014, the State of Arizona revoked respondent’s driver’s 

license due to his multiple DUI convictions within an eighty-four month period.17 On or about 

November 18, 2014, respondent reported the driver’s license revocation to the Security Division, 

within the 60-day reporting requirement of § 61.15(e).18 

 ii. Prescription Drug Addiction Treatment 

 Respondent sought help for his prescription drug addiction from Walter Forred, M.D., 

and completed 30-day inpatient treatment in January 2014.19 Respondent met monthly with  

Dr. Forred after completing treatment and, on one occasion, advised Dr. Forred that his employer 

had an eight-year cutoff at which point respondent would be removed from the pilot seniority 

list.20 Dr. Forred recommended that respondent meet with a psychiatrist and with Robert Elliott, 

M.D., an aviation and Human Intervention Motivation Study (HIMS) psychologist. 21 In August 

2014, Dr. Elliott recommended to the FAA that respondent be granted a special issuance Airman 

Medical Certificate.22   

                                                 
16 FAA Special Agent Brenda Smith testified that, with regard to the § 61.15(e) violations, a DUI 

conviction and resulting license suspension originate from one incident but are considered to be  

separate reportable motor vehicle actions because a DUI conviction is an action by the Court and 

a driver’s license suspension is an action by the State of Arizona’s Department of Motor 

Vehicles. Tr. 24, 26, 32, 34-35. Consequently, respondent was charged with four separate 

§ 61.15(e) violations. 

17 Tr. 57-58, 199; Exh. A-7 at 1; see also Ariz. Rev. Stat. Ann. §§ 28-1383(A)(2) and 28-1381.  

18 Compl. ¶ 9; Answer at ¶ 1. 

19 Tr. 89-90, 133, 186-92. 

20 Tr. 188-90, 192-93. 

21 Tr. 137, 193. 

22 Exh. R-2 at 8; Tr. 146-47. A person may be granted, at the discretion of the Federal Air 

Surgeon, a special issuance medical certificate “if the person shows to the satisfaction of the 
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 iii. Medical Certificate Application and FAR violations 

 On September 16, 2014, respondent applied for a special issuance medical certificate 

using the FAA’s online system called MedXPress.23 In filling out the application, respondent 

selected the “yes” box for question 18.v24 and explained that he became dependent on 

prescription drugs and was arrested for DUI on three occasions.25 Upon review of respondent’s 

application, FAA requested a report of respondent’s driving record from the National Driver 

Registry (NDR), and FAA received the report on September 24, 2014.26 FAA Special Agent 

Brenda Smith requested respondent’s Arizona driving record from the Arizona Department of 

Motor Vehicles after reviewing the NDR report.27 The Arizona records showed respondent’s 

DUI convictions on November 22, 2013 and August 26, 2014 and driver’s license suspensions 

on December 9, 2013 and September 5, 2014.28 Special Agent Smith’s investigation revealed 

that respondent failed to report these four motor vehicle actions (MVA), consisting of the two 

                                                                                                                                                             

Federal Air Surgeon that the duties authorized by the class of medical certificate applied for can 

be performed without endangering the public safety during the period in which the Authorization 

would be in force.” 14 C.F.R. § 67.401(a). 

23 Tr. 22, 199-200; Exh. A-2; Exh. R-1(A); see also https://medxpress.faa.gov/medxpress. 

24 Question 18.v reads: 

 

 HAVE YOU EVER IN YOUR LIFE … HAD ANY OF THE FOLLOWING? … 

 Convictions and/or Administrative Action History, History of (1) any arrest(s) 

 and/or conviction(s) involving driving while intoxicated by, while impaired by, or 

 while under the influence of alcohol or a drug; or (2) history of any arrest(s) 

 and/or conviction(s) and/or administrative action(s) involving an offense(s) which 

 resulted in denial, suspension, cancellation, or revocation of driving privileges, or 

 which resulted in attendance at an educational or rehabilitation program. 

 
25 Respondent was charged with three prescription drug DUIs: August 4, 2013; September 5, 

2013; and September 16, 2013. On October 1, 2013, the September 16, 2013 DUI was dismissed 

without prejudice and is not relevant to the case at hand. Exh. A-1.  

26 Tr. 18-22; Exh. A-2 at 1, 3. 

27 Tr. 20-22. 

28 Exh. A-1; Exh. A-3 at 2; Exh. A-4 at 1; Exh. A-5; Exh. A-6; Tr. 23-25, 29-32. 
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DUI convictions and the two resulting driver’s license suspensions, within the prescribed 60-day 

timeframe of § 61.15(e).29 Her investigation also revealed that respondent’s four MVAs, also 

violated § 61.15(d)(2)’s prohibition against two MVAs arising from different incidents within a 

three-year period.30 

 Special Agent Smith sent respondent a letter of investigation in November 2014.31 On 

November 20, 2014, respondent was granted a special issuance medical certificate and returned 

to work for his employer, a Part 121 air carrier; although, respondent did not resume flying at 

that time.32 Upon returning to work, respondent participated in his employer’s HIMS Program, 

which included weekly meetings, “Back to Basics” workshops four times per month, monthly 

meetings with the chief pilot and HIMS Program Director, and weekly discussions with his pilot 

peer monitor.33 On February 7, 2015, respondent resumed flying as an airline captain for his 

employer.34 

 B. Procedural Background 

 On November 6, 2015, the Administrator issued a First Amended Order of Suspension to 

respondent, which became the complaint in this case. The complaint alleges that, on 

November 22, 2013 and August 26, 2014, respondent was convicted of DUIs. The complaint 

alleges that, as a result of the DUI convictions, the State of Arizona suspended respondent’s 

driver’s license on December 9, 2013 and September 5, 2014. The complaint contends that 

                                                 
29 Tr. 37; Exh. A-8. 

30 Tr. 37. 

31 Tr. 62-63. 

32 Tr. 151, 180-81, 200, 217; Exh. R-1(B).  

33 Tr. 202-03, 205, 222-23.  

34 Tr. 168-69, 215-17. Respondent was issued a first-class medical certificate on September 3, 

2015. Exh. A-1 at 8. 
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respondent violated 14 C.F.R. § 61.15(e) because respondent failed to report his DUI convictions 

and driver’s license suspensions to the Security Division within the required 60-day reporting 

period. The complaint further alleges that respondent violated 14 C.F.R. § 61.15(d)(2) because 

respondent had two MVAs arising from different incidents within a three-year period. The 

complaint asserts these violations form the basis for the suspension of respondent’s ATP 

certificate.  

 The case proceeded to hearing on December 10, 2015. Special Agent Smith testified on 

behalf of the Administrator. Respondent testified on his own behalf. Dr. Elliott and Robert Clark 

Vinson, former Director of the HIMS Program for respondent’s employer, also testified on 

behalf of respondent. 

 Special Agent Smith testified, in relevant part, how she determined the appropriate 

sanction in the case sub judice. Special Agent Smith explained that the recommended sanction 

range for a violation of § 61.15(d)(2) is 90 to 120 days, and explained that she started at the 

middle of the range, which was 105 days.35 She testified the following aggravating factors 

warranted increasing the sanction to 120 days for the § 61.15(d)(2) violation: respondent held an 

ATP certificate, respondent had 22,000 flight hours, and respondent was an airline pilot capable 

of carrying passengers.36 

 Special Agent Smith further testified that the recommended sanction range for a violation 

of § 61.15(e) is 15-45 days, and explained that she, again, started at the middle of the range, 

which was 30 days.37 She testified that respondent’s flight time and status as an ATP certificate 

holder capable of carrying passengers served as aggravating factors for the § 61.15(e) 

                                                 
35 Tr. 40-41. 

36 Tr. 41, 46. 

37 Tr. 44. 
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violations.38 She also testified that the following served as mitigating factors for the § 61.15(e) 

violations: respondent called and had a conversation with her, respondent was not actively flying 

and did not have a medical certificate at the time of the MVAs, and respondent voluntarily 

reported his September 2014 driver’s license revocation to the Security Division.39 Special Agent 

Smith stated she weighed the aggravating and mitigating factors and concluded that 30 days was 

the appropriate sanction for each of the four § 61.15(e) violations, for a total of 120 days. Special 

Agent Smith testified she imposed a sanction of 120-day suspension for violating § 61.15(d)(2) 

and 120-day suspension (30 days for each of the four MVAs) for violating § 61.15(e), for a total 

period of suspension of 240 days.40 

 Respondent testified, in relevant part, that he went on medical disability due to his 

physical ailments in 2007 and did not believe he would return to work.41 Respondent testified the 

prescription medications helped to manage his pain, he took the medications as prescribed, and 

he was unaware of his addiction.42 Respondent testified that he was “remotely” aware of the 

reporting requirements in § 61.15(e), but compliance was not his “forethought.”43 Respondent 

also testified that he was aware that § 61.15(e) specified an address to report MVAs to the 

Security Division.44 

 Dr. Elliott, a fact and expert witness, explained that the HIMS Program was established 

to provide pilots who have been in treatment for alcohol and/or drug issues a mechanism to 

                                                 
38 Tr. 44. 

39 Tr. 45. 

40 Tr. 43, 45-46. 

41 Tr. 169-79, 189. 

42 Tr. 180, 184-85. 

43 Tr. 189; see also Tr. 214. 

44 Tr. 214-15. 
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undergo treatment and monitoring for a specific period of time to ensure public safety and return 

to gainful employment.45 Dr. Elliott explained that an applicant, who applies for a FAA medical 

certificate after treatment for substance abuse, must participate in evaluations performed by a 

HIMS trained psychologist and psychiatrist; and that he was respondent’s HIMS psychologist.46 

Dr. Elliott testified that respondent engaged in recovery activities beyond what the FAA 

required.47 Dr. Elliott reviewed respondent’s records, conducted extensive psychological and 

neural cognitive evaluations, and recommended that respondent apply for a special issuance 

medical certificate.48 Dr. Elliot testified that he did not advise respondent to report the MVAs to 

the Security Division, and further testified he did not tell respondent that he would report the 

MVAs to the Security Division on respondent’s behalf.49 

 Mr. Vinson, former HIMS Program Director for respondent’s employer, testified that 

respondent’s special issuance medical certificate required him to meet monthly with a peer pilot 

and a chief pilot.50 He testified that respondent was “always in compliance” with the HIMS 

Program requirements, attended more aftercare than the average pilot, contacted his peer pilot 

more frequently than others and without reminders, and that people spoke highly of respondent.51 

Mr. Vinson indicated that he, along with respondent’s peer pilot and chief pilot, would make a 

monthly assessment regarding whether respondent was complying with the HIMS Program, and 

                                                 
45 Tr. 128-29. 

46 Tr. 134. 

47 Tr. 153. 

48 Tr. 134, 137, 146-47. 

49 Tr. 165. 

50 Tr. 219-20, 225. 

51 Tr. 225-26. 
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that respondent had a “very minimal” possibility of recurrence.52 Mr. Vinson opined that the 

critical issue was whether air safety was ever compromised and, that if someone does not have a 

medical certificate, there is no impact on air safety.53 

 C. Administrative Law Judge’s Oral Initial Decision  

 At the conclusion of the hearing, the law judge issued an oral initial decision. The law 

judge read the complaint into the record, and summarized the exhibits admitted into evidence 

and witness’s testimony.54 The law judge held that the Administrator had fulfilled the burden of 

proof with regard to each of the regulatory violations alleged, but reduced the sanction to a 30-

day period of suspension of respondent’s ATP certificate.55 The law judge found the mitigating 

factors in this case did not support the Administrator’s choice of sanction. 

 While the law judge stated that witness credibility is not an issue in cases where the facts 

are undisputed, he assessed the credibility of the witnesses.56 The law judge made express 

credibility determinations in favor of respondent and respondent’s witnesses. Specifically, the 

law judge determined that respondent did not have credibility issues because he had not flown in 

seven years.57 The law judge stated that Dr. Elliott testified “many times” before him and 

credibility was never an issue.58 The law judge believed Mr. Vinson’s testimony was “spot on” 

                                                 
52 Tr. 226-27. 

53 Tr. 224. 

54 Initial Decision at 288-302. 

55 Id. 303-04. 

56 Id. at 302-03. 

57 Id. at 303. 

58 Id. at 302-03. 
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except for his opinion regarding the recidivism rate among HIMS Program participants.59 The 

law judge determined that Special Agent Smith was not credible because she appeared reluctant 

to answer questions on cross-examination about her investigation and because she made a 

comment about a cocaine reference in the record that was not at issue in the case sub judice, 

leading the law judge to conclude she “probably had a hidden agenda.”60 The law judge indicated 

that Special Agent Smith’s credibility was relevant because she is “the one that chose the 

sanction.”61 

 Concerning the sanction imposed, the law judge explained that the Sanction Guide 

Table62 (SGT) refers to mitigating and aggravating factors, and the law judge stated that Special 

Agent Smith only considered aggravating factors.63 The law judge noted that respondent did not 

exercise the privileges of his ATP certificate for seven years prior to making full disclosure of 

his MVAs to the FAA Aerospace Medical Certificate Division, and that he was not flying at the 

time he applied for a medical certificate.64 The law judge determined the following factors 

warranted reduction of the 240-day suspension imposed by the Administrator: the violation was 

nonoperational; the violation was not careless or reckless in the pursuit of respondent’s aviation 

endeavors; the violation was inadvertent and not a hazard since respondent was not exercising 

the privileges of his ATP certificate; Mr. Vinson’s testimony that respondent was compliant with 

                                                 
59 Id. at 303. Mr. Vinson testified that, under the HIMS Program, there was a 15% recidivism rate 

among the alcohol related participants in that program and the rate for prescription drugs was 

“minimum.” Tr. 226, 228-30.  

60 Initial Decision at 302; see also Tr. 29-30. 

61 Initial Decision at 302. 

62 Fed. Aviation Admin. Order 2150.3B, App. B (2007). The law judge admitted the SGT into 

evidence at Exh. A-9. 

63 Initial Decision at 304. 

64 Id. 
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treatment and helping others; and Dr. Elliott’s testimony suggested that respondent did not know 

what he was doing.65 The law judge reiterated that respondent’s level of experience could not 

serve as an aggravating factor because he had not flown in seven years.66 

 In reducing the sanction, the law judge also noted his belief that the FARs should not 

impose a requirement upon certificate holders to disclose drug or alcohol-related motor vehicle 

incidents separately to both the Security Division, as required by Part 61, and as part of a 

medical certificate application, as required by Part 67. In this regard, the law judge 

acknowledged Administrator v. Smith,67 for the Board’s holding that § 61.15 is an independent 

reporting requirement, but declined to follow our jurisprudence and indicated “in this day and 

age of all things computer,” there should not be multiple reporting requirements.68 The law judge 

explained he advocated for years that the FAA should not have multiple reporting requirements, 

under Part 61 and Part 67, particularly when there is not any exercise of privilege of a 

certificate.69 

 D. Issues on Appeal 

 

 On appeal, the Administrator contends the law judge erred in reducing the sanction. First, 

the Administrator argues that the law judge improperly applied the Administrator’s sanction 

guidance policy and failed to defer to the Administrator’s reasonable determination that 

respondent’s admitted violations of 14 C.F.R. §§ 61.15(d)(2) and 61.15(e) warranted a 

                                                 
65 Id. at 305-08. 

66 Id. at 306. 

67 NTSB Order No. EA-4088 (1994). 

68 Initial Decision at 310. 

69 Id. at 308-09. 
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suspension of respondent’s ATP certificate for 240 days.70 Second, the Administrator argues that 

the law judge’s disagreement with the Administrator’s duly promulgated regulations requiring 

separate reporting of MVAs under § 61.15(e) did not justify the law judge’s modification of the 

Administrator’s reasonable sanction.71 

2. Decision 

 On appeal, we review the law judge’s decision de novo, as our precedent requires.72 

 A. Sanction Determination 

 Prior to the enactment of the Pilot’s Bill of Rights,73 49 U.S.C. § 44709(d)(3) required the 

Board be “bound by all validly adopted interpretations of laws and regulations the Administrator 

carries out and of written agency policy guidance available to the public related to sanctions to 

be imposed under this section unless the Board finds an interpretation is arbitrary, capricious, or 

otherwise not according to law.” Section 2(c)(2) of the Pilot’s Bill of Rights amended 

§ 44709(d)(3) and removed the heightened deference requirement concerning the 

Administrator’s choice of sanction. However, in accordance with Martin v. Occupational Safety 

and Health Review Commission,74 we will apply principles of judicial deference to the 

interpretations of laws, regulations, and policies the Administrator carries out. In Martin, the 

                                                 
70 Appeal Br. 9-20. 

71 Id. 20-22. 

72 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2010); Administrator v. Frohmuth and 

Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993). 

73 Pub. L. No. 112-153, 126 Stat. 1159 (amending 49 U.S.C. §§ 44701, 44703, 44709, 44710) 

(August 3, 2012). 

74 499 U.S. 144 (1991). 
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United States Supreme Court emphasized the importance of the reasonableness inquiry when 

determining whether an agency’s statutory interpretation is entitled to deference.75  

 We have emphasized that the determination of whether the Administrator’s choice of 

sanction is reasonable is case-specific and is based upon the facts and circumstances adduced at 

the hearing.76 As set forth in prior cases, we will consider aggravating and mitigating factors in 

determining whether the Administrator’s choice of sanction is reasonable.77 The SGT provides 

sanction ranges of 90 to 120 days suspension of all certificates for a violation of § 61.15(d) and 

15 to 45 days suspension of all certificates for a single violation of § 61.15(e).78 

ii. Mitigating Factors 

 

FAA Order 2150.3B indicates that the mitigating and aggravating factors listed therein 

may be relevant and, thus, considered by the FAA when determining the appropriate sanction for 

a violation.79 In reducing the Administrator’s sanction from 240 to 30 days, the law judge did not 

explain why the mitigating factors he applied were relevant to the violations charged. Moreover, 

the law judge did not state the factual basis for the mitigating factors he applied nor did he 

explain how the mitigating factors he considered reduced the 240-day suspension to 30 days, 

                                                 
75 Id. at 145, 150-58. 

76 Administrator v. Jones, NTSB Order No. EA-5647 at 21 n.62 (2013). 

77 Taylor v. Huerta, 723 F.3d 210, 215 (D.C. Cir. 2013); Administrator v. Jones, supra note 76 at 

21 (recognizing the threshold inquiry of reasonableness and finding the Pilot’s Bill of Rights did 

not remove the Board’s obligation to defer to the Administrator’s interpretation of sanction 

guidance) (citations omitted); see also Administrator v. McGuire, NTSB Order No. EA-5736 at 

8-9 (2014) (indicating “we will defer to the Administrator when the regulation or choice of 

sanction is unclear and the Administrator offered an interpretation that is reasonable) (emphasis 

in original). 

78 Exh. A-9 at 13.  

79 Exh. R-5 at 4. 
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well below the recommended ranges set forth in the SGT. The law judge also failed to articulate 

how he concluded that a 30-day suspension was reasonable. This was error. 

The law judge also appears to have based his reduction of the Administrator’s sanction, 

in part, on his disagreement with § 61.15(e) that imposes separate reporting requirements upon 

certificate holders under Part 61 and Part 67 concerning drug or alcohol-related motor vehicle 

violations. The law judge stated, “I have advocated for years there’s no reason why there’s [a] 

multiple reporting requirement, particularly where there’s not any exercise of privilege.”80 The 

law judge’s personal opinion concerning the propriety of duly promulgated regulations does not 

serve as a mitigating factor in determining a sanction for violating those regulations, and the law 

judge erred by suggesting otherwise. 

The law judge stated incorrectly that the Administrator did not consider mitigating factors 

in determining the sanction for respondent’s §§ 61.15(d)(2) and 61.15(e) violations.81 While the 

Administrator determined there were no factors present that would mitigate the sanction for the 

§ 61.15(d)(2) violation, the record shows that the Administrator considered several mitigating 

factors in determining the appropriate sanction for respondent’s four § 61.15(e) violations. Those 

factors include the fact that respondent had a conversation with Special Agent Smith after he 

received the letter of investigation, that respondent voluntarily reported his September 2014 

driver’s license revocation to the Security Division, and that respondent was not actively flying 

and did not have a medical certificate at the time the MVAs occurred.82  

In addition to the mitigating factors the Administrator considered and applied to the 

sanction for the § 61.15(e) violations, respondent argues additional mitigating factors apply to 

                                                 
80 Initial Decision at 308-09. 

81 Id. at 304. 

82 Tr. 44-45; Exh. A-7 at 1. 
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both violations. Respondent contends that the fact that the MVAs resulted from his unrecognized 

prescription drug addiction and not from alcohol addiction serves to mitigate the Administrator’s 

sanction. Respondent argues that he took remedial steps to cure his addiction once he became 

aware of it and that his participation in his employer’s HIMS Program are mitigating factors. 

Respondent also states that the sanction should be mitigated because he flew for more than 

twenty-eight years without an enforcement action for violating the FARs; the violations in the 

case sub judice were unintentional; he reported the MVAs in his medical certificate application; 

his employer determined he was not a risk to aviation safety and he is currently flying passenger 

flights; and a 240-day suspension is not consistent with the intent and spirit of the FARs.83 

With respect to the sanction for the § 61.15(e) violations, we agree with respondent that 

the fact that respondent was honest and forthcoming about his DUI convictions on his medical 

certificate application is a mitigating factor. We also agree with the Administrator and with 

respondent that the fact that respondent discussed the violations with Special Agent Smith and 

reported his September 2014 driver’s license revocation to the Security Division serve as 

mitigating factors for the § 61.15(e) violations.  

We disagree with the Administrator and with respondent, however, that the fact that 

respondent did not have a medical certificate and was not actively flying at the time of the 

violations serve as mitigating factors. In Administrator v. Kearney, we found that the reporting 

requirements of § 61.15(e) were applicable to an airman who temporarily “retired” from flying 

for five years with no intention to return because intent is not an element of the violation and 

                                                 
83 Reply Br. 31-33. Respondent also suggests that the FAA’s issuance of a first-class medical 

certificate, subsequent to his reporting of the DUIs, demonstrates that the Administrator did not 

believe he was a risk to aviation safety. Reply Br. 19-20. We disagree. FAA’s issuance of a 

medical certificate, under Part 67, is not germane to an enforcement action taken against an 

airman certificate for violating reporting requirements under Part 61. 
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“certificate holders are expected to be cognizant of the regulations that apply to them.”84 While 

respondent testified that he did not plan to return to flying, his obligation to comply with the 

FARs continued regardless of whether he was actively flying at the time the MVAs occurred. 

Sections 61.15(d) and (e) are exclusively concerned with conduct outside the scope of an 

airman’s certificate. It is immaterial whether respondent was actively flying or had a medical 

certificate at the time the MVAs occurred because his status as an ATP certificate holder 

rendered the requirements of §§ 61.15(d) and (e) applicable to him. 

We disagree with respondent that the fact that he was convicted of two DUIs involving 

prescription drugs, rather than alcohol, is a mitigating factor for both violations. We decline to 

draw a distinction between MVAs involving prescription drugs and MVAs involving other 

intoxicating substances. We also disagree with respondent that his violation-free history and 

compliance attitude about his recovery from addiction serve to mitigate the sanction for the 

violations. While we acknowledge and applaud the work respondent has invested in his recovery, 

the Board’s jurisprudence dictates that a good compliance attitude, with respect to the FARs, and 

a violation-free history are expected to be the norm.85 

We reject respondent’s argument that the sanction should be mitigated because he did not 

intend to violate §§ 61.15(d)(2) and 61.15(e). Respondent testified that he was “remotely” aware 

of the § 61.15(e) reporting requirements; he also admitted he knew § 61.15(e) specified an 

address to report MVAs to the Security Division, but stated compliance was not his 

                                                 
84 NTSB Order No. EA-4208 at 4-5 (1994) (citing Administrator v. Smith, NTSB Order No. EA-

4088 at 8 (1994); see also Administrator v. Wilson, NTSB Order No. EA-4314 at 5 (1995) 

(finding intent is not an element of a § 61.15(e) violation, and reliance on an attorney does not 

constitute a valid excuse for noncompliance). 

85 Jones, supra note 76 at 22; Administrator v. Mize, NTSB Order No. EA-5580 at 14-15 n.19 

(2011) (citing Administrator v. Hart, NTSB Order No. EA-5536 at 11 (2010)). 
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“forethought.”86 Respondent is not free to determine on his own that he will not comply with the 

FARs, and his lack of forethought is not a mitigating factor. Finally, we are unpersuaded that the 

remaining mitigating factors proffered by respondent serve to mitigate the sanction for the 

§§ 61.15(d)(2) and 61.15(e) violations. 

ii. Aggravating Factors 

The Administrator considered respondent’s status as an ATP certificate holder to be an 

aggravating factor for both violations. In addition, the Administrator also considered 

respondent’s level of experience and his position as airline pilot to be aggravating factors for the 

§ 61.15(d)(2) violation. We agree. As an ATP certificate holder, the highest level certificate an 

airman can hold, respondent is held to a high standard of care and accountability.87 In addition, 

respondent has more than 20,000 hours of flight time and 28 years of experience as an airline 

captain. We find respondent’s ATP certificate and level of experience are aggravating factors. 

iii. Sanction 

On balance, weighing the aggravating and mitigating factors considered above, we 

determine a 240-day sanction is reasonable and find no compelling reason to change the 

Administrator’s choice of sanction in the case sub judice. With regard to the § 61.15(d)(2) 

violation, a 120-day suspension, which is at the top of the sanction range, is appropriate given 

the aggravating factors we applied. With regard to the § 61.15(e) violations, a 30-day suspension 

for each of the four violations, which is in the middle of the sanction range, is appropriate given 

the mitigating and aggravating factors we previously discussed. The plain language of 

                                                 
86 Tr. 189, 214-15. 

87 Jones, supra note 76 at 22; Administrator v. McGuire, NTSB Order No. EA-5736 at 9-10 

(2014); see also Administrator v. Simmons, NTSB Order No. EA-5535 at 10 (2010); 

Administrator v. Luciano, NTSB Order No. EA-5720 at 10 (2014). 
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§§ 61.15(d)(2) and 61.15(f)88 provide for a sanction of either suspension or revocation, and we 

agree with the Administrator’s determination that the lesser penalty was the appropriate sanction 

in this case. The law judge erred in reducing the sanction to 30 days. We find that a 240-day 

suspension period, in light of the facts and circumstances of this case, is reasonable. 

ACCORDINGLY, IT IS ORDERED THAT: 
 

 1. The Administrator’s appeal is granted; 

 

 2. The law judge’s initial decision is reversed with regard to his reduction in sanction; 

 and 

 3. The 240-day suspension of respondent’s ATP certificate shall begin 30 days after the 

 service date indicated on this opinion and order. 89 

 

HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT AND WEENER, Members 

of the Board, concurred in the above opinion and order. 

 

                                                 
88 Section 61.15(f) lists the consequences for failing to comply with § 61.15(e), supra note 3. 

89 For the purpose of this order, respondent must physically surrender his ATP certificate to a 

representative of the Federal Aviation Administration pursuant to 14 C.F.R. § 61.19(f). 




























































