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 OPINION AND ORDER

 

1.  Background 

 On remand from the United States Court of Appeals for the District of Columbia Circuit 

(D.C. Circuit), we revisit the Administrator’s appeal of the oral initial decision of Administrative 

Law Judge William R. Mullins, issued July 17, 2012.
1
 By that decision, the law judge 

                                                 
1
 A copy of the law judge’s initial decision, an excerpt from the hearing transcript, is attached. 
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determined the Administrator failed to prove violations of 14 C.F.R. §§ 43.12(a)(1),
2
 

61.55(a)(3),
3
 61.59(a)(2),

4
 and 91.13(a),

5
 for respondent’s failure to maintain correct pilot 

logbook entries, as alleged. The D.C. Circuit issued an opinion on June 30, 2015 that reversed 

the Board’s decision in Administrator v. Ducote
6
 and remanded the case to the Board for 

disposition in accordance with the Court’s opinion.
7
 Consistent with the Court’s direction, we 

remand this case to the law judge for additional findings.     

A. The Board’s Opinion and Order 

                                                 
2
 Section 43.12(a)(1), titled “[m]aintenance records: [f]alsification, reproduction, or alteration,” 

states as follows: 

(a) No person may make or cause to be made: 

(1) Any fraudulent or intentionally false entry in any record or report that is 

required to be made, kept, or used to show compliance with any requirement 

under this part.  

3
 Section 61.55(a)(3), titled “[s]econd-in-command qualifications,” provides as follows: 

A person may serve as a second-in-command of an aircraft type certificated for 

more than one required pilot flight crewmember or in operations requiring a 

second-in-command pilot flight crewmember only if that person holds: 

* * * * *  

(3) The appropriate pilot type rating for the aircraft unless the flight will be 

conducted as domestic flight operations within United States airspace.  

4
 Section 61.59(a)(2), titled “[f]alsification, reproduction, or alteration of applications, 

certificates, logbooks, reports, or records,” provides as follows: 

(a) No person may make or cause to be made: 

* * * * *  

(2) Any fraudulent or intentionally false entry in any logbook, record, or report 

that is required to be kept, made, or used to show compliance with any 

requirement for the issuance or exercise of the privileges of any certificate, rating, 

or authorization under this part.  
5
 Section 91.13(a) prohibits careless or reckless aircraft operations so as to endanger the life or 

property of another. 

6
 NTSB Order No. EA-5664 (2013). 

7
 Huerta v. Ducote and NTSB, 792 F.3d 144 (D.C. Cir. 2015).  
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1. Procedural History and Facts 

In Administrator v. Ducote, the Administrator alleged respondent falsified certain pilot 

logbook entries concerning his operation of a Cessna S550 (N999HC). The respondent appealed 

the charges and the case proceeded to hearing before the law judge, who organized the complaint 

into four distinct counts: falsification of a logbook by including an entry showing respondent 

performed three night landings in Picayune, Mississippi, on March 25, 2010 (Count 1); 

falsification of five logbook entries by inserting inaccurate times and engine cycles, based on 

incorrect readings on the aircraft’s Hobbs meter (Count 2); falsification of a logbook entry 

concerning a June 10, 2010 flight between Jackson and Picayune, Mississippi (Count 3); and 

respondent’s alleged operation of passenger-carrying flights to and from an airport in the 

Bahamas on June 6 and 10, 2010 when he lacked the appropriate type rating for the aircraft 

(Count 4).   

The law judge granted respondent’s appeal, finding the Administrator failed to produce 

sufficient evidence to establish the truth of three of the counts on the complaint, which alleged 

falsification of logbook entries. The law judge determined some of the alleged charges arose 

from flights that occurred over two years before the Administrator advised the respondent of the 

proposed certificate action. As a result, the law judge dismissed some counts as stale under the 

Board’s stale complaint rule, which is codified at 49 C.F.R. § 821.33.
8
 

                                                 
8 

The stale complaint rule provides a respondent may move to dismiss a complaint when the 

allegations of offenses occurred more than six months prior to the Administrator’s advising the 

respondent as to the reasons for proposed actions. However, the rule also states the six-month 

rule of limitations does not apply to cases in which the Administrator alleges the respondent’s 

conduct reflects a lack of qualifications necessary to hold a certificate. In cases where the 

Administrator alleges a respondent intentionally falsified a document, Board jurisprudence 

makes clear that such conduct shows, per se, that the respondent lacks the qualifications 

necessary to hold a certificate. As a result, the stale complaint rule would not preclude the 

Administrator from pursuing action against the respondent’s certificate when the Administrator 
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 The Administrator appealed the case. In addition to disputing the law judge’s credibility 

findings, which were favorable to respondent, the Administrator argued if the Administrator 

proved respondent violated 14 C.F.R. §§ 43.12(a)(1), 61.55(a)(3), or 61.59(a)(2), then the stale 

complaint rule would not apply, because the Administrator would have established respondent 

lacked the qualifications to hold an airman certificate. The Administrator also presented the 

alternative argument that the law judge was compelled to assess the Administrator’s complaint in 

its entirety to determine if it raised an issue of a lack of qualifications. The Administrator urged 

the Board to overturn its holding in Administrator v. Armstrong,
9
 wherein the Board stated that 

when a law judge concludes no lack of qualifications exists as alleged in the complaint, the 

analysis of the stale complaint rule requires the Administrator to establish good cause existed for 

the delay in charging the respondent.  

2. The Board’s Opinion 

The Board rejected the Administrator’s arguments and affirmed the law judge’s decision. 

The Board stated the Administrator’s complaint did not include specific allegations concerning 

respondent’s conduct; in particular, the complaint was silent as to which aspects of the March 25, 

2010 logbook entries were false. Consistent with Board jurisprudence, the Board also deferred to 

the law judge’s credibility determinations concerning respondent’s testimony.  

With regard to the stale complaint rule, the Board declined to provide the parties the 

opportunity to renew arguments concerning the outcome of Armstrong. The Board noted the 

Administrator presented no explanation for its delay of more than two years between the time the 

                                                 

(..continued) 

includes a charge of intentional falsification, regardless of the length of time between the alleged 

offenses and the Administrator’s advising the respondent of the proposed certificate action. 

9
 NTSB Order No. EA-5629 (2012), pet. for recon. denied, NTSB Order No. EA-5660 (2013). 
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Administrator learned of the potential violations and the time the Administrator notified the 

respondent that it intended to investigate and pursue action based on respondent’s conduct. The 

Board stated the Administrator failed to make a sufficient showing to establish the complaint was 

exempt from application of the stale complaint rule.  

The Administrator argued the agency demonstrated respondent’s lack of qualifications 

and suggested the agency could proceed with the charges. The Board disagreed, finding such a 

suggested reading is contrary to the plain language of the rule. The Board acknowledged in the 

vast majority of cases, an allegation that the respondent falsified a document “would appear to 

indicate the respondent lacked the qualification to hold a certificate.”
10

 However, the Board 

stated even a plain reading of the Administrator’s complaint in this case indicated the 

Administrator did not have the evidence to pursue most of the charges therein. The Board noted 

the Administrator’s complaint did not specifically state the factual basis for the allegations. As a 

result, the Board believed the Administrator was inappropriately taking advantage of the lack-of-

qualifications exemption to the stale complaint rule. 

 B. The D.C. Circuit’s Order Vacating and Remanding the Opinion and Order  

 

 The Administrator appealed the Board’s Opinion and Order. The D.C. Circuit held oral 

argument on November 13, 2014. Counsel for the Aircraft Owners and Pilots Association 

(AOPA) filed an amicus brief. The D.C. Circuit granted the Administrator’s appeal by issuing an 

opinion vacating the Board’s Opinion and Order and remanding the case to the Board for further 

proceedings and analysis.   

1. Jurisdiction 

                                                 
10

 Supra note 6 at 20. 
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In its opinion, the D.C. Circuit first rejected AOPA’s argument that the Administrator 

erred in asserting that the Board’s application of the stale complaint rule would result in the 

Administrator fulfilling its burden of showing it endured a “significant adverse impact.” AOPA’s 

contention in this regard was relevant to whether the Court needed to concur with the 

Administrator’s “significant adverse impact” argument in order to determine that jurisdiction 

was proper. The Court disposed of this argument because “neither party pressed that argument,” 

and found “neither the statutory text nor structure provides the type of ‘sweeping and direct’ 

congressional command needed to attach jurisdictional consequence to the Administrator’s 

‘significant adverse impact’ determination.”
11

 As a result, the Court could review the 

Administrator’s appeal of the Board’s Opinion and Order because the question of whether the 

Administrator suffered a significant adverse impact as a result of the Board’s ruling did not 

affect the Court’s jurisdiction.
12

  

2. Stale Complaint Rule  

The Court then addressed the Board’s analysis of the stale complaint rule issue, and 

found the Board’s failure to apply the lack-of-qualifications exception to the rule to count 4 of 

the complaint was arbitrary and capricious. The Court found the Board’s requirement that the 

Administrator specifically plead facts that would unequivocally establish a lack of qualifications 

was improper, because it placed upon the Administrator an unacceptably heightened pleading 

standard that departed from Board precedent. The Court interpreted the rule’s lack-of-

qualifications exception as one that “does not require the Administrator to ‘show’ anything; the 

                                                 
11

 Huerta v. Ducote and NTSB, 792 F.3d 144, 152 (D.C. Cir. 2015).    

12
 Judge Henderson filed a concurring opinion, in which she asserted the Administrative 

Procedure Act did not require the Court to review the substance of the Administrator’s 

certification that the FAA had suffered a significant adverse impact. Judge Henderson’s 

concurring opinion did not discuss any other part of the panel’s decision. Id. at 157. 
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complaint must simply ‘allege’ the lack of qualification.”
13

 The Court reviewed the allegations of 

the complaint and determined the document “facially and plausibly alleges all of the key 

elements of an offense that bears directly on a pilot’s qualification to hold a license.”
14

 The Court 

also noted allegations of intentional falsification amount to an automatic presumption that the 

person who falsified lacks the qualifications to hold a certificate; therefore, the time limitations 

of the stale complaint rule do not apply. 

The Court distinguished Administrator v. Armstrong
15

 by stating the complaint in 

Armstrong was vague, and Board jurisprudence did not require revocation. In Armstrong, the 

Administrator had charged the respondent with a violation of 14 C.F.R. § 61.15(d), which allows 

the Administrator to seek suspension or revocation of a certificate when the pilot has had two 

“motor vehicle action[s]” within the same 3 year period. Based on the fact the sanction was not 

automatically a revocation, the Court agreed with the Board’s holding in Armstrong that the 

alleged violations did not indicate a lack of qualifications.  

3. Credibility 

The Court also vacated the Board’s holding concerning counts based on credibility 

findings. Count 1 of the complaint alleged respondent falsified records concerning three night 

landings on March 25, 2010; count 2 alleged falsification of inaccurate times and engine cycles 

in a logbook; and count 3 involved falsification of a logbook entry concerning a June 10, 2010 

flight between Jackson and Picayune, Mississippi. The Court found the Board’s application of 

the law judge’s credibility finding to these counts was improper. In particular, the Court 

discussed count 3, about which the law judge commented he did not know if respondent had 

                                                 
13

 Huerta v. Ducote and NTSB, 792 F.3d 144, 154 (D.C. Cir. 2015). 

14
 Id.  

15
 Supra note 9. 



8 

 

intentionally falsified the logbook entry concerning the June 10 flight. The Court vacated the 

Board’s disposition of the allegations in Count 3 and remanded the case for resolution of the 

issue of whether the Administrator fulfilled the burden of proof concerning the counts that 

involved credibility. To ensure our analysis on remand is accurate and sufficiently 

comprehensive, we request the law judge evaluate witnesses’ credibility and expressly apply the 

three-part test to these counts, as discussed below. 

2.  Decision 

 With regard to intentional falsification cases, we apply the three-part test established in 

Hart v. McLucas. Specifically, the Administrator must prove the respondent made (1) a false 

representation, (2) in reference to a material fact, and (3) had knowledge of its falsity.
16

 Given 

the Court’s determination that the Administrator’s complaint adequately alleged a lack of 

qualifications, thereby exempting the complaint from the deadline imposed by the stale 

complaint rule, we must apply the three-part test to the allegations in the complaint. 

A. Counts 1, 2, and 3 (Intentional Falsification)  

Respondent does not dispute his logbook records contained incomplete or inaccurate 

information; therefore, the parties do not contest the first prong of the Hart v. McLucas test. 

Because we determined respondent’s omissions in some logs were material,
17

 and the Court did 

not disturb this conclusion, the Administrator also has fulfilled the second prong of the Hart v. 

McLucas test.  

                                                 
16

 Hart v. McLucas, 535 F.2d 516, 520 (9
th

 Cir. 1976); Administrator v. Dillmon, NTSB Order 

No. EA-5528 at 3 (2010).   

17
 Our Opinion and Order and the Court’s opinion discussed the aircraft’s CESCOM log. 

CESCOM is a widely used maintenance tracking provider for Cessna aircraft. Inspector White 

stated several flights were omitted from the CESCOM aircraft log, as it appeared the CESCOM 

aircraft log only included passenger-carrying flights. We determined the alleged omissions were 

material in the Hart v. McLucas analysis. 



9 

 

As a result, the determination of whether the Administrator proved by a preponderance of 

the evidence that respondent falsified the logbook entries, as alleged, will turn on whether 

respondent intentionally omitted or otherwise falsified flight records he gave to the FAA. Board 

jurisprudence establishes credibility determinations are critical to discerning whether the 

Administrator proved the third prong of the intentional falsification test.
18

 On this point, the 

Board believed the law judge found respondent’s testimony, in which he stated he did not 

intentionally falsify any CESCOM log entries, credible. In addition, in his initial decision, the 

law judge summarized Inspector White’s testimony, in which Inspector White stated he could 

not definitively identify which, if any, of the CESCOM log entries respondent completed were 

false. The Court determined the Board’s opinion incorrectly presumed the law judge had made a 

credibility finding to establish the Administrator could not prove respondent intentionally 

falsified the logbooks. The Court also determined the law judge’s summary of Inspector White’s 

testimony did not suffice as a credibility finding to fulfill the third prong of the three-part 

intentional falsification test. As a result, we remand this case to the law judge for such a 

determination. As the Court confirmed in Administrator v. Porco,
19

 for cases in which a party 

challenges a law judge’s credibility findings, the Board will defer to the findings because the law 

judge is in the best position to observe the demeanor of witnesses. We instruct the law judge to 

make specific credibility findings concerning whether respondent intended to falsify the logbook 

entries as alleged. 

  B. Count 4 (Lack of Required Type Rating) 

                                                 
18

 Dillmon v. NTSB, 588 F.3d 1085 (D.C. Cir. 2009); NTSB Order No. EA-5528 (2010). 

19
 NTSB Order No. EA-5591 at 13-20 (2011), aff’d, Porco v. Huerta, 472 Fed.Appx. 2 (D.C. Cir. 

2012) (per curiam).  
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Regarding the allegations in the complaint based on respondent’s lack of appropriate type 

rating to operate the Cessna S550, the law judge dismissed the allegations on the basis they were 

stale. The law judge’s statements concerning this dismissal are brief; in particular, the law judge 

stated, “since the Administrator has not sustained the burden on the intentional falsification, 

these allegations about careless and reckless are stale, and as such, will be dismissed under the 

stale complaint rule.”
20

 The law judge went on to acknowledge the Administrator issued the 

order over two years after the disputed June 2010 flights. 

As described above, the Court disagreed with this conclusion and found the stale 

complaint rule did not apply to prohibit the Administrator from proceeding with the allegations 

that respondent did not maintain the appropriate type rating to operate the Cessna S550 on 

passenger-carrying flights to and from an airport in the Bahamas. Respondent does not deny he 

lacked the type rating.
21

 As a result, the law judge need not consider parties’ arguments 

concerning Count 4. Resolution of the appeal as it relates to Count 4 does not require the law 

judge assess witnesses’ credibility or articulate factual findings.  

 ACCORDINGLY, IT IS ORDERED THAT: 

      This case is remanded to the law judge for proceedings and findings consistent with this 

Opinion and Order. 

HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT AND WEENER, Members 

of the Board, concurred in the above opinion and order. 

 

                                                 
20

 Initial Decision at 279. 

21
 Supra note 6 at 9 (quoting hearing transcript, in which respondent’s attorney acknowledged the 

charge that respondent did not have the appropriate type-rating to carry passengers on the Cessna 

was “[p]robably the only thing the Administrator had in this case,” and acknowledging 

respondent admitted he lacked the type rating early in his appeal). 




































