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 OPINION AND ORDER 

1.  Background 

 On remand from the United States Court of Appeals for the District of Columbia Circuit 

(D.C. Circuit), we revisit applicant’s appeal of the written initial decision and order denying his 

application for legal fees and expenses under the Equal Access to Justice Act (EAJA),
1
 issued by 

then-Chief Administrative Law Judge William E. Fowler, Jr., on June 13, 2011.  In the written 

initial decision as well as a subsequent order denying reconsideration of the written initial 

decision, issued by then-Acting Chief Administrative Law Judge Alfonso J. Montaño on 

April 30, 2012, the law judges concluded, although applicant prevailed in an enforcement action 

                                                 
1
 5 U.S.C. § 504(a). 
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brought by the Federal Aviation Administration (FAA) Administrator, applicant did not 

personally incur attorney fees in defending the enforcement action.  The Board subsequently 

affirmed the denial of the application for legal fees and expenses under the EAJA.
2
  The D.C. 

Circuit granted applicant’s petition, vacated the Board’s decision, and remanded the case for a 

determination of the appropriate amount of fees and expenses to be awarded.
3
  We remand the 

case to the law judge for a full review of fees and expenses in accordance with this order and the 

decision of the D.C. Circuit.   

 A.  Facts 

 In 2010, applicant prevailed in an action brought by the Administrator to suspend his 

mechanic certificate as a result of allegedly improper maintenance work he performed in the 

course of his employment as Director of Maintenance at Darby Aviation.  Although a law judge 

initially affirmed the Administrator’s order of suspension, the Board reversed on appeal, 

concluding the Administrator failed to prove applicant violated the Federal Aviation Regulations 

as charged.
4
 

 Applicant then filed an application under the EAJA for an award of $66,693.27 in fees 

and expenses that his attorneys billed in the course of defending him in the certificate action.
5
  

The record contains copies of multiple invoices issued by law firm Anderson Weidner as well as 

an invoice issued by applicant’s predecessor counsel.  Predecessor counsel’s invoice lists the 

                                                 
2
 Application of Roberts, NTSB Order No. EA-5696 (2014).   

3
 Roberts v. NTSB, 776 F.3d 918 (D. C. Circuit 2015). 

4
 Administrator v. Roberts, NTSB Order No. EA-5556 (2010); pet. for recon. denied, NTSB 

Order No. EA-5568 (2011). 

5
 Applicant was represented briefly at the outset of the underlying proceeding by attorney Roy 

King and subsequently was represented by attorneys with law firm Anderson Weidner.   
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client as “Darby.”  Although the majority of the invoices were directed to applicant’s attention at 

Darby Aviation’s mailing address, one invoice initially was directed to the attention of Elton 

Darby, chief financial officer of Darby Aviation, and listed fees for legal work performed for 

applicant’s case as well as other matters on behalf of Darby Aviation.
6
   

Multiple other invoices—even those directed to applicant—also list fees and expenses 

not associated with applicant’s case.  For example, although it was subsequently amended, an 

entry for April 2, 2010, billed for 1.2 hours of legal work for the following: 

Telephone conference with R. Screen; review response to D. Anderson’s 

questions; correspond regarding R & G Aviation; conference with D. Anderson 

regarding status and issues on sale of business.
7
 

 

The first item—a phone call with Rick Screen, who testified on applicant’s behalf in the 

underlying action—was related to applicant’s case, but other entries appear unrelated.  Other 

records included similar entries, which applicant’s counsel acknowledged in an affidavit.
8
   

In addition, applicant submitted an affidavit by Elton Darby in which Mr. Darby attested 

the company “inadvertently” paid $1,992.32 in fees associated with applicant’s case, which were 

“mistakenly” included in Anderson Weidner invoices “for work performed [by Anderson 

Weidner] for Darby Aviation in separate matters.”
9
  He attested the payment was credited to 

Darby Aviation’s account with the firm.
10

  Mr. Darby further attested by affidavit, “[t]here [wa]s 

                                                 
6
 Invoice No. 1615, undated, included in Exhibit A to original application for attorney fees. 

7
 Invoice, dated November 4, 2010. 

8
 See Affidavit of Deanna L. Weidner, undated. 

9
 Affidavit of Elton Darby, dated June 13, 2011, at 1. 

10
 Id. 
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no express indemnity agreement between my company, Darby Aviation, or me, and [applicant]”
11

 

and Darby Aviation “ha[d] paid only a fraction of [those] expenses.”
12

  Applicant took the 

position in the proceeding before the law judge and before the Board that he was personally 

liable to Anderson Weidner for all fees and expenses associated with the firm’s representation of 

him in the certificate action.  Applicant’s counsel attested by affidavit that applicant “ha[d] 

agreed to pay any fee award . . . to Anderson Weidner” and, in fact, “[wa]s legally obligated to 

pay any amounts not recovered.”
13

 

 B.  The Board’s Opinion and Order 

 In our prior opinion and order in this case, we affirmed the law judge’s order denying 

applicant’s application for attorney fees and expenses.  We found the record failed to show that 

applicant bore responsibility for paying his legal fees.  Although affidavits by applicant’s counsel 

and employer, executed in connection with applicant’s EAJA application, attested to applicant’s 

responsibility for paying the fees, we noted the record lacked any direct statement by applicant 

himself showing he personally was liable for the fees.  Moreover, aside from multiple invoices, 

we found no direct evidence, such as an advance representation agreement or other business 

record created at or near the time an agreement should have been executed, that clearly 

established applicant’s personal responsibility for legal fees.  As a result, we found applicant was 

not entitled to recover fees under the EAJA. 

 

 

                                                 
11

 Id. 

12
 Affidavit of Elton Darby, undated. 

13
 Affidavit of Deanna L. Weidner, dated April 11, 2011, at 1. 
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C.  D.C. Circuit Decision 

After hearing oral argument in this case, the D.C. Circuit issued a decision finding the 

Board’s opinion and order was arbitrary and capricious.  The Court held “that the NTSB should 

have considered that under the Alabama law of quantum meruit, [applicant] was obligated to pay 

his attorneys for the value of their services; as such [applicant] ‘incurred’ fees and may obtain 

EAJA fee-shifting.”
14

  The Court reasoned, notwithstanding the lack of a valid fee contract, no 

evidence existed to show applicant’s attorney intended to provide applicant with gratuitous legal 

services.  After reviewing Alabama law, the Court concluded the Board erred in failing to award 

fees and expenses.  

However, the Court expressly left several issues undecided on remand.  First, the Court 

noted “not all of the fees and expenses submitted in this case [were] necessarily eligible for 

reimbursement.”
15

  Additionally, the Court did “not foreclose an exploration by the NTSB on 

remand of whether ‘inadequate documentation, failure to justify the number of hours sought, 

inconsistencies, and improper billing entries’ should reduce the reimbursement allowed in this 

case.”
16

 

2.  Decision 

Based upon the Court’s decision vacating the Board’s opinion and order, we expressly 

find applicant is entitled to legal fees and expenses under the Alabama law of quantum meruit.   

The narrow question for the law judge in this case on remand is the amount of fees and 

expenses applicant may recover from the Administrator under the EAJA.  In this regard and as 

                                                 
14

 Roberts, 776 F.3d 918, 919.  Quantum meruit is “[a] claim or right of action for the reasonable 

value of services rendered.”  Black's Law Dictionary 1276 (8th ed. 2004). 

15
 Id. at 923. 

16
 Id. 
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noted by the D.C. Circuit in its decision, we are mindful that, under our Rules of Practice, an 

applicant must provide complete documentation of the services for which he seeks fees and 

expenses.
17

   

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Applicant’s application under the EAJA is granted; and 

 2.  The case is remanded to the law judge for a determination of the proper amount of 

legal fees and expenses to award. 

 

 

HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT AND WEENER, Members 

of the Board, concurred in the above opinion and order. 

                                                 
17

 See 49 C.F.R. § 826.23 and Roberts, 776 F.3d 918, 923; see generally Application of Yialamas, 

NTSB Order No. EA-5211 at 7-8 (2006). 

 














































