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from an air traffic control (ATC) clearance without first receiving an amended clearance.  The 

law judge affirmed the Administrator’s suspension of respondent’s airline transport pilot (ATP) 

certificate for a period of 60 days.  We remand this case for a new hearing.    

A.  Procedural Background 

The Administrator’s order of suspension, issued May 8, 2013, alleged respondent, an 

employee of Sun Quest Executive Charter, operated as pilot-in-command a Cessna Citation 

Model 550 (hereinafter, “N200VT”), on an instrument flight rules (IFR) flight from Burbank 

Airport (BUR), Burbank, CA, to Santa Monica Airport (SMO), Santa Monica, CA, on May 22, 

2012.
4
  Respondent received an ATC clearance for a VOR-GPS-A

5
 instrument approach 

procedure to SMO runway 21, and respondent acknowledged the clearance.  The Administrator’s 

order alleged the VOR-GPS-A approach to SMO required respondent to maintain a final 

                                                 

(continued..) 

When an ATC clearance has been obtained, no pilot in command may deviate 

from that clearance unless an amended clearance is obtained, an emergency exists, 

or the deviation is in response to a traffic alert and collision avoidance system 

resolution advisory.  However, except in Class A airspace, a pilot may cancel an 

IFR flight plan if the operation is being conducted in VFR weather conditions.  

When a pilot is uncertain of an ATC clearance, that pilot shall immediately 

request clarification from ATC.  

3
 Section 91.13(a) provides, “No person may operate an aircraft in a careless or reckless manner 

so as to endanger the life or property of another.” 

4
 Compl. ¶2, Am. Answer ¶2. 

5
 The Very High Frequency Omni-Directional Range (VOR) is a type of radio navigation system 

for aircraft.  A VOR ground station broadcasts a very high frequency (VHF) radio composite 

signal including the station's identifier, voice (if equipped), and navigation signal.  The 

navigation signal allows an aircraft's airborne receiving equipment to determine a magnetic 

bearing from the station to the aircraft.  This line of position is called the radial from the VOR.  

The intersection of two radials from different VOR stations on a navigational chart provides the 

position of the aircraft for a pilot.  See Administrator v. Jacquet, NTSB Order No. EA-5616 at 1 

n.3 (2012).  The VOR-GPS-A approach procedure allows the use of a certified global positioning 

system (GPS) receiver to fly the approach rather than relying on the VOR signal for navigation. 
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approach heading of 212; however, respondent made a 360 degree turn without ATC 

authorization.  

 Lewis Peake was respondent’s first officer on this flight; respondent and First Officer 

Peake had flown together “hundreds of times.”
6
  The flight lasted approximately five to 

six minutes, and respondent had flown into SMO “numerous times.”
7
  Southern California 

Terminal Radar Approach Control (SoCal) issued an instruction for the VOR-GPS-A instrument 

approach to SMO runway 21, and N200VT acknowledged receipt of the clearance.
8
  After SoCal 

handed off control to the SMO ATC tower, Andre Phillips, the SMO air traffic controller 

working the control position at the time, cleared respondent to land.
9
  At 1636:12 UTC, First 

Officer Peake advised the SMO tower they needed to perform a 360 degree turn because they 

were too high.
10

  Respondent commenced the turn as First Officer Peake made the 

                                                 
6
 Tr. 134. 

7
 Id. 

8
 Tr. 16-17. 

9
 Tr. 143-44, Exh. A-2 at recorded transmission 1635:06. 

10
 A partial transcript of relevant communications between N200VT and SMO ATC Tower Local 

Control (LC) is as follows.  See Exh. A-2: 

1634:53 N200VT ga morning santa monica tower citation two zero zero victor 

tango we’re on the ah v-o-r inbound 

1634:59 LC citation two zero zero victor tango santa monica tower 

runway two one cleared to land 

1635:04 N200VT verify cleared to land (unintelligible) 

1635:06 LC citation two zero zero victor tango affirmative runway two 

one cleared to land and if I can get a uh pirep from ya a base 

and tops report 

1635:12 N200VT uh zero victor tango (unintelligible) 
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transmission.
11

  As Mr. Phillips looked out of the tower cab window, he observed N200VT start 

the turn to the northwest at the same time First Officer Peake’s transmission came through.
12

  

Mr. Phillips briefly conferred with the controller-in-charge to see how best to handle the 

unauthorized turn and did not respond immediately to the call.
13

  First Officer Peake made a 

second radio transmission at 1636:26; Mr. Phillips responded “roger” at 1636:31 indicating he 

received and understood the transmission.
14

  Nineteen seconds elapsed between the first 

transmission regarding the turn and the SMO ATC response.
15

  Mr. Phillips did not issue 

instructions for a missed approach, but rather allowed N200VT to complete the turn already in 

progress.
16

  Seconds later, Mr. Phillips contacted the Los Angeles ATC tower at Los Angeles 

                                                 

(continued..) 

1636:12 N200VT hey tower citation two hundred victor tango we’re gonna do 

a right three sixty we’re a little high 

1636:26 N200VT santa monica tower citation uh zero victor tango 

1636:31 LC citation zero victor tango roger 

 

11
 Tr. 18. 

12
 Tr. 50-51. 

13
 Tr. 51-52. 

14
 Tr. 53. 

15
 Exh. A-2 at recorded transmissions 1636:12 and 1636:31. 

16
 Tr. 71-72. 
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International Airport (LAX) to advise N200VT performed an unauthorized turn.
17

  Upon landing, 

SMO ATC issued respondent a Brasher notice
18

 alleging a possible pilot deviation.
19

 

 B.  Law Judge Decision and Order 

Following a one-day hearing, the law judge issued a written decisional order.  The law 

judge determined the Administrator proved respondent was cleared for the VOR-GPS-A 

approach to SMO runway 21, the approach procedure required respondent to maintain the 

published final approach heading of 212, and respondent did not comply with the published 

approach procedure by executing a 360 degree turn without obtaining ATC authorization.
20

  

Respondent argued he was experiencing radio problems which constituted an emergency 

sufficient to authorize deviation from the clearance.  The law judge rejected this argument noting 

the evidence did not establish such an emergency existed.
21

  Respondent argued repeated calls 

requesting authorization to SMO ATC went unanswered.  The law judge rejected this argument 

on the basis the evidence showed Mr. Phillips responded “roger” 19 seconds after the first call 

was made concerning the 360 degree turn.
22

  In making this determination, the law judge 

determined the 19-second delay resulted from Mr. Phillips’ surprise when he observed 

                                                 
17

 Exh. A-2 at recorded transmission 1636:47 (from SMO local controller to LAX, “that citation 

that was ah on final he just did a right three sixty on his own so ah he said he said he had to get 

lower so he just bust out a right three sixty”). 

18
 Under the Brasher doctrine, the Board may not impose a sanction if ATC personnel did not 

provide the pilot a timely deviation notice.  Administrator v. Brasher, 5 NTSB 2116(1987); see 

also Administrator v. Winton, NTSB Order No. EA-5415 at 17 n.8 (2008); Administrator v. Pate 

and Yoder, NTSB Order No. EA-5105 at 4 (2004). 

19
 Tr. 20-21. 

20
 Decision and Order at 8-9. 

21
 Id. at 6.  

22
 Id. at 8. 
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respondent making the unauthorized turn.
23

  Respondent also argued his actions were in 

accordance with the Aeronautical Information Manual (AIM), the Aeronautical Information 

Publication (AIP), and regulations, which only required he advise SMO ATC of his intent to 

perform the turn rather than seek authorization to do so.  The law judge rejected this defense 

finding relevant language in the AIM did not serve to relieve respondent from the responsibility 

to obtain ATC authorization prior to deviating from the issued clearance.
24

 

D.  Issues on Appeal 

 Respondent presents several arguments on appeal.  First, respondent contends the law 

judge erred in finding the Administrator met his burden of proof.  Respondent also contends the 

law judge erred in making evidentiary rulings, particularly with regard to respondent’s 

opportunity to present evidence to prove his affirmative defense.  Finally, respondent argues the 

law judge violated his due process right to a fair hearing.  

2.  Decision 

On appeal, we review the law judge’s decision de novo, as our precedent requires.
25

  

After a careful review of this record, we remand this case for a full and complete new hearing.   

A. Exclusion of Evidence 

Under our longstanding jurisprudence, we afford our law judges wide latitude in 

conducting hearings.  In this regard, we only will overturn a law judge’s evidentiary ruling when 

the appealing party can show the law judge’s ruling amounted to an abuse of discretion, and 

                                                 
23

 Id.  

24
 Id. at 7-8. 

25
 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2013); Administrator v. Frohmuth and 

Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No. 

EA-3450 (1991). 
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resulted in prejudice to the party.
26

  As explained below, the law judge’s exclusion of evidence in 

the case sub judice resulted in prejudice to respondent’s defense, and amounted to an abuse of 

discretion. 

The law judge refused to admit evidence to create a record concerning respondent’s 

affirmative defense.  At the hearing, respondent attempted to explore the Administrator’s policies 

concerning how ATC must handle certain situations.  Respondent sought to elicit testimony and 

present guidance and letters of agreement at the hearing.
27

  Such evidence was an ostensible 

attempt to create a record to prove the affirmative defense that an ATC error would excuse 

respondent’s conduct when he circled the aircraft above the airport to achieve a lower altitude 

suitable for approach.   

We find the law judge incorrectly disregarded respondent’s assertion that an ATC error 

occurred and would excuse his conduct.  In asserting an affirmative defense, the respondent must 

fulfill his or her burden of proving the factual basis for the affirmative defense, as well as the 

legal justification.
28

  In the case sub judice, the law judge refused to permit evidence through 

which respondent sought to establish the factual basis for his defense that an ATC error excused 

his conduct.  In particular, the law judge stated: 

                                                 
26

 See, e.g., Administrator v. Giffin, NTSB Order No. EA-5390 at 12 (2008) (citing 

Administrator v. Bennett, NTSB Order No. EA-5258 (2006)); Administrator v. Martz, NTSB 

Order No. EA-5352 (2008); Administrator v. Zink, NTSB Order No. EA-5262 (2006); 

Administrator v. Van Dyke, NTSB Order No. EA-4883 (2001); see also Lackey v. FAA, 386 

Fed.App’x 689, 2010 WL 2781583 (9th Cir. 2010). 

27
 Respondent argues the letter of agreement between SMO and SoCal contains a requirement 

that specific instructions be issued to aircraft that cannot land straight-in, as well as other ATC 

standard operating procedures in effect at the time of the incident.  Appeal Br. at 29, 31. 

28
 See, e.g., Administrator v. Hermance, NTSB Order No. EA-5308 (2007) (citing Administrator 

v. Gibbs, NTSB Order No. EA-5291 at 2 (2007); Administrator v. Kalberg, NTSB Order No. 

EA-5240 at 3 (2006); Administrator v. Tsegaye, NTSB Order No. EA-4205 at n.7 (1994)).  
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ADMINISTRATIVE LAW JUDGE:  I see no relevance for [the local standard 

operating procedures for ATC]. 

FAA COUNSEL:  I would object. 

ADMINISTRATIVE LAW JUDGE:  Yeah, it doesn't -- the standard operating 

procedures of the tower.  The question in front of me is whether or not an 

amended clearance was given. 

RESPONDENT’S COUNSEL:  And, Your Honor, I -- 

ADMINISTRATIVE LAW JUDGE:  If he didn't follow standard procedures, that 

is an issue within the FAA for disciplinary action and not for the Board.  The 

Board’s function in these hearings is to determine whether the evidence supports 

the charges made by the Administrator as to regulatory violation, period. 

RESPONDENT’S COUNSEL:  Thank you, Your Honor. 

And I assume then that I am going to not try to admit the letter of agreement 

between the Southern Cal and SMO. 

ADMINISTRATIVE LAW JUDGE:  That's right.  It will be the same objection -- 

FAA COUNSEL:  Same objection.
29

 

 Earlier in the hearing, the law judge had elaborated on this rationale, stating:  

The issue in front of me is framed by the complaint.  The complaint has two 

factual paragraphs which are in dispute, and that is whether or not he is required 

to maintain a heading of 212 degrees on the final approach course, and whether or 

not he made a 360-degree turn without ATC communications.  His understanding 

of the letters of agreement -- how does that do anything for paragraph 7 and 8 [of 

the complaint]?
30

 

 

The law judge’s narrow view of the scope of the issues resulted in his failure to consider 

respondent’s affirmative defense.  This failure resulted in prejudice to respondent.  Therefore, we 

instruct the law judge to hold a full and complete hearing in this case to permit evidence relevant 

to respondent’s affirmative defense that the Administrator failed to follow internal procedures, 

policies, and ATC rules warranting a waiver of the imposition of sanction.
31

    

                                                 
29

 Tr. 120-21. 

30
 Tr. 77. 

31
 Am. Answer at ¶ 5. 
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B.  Direction to Hold a Full and Complete New Hearing
32

 

 We hereby order a full and complete new hearing, at which the law judge must accept 

evidence and testimony on:  the Administrator’s case-in-chief, respondent’s case-in-chief along 

with any affirmative defenses, and the Administrator’s rebuttal case.  Both the Administrator and 

respondent must introduce their exhibits in the record.
33

  The Administrator has the burden of 

proving the allegations set forth in the complaint with his exhibits and witnesses.
34

  Following 

the Administrator’s presentation of the case-in-chief, respondent may put on his case-in-chief.  

Respondent also has the burden of proving his affirmative defenses.
35

  Finally, the Administrator 

should have an opportunity to rebut respondent’s case-in-chief and affirmative defenses.    

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Respondent’s request for a remand is granted;  

 2.  The law judge’s decisional order affirming the Administrator’s complaint is set aside 

in its entirety; and  

 3.  This case is remanded for a full and complete hearing.
36

   

                                                 
32

 As we remand this case based on the law judge’s improper exclusion of evidence, we need not 

reach respondent’s additional issues on appeal. 

33
 See Administrator v. Mashadov, NTSB Order No. EA-5627 (2012).  

34
 Administrator v. Schwandt, NTSB Order No. EA-5226 at 2 (2006) (stating that the Board’s 

role is to determine, after reviewing evidence the Administrator presents, whether the 

Administrator fulfilled his  burden of proof); see also, e.g., Administrator v. Opat, NTSB Order 

No. EA-5290 at 2 (2007); Administrator v. Van Der Horst, NTSB Order No. EA-5179 at 3 

(2005).  

35
 Administrator v. Kalberg, NTSB Order No. EA-5240 at 7 (2006) (citing Administrator v. 

Tsegaye, NTSB Order No. EA-4205 at n.7 (1994)). 

36
 The Board’s Rules of Practice do not prohibit the Chief Law Judge from reassigning the case 

to another law judge.  See 49 C.F.R. § 821.35(c).  In this regard, we invite the Chief Law Judge 

to consider whether reassignment of this case would be prudent. 
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HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT and WEENER, Members of 

the Board, concurred in the above opinion and order. 




























