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      ) 
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   Administrator,                    ) 
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                                        ) 
                    Complainant,        ) 
         )      Docket SE-19109RM 
        v.        ) 
          ) 
   TRE AVIATION CORPORATION ) 
   and ROBERT C. MACE,    ) 
      ) 
                   Respondents.         ) 
      ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 

1.  Background 

 Respondents and the Administrator appeal the written initial decision of Administrative 

Law Judge Stephen R. Woody, issued August 28, 2013.1  By that decision, the law judge 

                                                 
1 A copy of the law judge’s written initial decision is attached. 
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determined the Administrator proved respondents violated 14 C.F.R. §§ 43.32 and 45.13(e)3 

when they arranged for the data plate from one Bell 206B to be removed and placed on another 

Bell 206B, which bore a different serial number.  We deny both appeals. 

 A.  Facts 

 In 2003, Respondent Mace, as Vice President of TRE Aviation Corporation, purchased a 

Bell 206B (serial number 3570).  At the time of the purchase, the helicopter lacked a data plate 

and therefore was ineligible for operation.  Respondent Mace attempted to obtain a data plate for 

the aircraft from Bell, but was unsuccessful.  As a result, Respondent Mace decided to use the 

helicopter for its parts.  In 2004, on behalf of TRE Aviation, Respondent Mace purchased another 

Bell 206B (serial number 3282), which did not have an engine and lacked many other parts.  

Respondent Mace purchased 3282 with the intention of repairing it, but subsequently determined 

the fuselage of 3282 was corroded beyond repair and required replacement.   

 Ultimately, based on the condition of both aircraft, Respondent Mace replaced the 

corroded fuselage and tailboom on 3282 with the fuselage and tailboom from 3570.4  Respondent 

Mace also painted “N61PH,” the registration number for 3282, on the tailboom of 3570.  In 

                                                 
2 Section 43.3, titled “Persons authorized to perform maintenance, preventative maintenance, 
rebuilding, and alterations,” sets forth requirements governing the maintenance, rebuilding, 
repair, alteration, and preventative maintenance on an aircraft, airframe, aircraft engine, 
propeller, appliance, or component part.  The Administrator’s order alleged respondents did not 
have the authority to remove the data plate from one aircraft and place it on the fuselage of 
another.   

3 Section 45.13(e), titled “Identification data,” prohibits any person from installing “an 
identification plate … on any aircraft, aircraft engine, propeller, propeller blade, or propeller hub 
other than the one from which it was removed.”  

4 Tr. 307 (Respondent Mace’s testimony that he removed the data plate from the center console 
of the fuselage in 3282 and affixed it to the center console of the fuselage of 3570).    
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replacing the fuselage, Respondent Mace used only the upper right and left engine cowlings and 

the particle separator, as well as other “small” parts from 3282.5 

Respondent TRE Aviation applied for and received a standard airworthiness certificate 

for N61PH from a Federal Aviation Administration (FAA) designated airworthiness 

representative (DAR).  Shortly thereafter, in November 2005, Respondent Mace approved the 

aircraft for return to service.6  In 2010, aviation safety inspectors Kenton Fenning and Raymond 

Adams from the FAA Flight Standards District Office (FSDO) in Scottsdale, Arizona, visited the 

repair facility in which Respondent Mace was performing work on N61PH.  At that time, the 

aircraft was only partially assembled and contained no data plate.  Respondent Mace informed 

the inspectors he had two aircraft: 3570 and 3282.  Inspector Fenning photographed 3282 and 

noticed “N61PH” appeared on the tailboom, but someone had painted over it.7  Inspector 

Fenning testified other items identified as 3570, such as the doors, wind screens, windows, 

entrance steps, flight control mounts, portions of the instrument panel, engine firewalls, and the 

wiring harness, became part of the new N61PH.   

In 2012, Inspector Adams again visited the facility and photographed the aircraft and its 

data plate, which was installed in the fuselage and bore serial number 3282.  However, Inspector 

Adams understood the original serial number the manufacturer assigned to the aircraft was 3570.  

Respondent Mace told him 3282 was “beyond repair due to corrosion, so [Respondent Mace] 

took the data plate off that one and put it on [3570].”8   

                                                 
5 Tr. 305.  Respondent Mace could not recall precisely which small parts he used. 

6 Tr. 301; Exhs. A-4 and R-17.  Respondent Mace holds a mechanic certificate, with airframe and 
powerplant ratings, as well as an inspection authorization.  Tr. 289.  

7 Exh. A-2 at 3 and 4 (photographs of aircraft showing inconsistent paint). 

8 Tr. 35. 
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At the hearing, respondents presented the testimony of mechanic Ernest Breeden and 

David Cann,9 who described the work on N61PH as “parting out” an aircraft.  The witnesses 

both believed respondents repaired but did not rebuild 3282.  In addition, they surmised 3570 

ceased to exist as an aircraft once its data plate was removed.  With regard to removal of the 

fuselage, Mr. Breeden stated he had replaced the fuselage on three Bell 206Bs in accordance 

with the Bell 206 Maintenance Manual and the Bell Structural Repair Manual; once he 

completed each replacement, he affixed the original data plates in the same location on the center 

console of each new fuselage.  In his experience, the appropriate representatives and ASIs 

approved of this process.  Similarly, Mr. Cann opined respondents’ actions in removing the data 

plate and placing it on the non-corroded fuselage was permissible, because 3570 did not exist as 

an aircraft, but was simply a collection of parts, given its lack of a data plate.  Mr. Cann 

acknowledged, however, the display of serial number 3282 appeared on an aircraft that had been 

replaced almost in its entirety.10 

B.  Procedural Background 

On May 20, 2011, the Administrator issued the order revoking the standard airworthiness 

certificate of N61PH.  Respondents appealed.  NTSB Administrative Law Judge Patrick G. 

Geraghty conducted a hearing, at which the parties presented evidence.  Administrative Law 

Judge Geraghty affirmed the Administrator’s order, which respondents appealed.  Following our 

                                                 
9 Mr. Cann, who is now the president of his own aviation consulting company, began his career 
at the FAA as an ASI in maintenance, served in several other positions, and worked in the 
position of Division Manager of the Aircraft Maintenance Division (AFS-300) at FAA 
headquarters.  Tr. 210-212.  Mr. Cann assisted with the development of policy and the drafting of 
regulations and guidance concerning 14 C.F.R. part 43 while he was at the FAA. 

10 Tr. 286.  Mr. Cann also stated he did not know how many parts on the subject aircraft were 
from 3282.  Id. 
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analysis of the record, we issued an Opinion and Order remanding the case for a new hearing.11  

The NTSB Chief Administrative Law Judge reassigned the case to Administrative Law Judge 

Stephen R. Woody, who held a new hearing on June 18-19, 2013.   

C.  Law Judge’s Initial Decision 

 In his written initial decision, issued August 28, 2013, the law judge determined 

respondents violated 14 C.F.R. §§ 43.3 and 45.13(e), and affirmed the order of revocation.  The 

law judge summarized the undisputed facts and stated Inspector Fenning testified that many 

original parts from the fuselage assembly of 3282 remained intact.  The law judge further 

summarized Inspector Fenning’s testimony stating Respondent Mace simply removed the data 

plate from 3282 and affixed it to the fuselage of 3570.  He stated, “it is clear from the testimony 

… that the aircraft currently identified as serial number 3282 has very few parts from the aircraft 

originally identified as serial number 3282.”12  He further stated the “overwhelming majority” of 

parts now on the aircraft identified as 3282 came from 3570 or another aircraft.13   

  In his decision, the law judge summarized the reasons why aircraft identification plates, 

as described in §§ 45.11 and 45.13, are necessary.  For example, certain Advisory Circulars or 

other binding FAA guidance documents identify particular models of aircraft based on a range of 

serial numbers, which are displayed on data plates.  The law judge also referenced three previous 

                                                 
11 NTSB Order No. EA-5652 (2013).   

12 Initial Decision at 3.  

13 Id. 
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Board opinions, in which the Board affirmed the Administrator’s orders based on the 

respondents’ removal of a data plate from an aircraft.14 

The law judge did not find persuasive respondents’ affirmative defenses of the doctrine 

of laches and the FAA’s failure to comply with the Board’s stale complaint rule.  Respondents 

asserted the “fuselage exchange” occurred in 2005, yet the Administrator’s order was dated 

May 20, 2011.  Therefore, under the stale complaint rule (codified at 49 C.F.R. § 821.33), which 

requires the Administrator to issue a notice of proposed certificate action within six months of 

learning of the alleged violation, respondents asserted the Administrator’s order was not timely.  

Respondents also stated they suffered prejudice as a result of the delay, because they were unable 

to obtain the testimony of James Pendergast, the DAR who reviewed the aircraft’s records and 

issued the standard airworthiness certificate, because of his declining health.  The law judge 

disposed of the timeliness issues by determining N61PH was not identified properly; therefore, it 

lacked the qualification to hold a standard airworthiness certificate.  Concerning the doctrine of 

laches, the law judge determined respondents had not presented evidence of prejudice, and 

therefore could not use the doctrine as an affirmative defense. 

Finally, the law judge denied the Administrator’s petition to reconsider his disposition of 

the Administrator’s motion to amend the complaint to consider the case on an emergency basis.15  

The law judge explained the Administrator did not seek to amend the order to deem the case an 

emergency until after two hearings in the case had occurred, and the only event prompting the 

                                                 
14 Initial Decision at 6-7 (citing Administrator v. Dan’s Aircraft Repair, NTSB Order No. EA-
4787 (1999); Administrator v. Potanko, NTSB Order No. EA-3937 (1993); Administrator v. Lott, 
5 NTSB 2394 (1987)). 

15 Cases the Administrator initiates pursuant to the authority to issue immediately effective 
orders under 49 U.S.C. §§ 44709(e) and 46105(c), and in accordance with the Board’s Rules of 
Practice, codified at 49 C.F.R. §§ 821.52-821.57, proceed on an expedited basis. 
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Administrator to pursue the case as an emergency was the fact respondents demanded the return 

of the airworthiness certificate for N61PH.  The law judge indicated the Board’s Rules of 

Practice concerning emergency cases could not equitably apply to respondents in this case.  

D.  Issues on Appeal 

1. Respondents’ Appeal 

Respondents assert the law judge erred in determining respondents violated 14 C.F.R. 

§ 45.13(e) and in affirming the Administrator’s sanction.  Respondents articulate several 

arguments concerning the appropriate terminology to describe the fuselage replacement, such as 

whether the airframe or the fuselage can be considered the “aircraft” and whether respondents 

“rebuilt” N61PH.  Respondents contend the law judge erred in allowing Mr. Fenning to provide 

opinion testimony at the hearing, in failing to consider the testimony of respondents’ two expert 

witnesses, and in considering the Administrator’s description of § 45.13(a) in its 1979 preamble  

accompanying the Final Rule in the Federal Register as “regulatory.”16 Respondents also request 

oral argument under our Rules of Practice.  

2. The Administrator’s Appeal 

The Administrator argues the law judge erred in finding the Administrator did not 

“legally preserve the ability to require immediate surrender and continued forfeiture” of the 

standard airworthiness certificate for N61PH.17  The Administrator contends Congress provided 

the FAA with the authority to issue immediately effective orders, and states the agency is entitled 

to deference in such determinations.  The Administrator asserts an emergency now exists, 

                                                 
16 Resp. Appeal Br. at 21. 

17 Admin. Appeal Br. at 8.  
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because N61PH should not maintain an airworthiness certificate during the duration of this 

appeal. 18  

The Administrator’s brief includes the following explanation in this regard: on March 29, 

2011, the Administrator issued an emergency order, revoking the standard airworthiness 

certificate of N61PH.  The Administrator withdrew the emergency order and issued a notice of 

proposed certificate action on April 1, 2011, upon finding an emergency action was not 

warranted because Respondent TRE Aviation no longer possessed the standard airworthiness 

certificate, and therefore was unable to exercise the privileges of the certificate.  Over two years 

later, on June 10, 2013, respondents requested the Administrator return the standard 

airworthiness certificate.  The Administrator then sought to revoke the certificate as an 

emergency, on the basis that respondents’ preservation of an airworthiness certificate for N61PH 

compromised aviation safety.  

2.  Decision 

We review this case, as a whole, under de novo review.19  

Respondents’ Appeal 

A. Application of 14 C.F.R. §§ 45.13(e) and 43.3 

1. Section 45.13(e) 

Title 14 C.F.R. § 45.13(e) prohibits the removal or installation of an aircraft’s data plate 

without approval from the FAA, except in certain circumstances.  Specifically, § 45.13(e) states, 

“[n]o person may install an identification plate removed in accordance with paragraph (d)(2) of 

                                                 
18 The Administrator’s appeal brief also requests expedited consideration of the appeal. 

19 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2013), Administrator v. Frohmuth and 
Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No. 
EA-3450 (1991). 
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this section on any aircraft, aircraft engine, propeller, propeller blade, or propeller hub other than 

the one from which it was removed.”  Respondent Mace does not dispute he removed the data 

plate from its location on the center console of 3282’s fuselage and affixed it to the center 

console of the fuselage of 3570.20  Respondent Mace also does not deny he had “N61PH” 

painted on the tailboom of the aircraft originally known as 3570; previously, 3570 displayed 

N3889W as its registration number.21 

The airframe times recorded for the two aircraft differed.22  In addition, the 

Administrator’s attorney provided evidence establishing the applicability of some Airworthiness 

Directives depends on the serial number the data plate displays.23  Inspector Fenning explained if 

he needed to ascertain the serial number of a Bell 206B, he would view the data plate affixed to 

the center console of the fuselage.  Overall, the Administrator proved the importance of an 

aircraft maintaining an accurate data plate. 

a.  Terminology Describing Respondents’ Conduct 

Respondents contend the law judge erred in determining mechanics cannot “repair” 

aircraft in the manner in which Respondent Mace did in the case sub judice.  Respondents also 

                                                 
20 Tr. 307; Exh. A-1. 

21 Exh. A-1; see also Tr. 61 (Inspector Fenning’s recollection he saw the aircraft and noted its 
registration number appeared to have been painted over). 

22 The maintenance records introduced into evidence at the hearing show the airframe total time 
for N61PH was 6906.5 hours, which was the airframe total time for the aircraft originally 
identified as 3282.  Exhs. A-5 (“Helicopter Log” with entries dated November 1, 2005, 
describing the fuselage replacement), R-17 (same).  The fuselage and tailboom of N61PH, 
however, came from 3570, which has an airframe with a total time of 8812.2 hours.  Tr. 66-67.  
The maintenance records following the fuselage replacement listed 6906.5 hours as the airframe 
total time.  Exhs. A-5, R-17. 

23 Tr. 80; Exh. A-11 at 3 (Airworthiness Directive 92-09-07, which applies to Bell Model 206A 
and 206B helicopters that display serial numbers 4 through 1163).  
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argue the law judge erred in determining the “replacement fuselage” in N61PH was an “aircraft” 

rather than a component.  We find neither of these arguments persuasive, as they ignore the plain 

language of § 45.13(e).   

Respondents did more than simply “repair” an aircraft; they do not deny the aircraft 

formerly identified as 3570, which now displays a data plate with the number 3282 and has 

N61PH painted on its tailboom, contains very few parts from 3282.  At the hearing, Respondent 

Mace stated the only parts he used from 3282 in his replacement of the fuselage were the upper 

right and left engine cowlings and the particle separator.24  TRE Aviation applied for, and 

received, a replacement standard airworthiness certificate for N61PH.  In this regard, § 45.13(e) 

specifically addresses the instant situation in its prohibition of the replacement of a data plate. 

  In addition, we reject respondent’s assertion the law judge erred in determining the 

“fuselage” equates to “aircraft.”  A fuselage is a substantial aspect of any rotorcraft.  The 

difference in definitions of “fuselage” and “aircraft” does not excuse respondent’s conduct 

because § 45.13(e) includes the list, “any aircraft, aircraft engine, propeller, propeller blade, or 

propeller hub.”  Under the plain language of this regulatory provision, we conclude the absence 

of the terms “fuselage” and “airframe” indicates a data plate’s installation on an airframe or 

fuselage or any other component designed to exist permanently on an aircraft is the same as the 

data plate’s installation on an aircraft for purposes of § 45.13(e).  If the Administrator intended 

to treat a fuselage’s identification differently than an aircraft’s identification, then the listing 

specifically would include the term “fuselage.” Secondly, respondents cannot deny N61PH is an 

                                                 
24 Tr. 305. 
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aircraft, as defined at 14 C.F.R. § 1.1, which provides, “[a]ircraft means a device that is used or 

intended to be used for flight in the air.”25   

Section 45.13(e) unequivocally applies to the data plate installation at issue here.  As the 

law judge noted, in Administrator v. Dan’s Aircraft Repair and Hollingsworth,26 the Board stated 

although almost any part of an aircraft can be repaired or replaced as required by routine 

maintenance or repair, “there is no ascertainable prohibition [on] ‘replacing,’ concurrently, 

virtually all parts and components of a wrecked aircraft and then attaching the wrecked aircraft’s 

data plate to this assemblage of parts and components.”27  Respondents attempt to distinguish 

Dan’s Aircraft Repair, as well as other cases the law judge cited in his initial decision, from the 

case at issue on the basis N61PH was not “wrecked.”  We do not find the distinction between the 

terms “wrecked” and “corroded beyond repair” significant for the purpose of applying § 45.13(e) 

to respondents’ conduct.  Respondent Mace admitted 3570 lacked a data plate, while 3282 was 

significantly damaged, but had a data plate.  Respondents’ action of combining the working parts 

from both aircraft and affixing the data plate from 3282 to the resultant aircraft is strikingly 

similar to the actions the Board analyzed in Dan’s Aircraft Repair. 

 

 

                                                 
25 Tr. 307 (Respondent Mace’s testimony, on cross-examination, that he intended to use N61PH 
for flight). 

26 NTSB Order No. EA-4787 (1999), pet. for review denied, 17 Fed.App’x 729 (9th Cir. 2001) 
(stating, “[e]xcept when necessary during general maintenance procedures, 14 C.F.R. § 45.13(c) 
unambiguously prohibits the removal or installation of a plane’s identification plate without prior 
approval from the Administrator.  We agree with the NTSB and the FAA that Petitioner’s 
“overhaul” of NI590R, which included the wholesale replacement of the engine, wings, and 
fuselage, cannot be characterized as a maintenance procedure”). 

27 Id. at 10. 
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b. Witnesses’ Testimonies 

Respondents contend the law judge erred in not considering the testimonies of 

Messrs. Breeden and Cann dispositive of the issue concerning the appropriate interpretation of 

14 C.F.R. § 45.13(e).  In particular, respondents assert the law judge disregarded the testimonies 

and, in doing so, “only” stated respondents’ witnesses were not called as experts and their 

testimonies were not consistent with the “1979 comments to the Final Rule concerning 

amendments to 14 CFR 45.13.”28  Respondents request we consider “the entirety of the 

testimony of both witnesses, especially since there was no bona fide adverse credibility finding 

concerning either witness.”29   

We carefully have reviewed the record in this case, which establishes Mr. Breeden has 

significant experience in repairs and maintenance of Bell 206B helicopters and Mr. Cann comes 

from an extensive background of developing the Administrator’s policy concerning maintenance.  

However, Mr. Breeden’s experience in removing the data plate and affixing it to a new fuselage 

in prior Bell 206Bs differs from the facts of the case sub judice, because the aircraft in which he 

replaced the fuselages still contained mostly original parts.  Mr. Breeden stated, “a complete 

fuselage is the nose piece, the cabin section, and the tail end of it.  Not the tailboom.”30  In the 

case at issue, Mr. Breeden opined the fuselage and tailboom assembly was not an “aircraft,” so 

respondents therefore could not have violated § 45.13(e).  Mr. Breeden stated a mechanic could 

permissibly take an aircraft apart “piece by piece,” rebuild it with new parts, and it would 

                                                 
28 Resp. Appeal Br. at 31. 

29 Id. 

30 Tr. 150. 
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become an aircraft once it meets its type design and has a data plate.31  Mr. Cann testified the 

ultimate issue in the case is whether the aircraft conformed to its type design, rather than how 

many parts respondents replaced.  Mr. Cann stated 3570 was no longer an aircraft, but was 

simply a collection of parts, because it had no data plate.  As a result, respondents could affix the 

data plate containing the number 3282 to it.  We find the opinions of Messrs. Breeden and Cann 

contrary to the plain language of § 45.13(e) and our cases interpreting the regulation such as 

Dan’s Aircraft Repair, discussed above.   

Respondents also urge us to disregard the opinion testimony of Inspector Fenning.  

Federal Rule of Evidence (FRE) 701 governs opinion testimony from a lay witness.32  

Respondents assert Inspector Fenning could not have offered any opinions except for those based 

on scientific, technical, or other specialized knowledge because he did not view N61PH until five 

years after the destruction of the aircraft.  We do not believe the law judge erred in considering 

Inspector Fenning’s testimony.  Inspector Fenning’s testimony on direct examination was not 

opinion testimony.  While respondents worked on N61PH prior to Inspector Fenning viewing the 

aircraft, Inspector Fenning visited the facility at which Respondent Mace was working on the 

aircraft; reviewed the relevant maintenance records, service instructions and Airworthiness 

Directives; took photographs; and spoke with Respondent Mace and his son.  

Inspector Fenning’s recollection of these observations did not consist of opinion testimony.  

During the discussion of various objections to Inspector Fenning’s testimony, the 

                                                 
31 Tr. 191-94.  At the hearing, respondent’s attorney refrained from using the term “rebuild,” 
because the Federal Aviation Regulations require a “build log” for home-built aircraft.  Tr. 206-
07.  Respondents, therefore, contend Respondent Mace only “repaired” the aircraft. 

32 Respondents correctly contend Federal Rule of Evidence (FRE) 701 governs opinion 
testimony offered from a lay witness.  FRE 701(c) states opinion testimony may not be based on 
scientific, technical, or other specialized knowledge within the scope of FRE 702 (which 
addresses expert testimony).   
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Administrator’s attorney—not Inspector Fenning—articulated the Administrator’s position 

concerning the definitions of aircraft, airframe, and fuselage.33  In this regard, the transcript from 

the hearing shows respondents’ attorney asked for Inspector Fenning’s opinion on several issues 

during cross-examination, such as how the Federal Aviation Regulations define aircraft and 

airframe, what § 45.13(d) and (e) require, and whether 3570 could have existed as an aircraft 

when it lacked a data plate.34  

c. Federal Register Notice of Final Rule Describing 14 C.F.R. § 45.13(e) 

At the hearing, the law judge admitted into the record a copy of 44 Federal Register 

45378 (August 2, 1979), which was the Final Rule enacting § 45.13.  In Dan’s Aircraft Repair, 

both the Board and the Court of Appeals for the Ninth Circuit, referenced this Federal Register 

publication, because the preamble contains the FAA’s interpretation of the regulation.  The 

preamble states, in part, as follows: 

The FAA believes that the practice of rebuilding a wrecked aircraft by replacing 
almost the entire aircraft and affixing the identification plate which was recovered 
from the wreckage is not in the public interest.  This practice has been justified as 
“maintenance” or “repair,” when it is in fact a rebuilding of the aircraft.  The only 
person authorized to rebuild an aircraft is the person who manufactured it under a 
type or production certificate.35 
   
Respondents assert the law judge erred in considering the preamble language, and 

attempt to distinguish the conduct in the case sub judice from that which the preamble describes, 

because the preamble uses the word “wrecked.”  We do not find this argument persuasive.  As 

noted above, the distinction between a “wrecked” aircraft and one corroded beyond repair is 

inconsequential for purposes of applying § 45.13(e), given the plain language of the regulation.  

                                                 
33 Tr. 59, 69. 

34 Tr. 84, 86, 89, 93, 95-96, 103. 

35 Exh. A-8 at 2. 
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In addition, while we agree the text of a preamble is not binding regulatory text, it is useful in 

understanding an agency’s rationale and interpretation of a regulation.  For this reason, we 

previously have cited preambles in interpreting regulations,36 as have the Supreme Court37 and 

the Court of Appeals for the District of Columbia Circuit, 38 which regularly review agencies’ 

regulations.39  The portion of the preamble quoted above supports the law judge’s conclusion, 

and we do not find his consideration of it improper. 

2. Section 43.3 

The Administrator’s complaint alleges Respondent Mace did not have the authority under 

§ 43.3 to rebuild N61PH.  The Administrator contends Respondent Mace rebuilt the aircraft and 

did not manufacture it under “an FAA type or production certificate.”40  We affirm the law 

judge’s determination that Respondent Mace rebuilt the aircraft.  Respondent combined parts 

from both 3282 and 3570 to create a new aircraft, and affixed the data plate from 3282 to it.41  

Notwithstanding this finding, the Administrator’s order only revokes the airworthiness certificate 
                                                 
36 See, e.g., Administrator v. King, NTSB Order No. EA-4997 at 6-7 (2002). 

37 See generally Martin v. Occupational Safety and Health Review Comm’n, 499 U.S. 144  
(1991); cf. Wyeth v. Levine, 555 U.S. 555, 577-578 (2009) (finding Food and Drug 
Administration’s interpretation of a proposed regulation in a preamble was not entitled to 
deference because interpretation was contrary to precedent concerning preemption). 

38 See, e.g., City of Dania Beach v. FAA, 628 F.3d 581, 593-94 (D.C. Cir. 2010) (analyzing 
preamble the Administrator published concerning an FAA Order). 

39 Consistent with the Supreme Court’s views of the role of the Occupational Safety and Health 
Review Commission in reviewing the Secretary of Labor’s regulations, the adjudicative role of 
the NTSB in reviewing the Administrator’s regulations and interpretations as a “neutral arbiter.” 
Martin, 499 U.S. at 154-55 (citations omitted). 

40 Compl. at ¶ 14. 

41 Our prior cases do not contain an authoritative definition of “rebuild.”  However, an initial 
decision from an NTSB administrative law judge in a 1989 case recognizes the terms “rebuild” 
and “maintenance” are distinct.   

Administrator v. Tooker, Docket SE-9236, 1989 WL 268466 at *3 (Sept. 29, 1989). 
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for N61PH.  It does not revoke Respondent Mace’s mechanic certificate or any certificates 

Respondent TRE Aviation holds.    

B. Stale Complaint Rule and Doctrine of Laches   

Respondents contend the stale complaint rule and the doctrine of laches preclude the 

Administrator’s action against the airworthiness certificate for N61PH.  Respondents assert the 

“repair about which the Administrator complains” occurred in 2004 and 2005, and the 

Government seized the aircraft in 2006 in a criminal action.42  Respondents argue their defense 

was prejudiced because James Pendergast, who reviewed the maintenance records in October 

2005 and issued the replacement standard airworthiness certificate for N61PH, was unable to 

testify due to declining health. 

In relevant part, the stale complaint rule provides as follows: 

§ 821.33 Motion to dismiss stale complaint. 

Where the complaint states allegations of offenses which occurred more than 6 
months prior to the Administrator’s advising the respondent as to reasons for 
proposed action under 49 U.S.C. 44709(c), the respondent may move to dismiss 
such allegations as stale pursuant to the following provisions: 

 (b) In those cases where the complaint alleges lack of qualification of the 
respondent, the law judge shall first determine whether an issue of lack of 
qualification would be presented if all of the allegations, stale and timely, are 
assumed to be true. If so, the law judge shall deny the respondent’s motion.  

Respondents’ argument regarding the stale complaint rule fails because FAA included in its 

complaint allegations sufficient to assert N61PH lacks the qualifications to hold a certificate.  

Specifically, it alleged the aircraft does not have a data plate accurately displaying the necessary 

information.   

                                                 
42 Resp. Appeal Br. at 31 (citing United States v. Robert C. Mace, CR-08-096-HE, (W.D. Okla. 
2009)).  Respondent’s appeal brief contains very little information concerning the criminal case, 
but mentions respondent was “acquitted on all counts.”  Id. 
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 The doctrine of laches is an equitable doctrine “by which a court denies relief to a 

claimant who has unreasonably delayed in asserting the claim, when that delay has prejudiced 

the party against whom relief is sought.”43  The United States Court of Appeals for the District of 

Columbia Circuit has defined the doctrine as “an equitable defense that applies where there is 

(1) lack of diligence by the party against whom the defense is asserted, and (2) prejudice to the 

party asserting the defense.”44  We find respondents’ assertion of prejudice unpersuasive.  

Mr. Pendergast issued a replacement standard airworthiness certificate for N61PH, but his 

determination was not dispositive of the issue of whether respondents violated § 45.13(e).  In 

addition, respondents, who made a proffer concerning Mr. Pendergast’s anticipated testimony at 

the hearing, failed to explain how Mr. Pendergast’s testimony could form the basis of an 

affirmative defense.  Therefore, respondents have not fulfilled the prejudice prong of the laches 

argument. 45    

The Administrator’s Appeal 

The Administrator contends the law judge erred in not making a post-hearing 

determination that an emergency existed, and the case could proceed in accordance with our 

rules applicable to emergency cases.  We disagree.  Several problems exist with the 

Administrator’s argument.  First, the Administrator chose to reinstate the case as a non-

emergency proceeding.  If an emergency existed to the extent described at 49 U.S.C. § 44709(e), 

then the Administrator should have taken steps to ensure N61PH did not maintain an 

                                                 
43 Black’s Law Dictionary 891 (8th ed. 2004). 

44 Manin v. Nat’l Transp. Safety Bd., 627 F.3d 1239, 1241 (D.C. Cir. 2011) (quoting Pro 
Football, Inc. v. Harjo, 565 F.3d 880, 882 (D.C. Cir. 2009)). 

45 As noted above, respondents request we provide them an opportunity for oral argument under 
49 C.F.R. § 821.48(c).  Having found the parties have exhaustively briefed these issues on 
appeal, we find no oral argument is necessary in this case 
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airworthiness certificate throughout the duration of the appeal.  Instead, the Administrator agreed 

informally to hold the certificate while pursuing a non-emergency action against respondents.  

The Administrator should have anticipated the need to enforce such an informal agreement.    

Furthermore, the law judge correctly noted nothing changed concerning the 

Administrator’s allegations.  The Administrator failed to amend any factual allegations in the 

complaint; in particular, the Administrator did not amend the complaint to include a new 

allegation concerning a lack of airworthiness or falsification of maintenance records.  The only 

aspect of the case that changed was the fact that the Administrator, having withdrawn the initial 

emergency action and reinstated it as a non-emergency case, had to respond to respondents’ 

demand for return of the certificate.  

 ACCORDINGLY, IT IS ORDERED THAT: 

      1.  Respondents’ appeal is denied;  

 2.  The Administrator’s appeal is denied; and 

 3.   The law judge’s order is affirmed.46  

HART, Acting Chairman, and SUMWALT, ROSEKIND, and WEENER, Members of the 
Board, concurred in the above opinion and order. 
 

                                                 
46 For the purpose of this order, respondents must physically surrender the standard airworthiness 
certificate for N61PH to a representative of the FAA pursuant to 14 C.F.R. § 21.181(c).  
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