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UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 28™ day of January, 2014

MICHAEL P. HUERTA,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-19434
V.

ROBERT E. HARLESS,

Respondent.
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OPINION AND ORDER

1. Background

Respondent appeals the Order Granting the Administrator’s Motion to Dismiss
Respondent’s Appeal as Untimely of Chief Administrative Law Judge Alfonso J. Montafio,
issued May 14, 2013.! By that order, the Chief Law Judge determined respondent failed to

submit a timely notice of appeal of the Administrator’s emergency revocation order, which the

1 A copy of the law judge’s order is attached.
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Administrator issued for alleged violations of 14 C.F.R. § 61.59(a)(1).> We deny respondent’s
appeal.®

A. Facts

The Administrator’s emergency order alleged respondent falsified ten airman certificate
and/or rating applications submitted by ten different airmen, by incorrectly verifying the airmen
had undergone certain checks necessary for obtaining the certificates for which they applied. In
the order’s various counts, the Administrator alleged respondent signed the applications
indicating the airmen completed the necessary practical tests in accordance with the
Administrator’s practical test standards, when the practical tests respondent oversaw did not
include the use of required equipment and consisted of a duration shorter than the duration the
standards required.

The Administrator issued the emergency order on January 29, 2013, revoking
respondent’s airline transport pilot certificate, flight instructor certificate, and mechanic
certificate. The Administrator sent the order to respondent via certified mail, overnight delivery
service, and regular mail. The order included the following standard language concerning
respondent’s deadline to appeal the order:

You may appeal from this Emergency Order within ten (10) days from the date of

its service, which is JAN 29 2013 [stamped], by filing a Notice of Appeal with the

Office of Administrative Law Judges ... The National Transportation Safety

Board’s (NTSB’s) Rules of Practice in Air Safety Proceedings, 49 C.F.R. part 821,

subpart I, apply to appeals of Emergency and Other Immediately Effective
Orders.

2 Section 61.59(a)(1) prohibits any person from making, or causing to be made, a fraudulent or
intentionally false statement on any application for a certificate, rating, or authorization.

¥ Respondent has filed a motion requesting oral argument. We conclude oral argument is not
necessary in this case. See 49 C.F.R. § 821.48(e).



On February 11, 2013, respondent filed a notice of appeal; subsequently, on February 12,
2013, respondent waived the applicability of the Board’s expedited procedures normally
applicable to emergency cases.*
B. Procedural Background
On February 19, 2013, the Administrator filed a motion to dismiss respondent’s
February 11 notice of appeal as untimely under the Board’s Rules of Practice. Section 821.53(a)
of the Rules states as follows:
Time within which to file appeal. An appeal from an emergency or other
immediately effective order of the Administrator must be filed within 10 days
after the date on which the Administrator’s order was served on the
respondent. The respondent shall simultaneously serve a copy of the appeal
on the Administrator.
The Administrator’s motion to dismiss stated § 821.53(a) required respondent to file his notice of
appeal by February 7, 2013.°
C. Law Judge’s Order
On May 14, 2013, the Chief Law Judge issued an order granting the Administrator’s

motion to dismiss. The order cites Administrator v. Corrigan® and Administrator v. Carlos,’ in

which the Board held where the Administrator transmits a certificate order by certified or
registered mail, the Board considers the service of the order as the date on which the

Administrator mailed the order to the certificate holder. In the case sub judice, the Chief Law

449 C.F.R. part 821, subpart I.

® The Administrator later realized this date was incorrect under § 821.53(a), and clarified
respondent’s notice of appeal was due February 8, 2013. Reply Br. at 2.

® NTSB Order No. EA-4806 (1999).

" NTSB Order No. EA-4936 (2002).



Judge found the Administrator served the order on January 29, 2013; therefore, determining
respondent’s notice of appeal was due February 8, 2013. The Chief Law Judge held respondent’s
submission of his notice of appeal on February 11, 2013 was late under § 821.53(a).

The Chief Law Judge also disposed of respondent’s arguments concerning the Pilot’s Bill
of Rights, which became effective upon enactment on August 3, 2012.2 Respondent asserted the
statute required the Board to allow three additional days to receive a notice of appeal under
8 821.53(a), because Rule 6(d) of the Federal Rules of Civil Procedure (FRCP) provides as
follows:

(d) ADDITIONAL TIME AFTER CERTAIN KINDS OF SERVICE. When a party may or

must act within a specified time after service and service is made under Rule

5(b)(2)(C), (D), (E), or (F), 3 days are added after the period would otherwise

expire under Rule 6(a).

FRCP 5(b)(2)(C) states as follows:

(b) SERVICE: HOW MADE.

* Kk Kk Kk *k

(2) Service in General. A paper is served under this rule by:
* k *k kK

(C) mailing it to the person’s last known address—in which event service is
complete upon mailing.

Respondent argued these two rules allowed him an additional three days to file his notice of
appeal.
The Chief Law Judge disagreed with respondent’s argument regarding the application of

FRCP 6(d) and 5(b)(2)(C). In the order, the Chief Law Judge referred to the Board’s Interim

¥ Pub. L. No. 112-153, 126 Stat. 1159 (2012). Section 2(a) of the statute states:

Any proceeding conducted under subpart C, D, or F of part 821 of title 49, Code
of Federal Regulations, relating to denial, amendment, modification, suspension,
or revocation of an airman certificate, shall be conducted, to the extent
practicable, in accordance with the Federal Rules of Civil Procedure and the
Federal Rules of Evidence.



Final Rule to 49 C.F.R. part 821, in which we altered some Rules of Practice in accordance with
the Pilot’s Bill of Rights.? In the preamble explaining these changes, we stated we would
consider our Rules of Practice to consist of “local rules,” thereby allowing contemporaneous
application of the FRCP. The Chief Law Judge’s order quoted the following language from the
preamble: “*[t]o the extent [the Board’s rules on] the timeliness for filing and responding, as well
as other procedural processes such as for discovery or subpoenas, differ slightly from the Federal
Rules of Civil Procedure,’ [the Board] will consider such rules “as the local rules followed in
practice before the Board.””'® The Chief Law Judge determined the Board’s rule establishing
the deadline for notices of appeal in emergency cases was sufficient; therefore, he concluded, “it
does not appear that reference to any FRCP is necessary to determine when respondent’s appeal
was due here, nor does it seem appropriate to employ an FRCP provision to extend such a
specific filing deadline under the Board’s ‘local’ rules.”**

D. Issues on Appeal

In his appeal of the order, respondent argues the Chief Law Judge erred in not applying
the FRCP to this case. In this regard, respondent asserts Federal jurisprudence explicitly
establishes a court’s local rules cannot undermine or overcome a court’s required application of

the FRCP.* Respondent quotes text in the preamble of our Interim Final Rule, which states,

“the NTSB will consider its rules in subpart B of part 821 to supplement the overarching

% 77 Fed. Reg. 63243 (Oct. 16, 2012).
19 Order Granting Administrator’s Mot. to Dismiss at 4 (footnote reference omitted).
11 u

12 For this principle, respondent relies on the Court of Appeals for the District of Columbia
Circuit’s opinion in Jackson v. Finnegan, 101 F.3d 145, 153 n.4 (1996), as well as a lengthy
listing of other cases from various Federal courts. Appeal Br. at 11-12.




applicable FRCP,” and argues this text does not permit the Chief Law Judge to refrain from
applying FRCP 6(d) to this case at issue.™® Based on these arguments, respondent asserts the
Chief Law Judge erred in dismissing his appeal as untimely, because his notice of appeal, under
FRCP 6(d), was due on February 11, 2013, which was the day he submitted it. Respondent
requests oral argument, and urges us to reverse the decision.
2. Decision
In accordance with our well-established jurisprudence, we review this case de novo.'*
A. Applicability of Federal Rules of Civil Procedure
To the extent respondent contends the Chief Law Judge’s refusal to apply FRCP 6(d) to this case
because such application was neither “necessary” nor “appropriate,” we find that although we
agree with the outcome, the Chief Law Judge applied the incorrect standard. At the time
respondent appealed the Administrator’s order and the law judge issued his decision, the
standard was the FRCP would apply to all cases “to the extent consistent with sound

administrative practice” for “situations not covered by a specific Board rule.”*> Thus, applying

13 Appeal Br. at 10 (quoting 77 Fed. Reg. 63243 (Oct. 16, 2013)).

4 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2013), Administrator v. Frohmuth and
Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No.
EA-3450 (1991).

1> Supra note 7. In addition, in the Final Rule we recently published implementing changes set
forth in the Interim Final Rule, we described the application of the FRCP as follows:

In the preamble of the NTSB’s interim final rule, the agency explained it
considered the phrase, “to the extent they are consistent with sound administrative
practice,” to preclude the application of the FRCP that would be obviously
inapplicable. The NTSB further explained it would apply the FRCP in
conjunction with the Rules of Practice codified in 49 CFR part 821; in this regard,
the NTSB analogized part 821 to ““local rules’” a Federal court would apply...

78 Fed. Reg. 57527, 57528 (Sept. 19, 2013).



the standard set forth in our Interim Final Rule, we will apply the FRCP in the case sub judice to
the extent the FRCP are consistent with sound administrative practice.

B. Federal Rule of Civil Procedure 6(d) and 49 C.F.R. § 821.53(a)

Section 821.53(a) of our Rules of Practice specifically establishes the deadline for filing a
notice of appeal in an emergency case.'® The rule states, “[a]n appeal from an emergency or
other immediately effective order of the Administrator must be filed within 10 days after the date
on which the Administrator’s order was served on the respondent. The respondent shall
simultaneously serve a copy of the appeal on the Administrator.”*’ The Board must review
appeals of emergency orders on an expedited timeline, because emergency orders take effect
immediately upon service of the order.’® The statute authorizing the Administrator to take
immediately effective action allows the Board only 60 days to dispose of each emergency
appeal.™® Given the expedited nature of this timeline, we find the application of FRCP 6(d)
inconsistent with sound administrative practice because it is impracticable to allow a respondent
an additional three days to file a notice of appeal.

Notwithstanding this finding, we recognize the applicability of FRCP 6(d) would
otherwise be practicable. A specific Board rule addresses computation of time in non-emergency

cases, and is consistent with an existing Federal Rule.*® We acknowledged this consistency in

16 Respondent’s waiver of the emergency procedures one day after he filed his February 11, 2013
notice of appeal does not defeat our jurisdiction for purposes of determining the timeliness of a
notice of appeal in an emergency case. See 49 C.F.R. § 821.52(d).

749 C.FR. § 821.53(a).

18 65 Fed. Reg. 42637 (July 11, 2000) (Interim Final Rule); 68 Fed. Reg. 22623 (Apr. 29, 2003)
(Final Rule).

1949 U.S.C. § 44709(e)(4).

20 See 49 C.F.R. § 821.10 and FRCP 6(a).



the preamble of the Interim Final Rule, in which we stated, “[c]oncerning sections 821.10
(‘Computation of time’) and 821.11 (“Extensions of time”), FRCP 6 (‘Computing and Extending

2L \When the Administrator serves orders via

Time; Time for Motion Papers’) is also applicable.
mail, such an order falls within the purview of FRCP 5(b)(2)(C), which FRCP 6(d) references, as
quoted above. In emergency cases, however, the requisite accelerated timeframe renders
applicability of FRCP 6(d) impracticable.
ACCORDINGLY, IT IS ORDERED THAT:

1. Respondent’s appeal is denied;

2. The law judge’s order is affirmed; and

3. The Administrator’s emergency revocation of respondent’s airline transport pilot,

flight instructor, and mechanic certificates is affirmed.

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER,
Members of the Board, concurred in the above opinion and order.

2L 77 Fed. Reg. 63243 (Oct. 16, 2013).



Served: May 14, 2013

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

R S B I I S B S S e e b R R

MICHAEL P. HUERTA,
ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,
Complainant,
V. Docket SE-19434
ROBERT E. HARLESS,

Respondent.
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ORDER GRANTING ADMINISTRATOR'S MOTION
TO DISMISS RESPONDENT'S APPEAL AS UNTIMELY

Served: Gregory S. Winton, Esq. Ryan M. Landers, Esq.
The Aviation Law Firm Federal Aviation Administration
Suite 450 Southern Region
1 Research Court Post Office Box 20636
Rockville, Maryland 20850 Atlanta, Georgia 30320
(BY CERTIFIED MAIL AND FAX) (BY FAX)

On February 11, 2013, respondent, through counsel, filed with this office an appeal
from an order, issued by the Administrator of the Federal Aviation Administration (“FAA”)
on January 29, 2013, which revoked his airline transport pilot, flight instructor and airman
mechanic certificates on an emergency basis, for alleged violations of 88 61.59(a)(1)
of the Federal Aviation Regulations (“FAR,” codified at 14 C.F.R.) occurring between
November 2010 and July 2011.*

Thereafter, on February 19, 2013, the Administrator submitted a motion to dismiss
respondent’s appeal as untimely-filed under Rule 53(a) of the Board’s Rules of Practice
in Air Safety Proceedings (codified at 49 C.F.R. § 821.53(a)), on the basis that it was
not filed within 10 days after the date on which the revocation order was served on him.
A reply to that motion was then filed by respondent on February 20, 2013. The under-

! Respondent subsequently waived the applicability of the Board’s rules governing emergency
proceedings in this matter on February 12, 2013.
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signed has thoroughly reviewed those submissions of the parties and the record in this
proceeding as a whole, and will, for the reasons set forth below, grant the Administrator’'s
motion and terminate this proceeding on that basis.

Under Rule 53(a), “an appeal from an emergency or other immediately effective
order of the Administrator must be filed [with the Board] within 10 days after the date on
which the Administrator's order was served on the [certificate holder].” An appeal filed
beyond that 10-day time limit must be dismissed, unless good cause is shown for the
delay in its submission.?

In this case, the Administrator’s order of revocation was transmitted to respondent,
at 150 Airport Circle, Douglas, Georgia 31535-4006, which is his official address of record
on file with the FAA,* by Federal Express (“FedEXx”) overnight delivery service, certified
mail and regular mail, on January 29, 2013.* That order (at 16) included a recitation of
appeal rights, which informed respondent that:

You may appeal from this Emergency Order within ten (10) days
from the date of its service, which is JAN 29 2013 [stamped],

by filing a Notice of Appeal with the Office of Administrative

Law Judges, National Transportation Safety Board . . ., 490
L'Enfant Plaza East, SW., Washington, DC 20594 (telephone
(202) 314-6150). The National Transportation Safety Board's
(NTSB'’s) Rules of Practice in Air Safety Proceedings, 49 C.F.R.
[P]lart 821, [S]ubpart |, apply to appeals of Emergency and
Other Immediately Effective Orders.

It is unclear from the record as to when respondent received each of the copies of
the revocation order that were sent to him on January 19, 2013.

The Board has previously held that, where the Administrator transmits a certificate
order by certified or registered mail, the date of service of the order is the date on which
it was mailed to the certificate holder, but, where the order is transmitted solely by other
means (e.g., regular mail or overnight delivery service, such as FedEXx), the date of service
is the date on which the certificate holder actually or constructively received the order.
Compare Administrator v. Corrigan, NTSB Order EA-4806 (1999), and Administrator v.
Carlos, NTSB Order EA-4936 (2002).

There is a historical reason for this dichotomy. The Corrigan decision represented
a departure from prior practice — rooted in an earlier Board decision, Administrator v.
Hayes, 1 NTSB 1693 (1972) — under which the Administrator's order was considered
served when it was first actually or constructively received by the certificate holder. In
Hayes, the Board held that its own rules on service in air safety proceedings do not apply
until the matter reaches the stage of an appeal, and that applicable FAA rules would, thus,

% In this regard, see Rule 11(a) of the Board's Rules of Practice (codified at 49 C.F.R. § 821.11(a)),
and Administrator v. Hooper, 6 NTSB 559, 560 (1988), on remand from Hooper v. Nat'l Transp.
Safety Bd., 841 F.2d 1150 (D.C. Cir. 1988).

3 See Ex. A attached to Administrator’'s Motion to Dismiss.

* Administrator’s Order at 1, 17.
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govern until that time.®> However, no specific FAA rule on service was then identified by
the Administrator, and the Board, therefore, found that principles of general law, which
look to actual or constructive receipt, determined when service of the order occurred.®

In connection with the Corrigan case, however, the Administrator identified 8 1005(c) of
the Federal Aviation Act of 1958, as amended (and subsequently recodified at 49 U.S.C.
§ 46103(b)(2)), as an applicable FAA rule of law governing service. Under that statutory
provision, “[tlhe date of service made by certified or registered mail is the date of mailing.”
The Board subsequently held in Carlos that, where service is accomplished “by a method
other than one specifically enumerated in the statute . . . . the statute does not apply and
is not dispositive in determining the date of service.”” For this reason, in cases where the
method of service of the Administrator’s order does not include certified or registered mail,
the date of the order’s service continues to be the date of the certificate holder’s actual or
constructive receipt of the order.

Thus, in this case, Corrigan would require respondent to be deemed served with
the Administrator’s order of revocation on January 29, 2013, and the last day of his 10-
day timeframe for filing an appeal from that order under Rule 53(a) would, therefore, be
February 8, 2013.

However, respondent, in his reply to the Administrator's motion to dismiss, notes
that the enactment of Public Law 112-153 (the Pilot’s Bill of Rights), which was signed
into law on August 3, 2012, provides (at § 2(a)) that “[a]ny proceeding conducted under
[S]ubpart C, D, or F of [P]art 821 of [T]itle 49, Code of Federal Regulations relating to
denial, amendment, modification, suspension, or revocation of an airman certificate
[(49 C.F.R. Part 821 is the Board’s Rules of Practice in Air Safety Proceedings)], shall
be conducted, to the extent practicable, in accordance with the Federal Rules of Civil
Procedure [(‘FRCP’)] and the Federal Rules of Evidence [(‘FRE’)],” and contends that
the application of Rule 6(d) of the FRCP extends his period for filing an appeal in this
matter to February 11, 2013, which would make his appeal herein timely. The basis
for that argument is that FRCP 6(d) provides that, “[w]hen a party may or must act within
a specified time after service and service is made under Rule 5(b)(2)(C), (D), (E), or (F)
[FRCP 5(b)(2)(D) permits service to be made by ‘mailing [an item] to the person’s last
known address — in which event service is complete upon mailing’)], 3 days are added
after th(?3 period would otherwise expire under Rule 6(a) [(which governs time computa-
tions)].”

® “Service of the Administrator’s order of suspension . . . is governed by the rules covering FAA
service and is not subject to the National Transportation Safety Board (NTSB) regulations, unless
and until the stage of an appeal to the NTSB is reached.” 1 NTSB at 1694.

®1 NTSB at 1694-95.
" NTSB Order EA-4936 at 4.

® In conjunction with the reply to the Administrator’'s motion to dismiss, respondent requested oral

argument on that motion. Since the parties’ submissions are cogent and thorough, no oral argument
is necessary for the undersigned to understand and analyze their positions with respect to the motion.

Accordingly, that request will be denied. Respondent has also moved for dismissal of the complaint

(the Administrator’s order, reissued as such for pleading purposes) in this matter as stale under Rule
33 of the Board’'s Rules of Practice (codified at 49 C.F.R. § 821.33). Rule 33 subjects a complaint to

dismissal if the certificate holder is provided with a notice of proposed certificate action (‘NOPCA”)
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It must, nevertheless, be pointed out that the Board, in adopting interim rules to
amend its Rules of Practice in Air Safety Proceedings in light of the enactment of the
Pilot’s Bill of Rights, stated that, “[tjo the extent [its rules on] the timeliness for filing and
responding, as well as other procedural processes such as for discovery or subpoenas,
differ slightly from the Federal Rules of Civil Procedure,” it will consider such rules “as
the local rules followed in practice before the Board.” Because Rule 53(b) is specific
in providing for a 10-day period for the filing of an appeal of an emergency certificate
order issued by the Administrator and Rule 10 (codified at 49 C.F.R. § 821.10) sets forth
precise guidelines for “computing any period of time prescribed or allowed” within the
Board’s Rules of Practice, it does not appear that reference to any FRCP is necessary
to determine when respondent’s appeal was due here, nor does it seem appropriate to
employ an FRCP provision to extend such a specific filing deadline under the Board’s
“local” rules.

Accordingly, respondent’s February 11, 2013 appeal in this matter must be deemed
late-filed and good cause must be established for the delay in the submission of that appeal
in order to avoid its dismissal. Here, respondent has not provided any reasons for his
failure to submit an appeal by the February 8, 2013 filing deadline, thus, no basis for a
finding of good cause exists and the appeal will be dismissed.

THEREFORE IT IS ORDERED that the Administrator's motion to dismiss
respondent’s appeal as untimely is GRANTED, and that this proceeding is hereby
TERMINATED on that basis.

Entered this 14th day of May, 2013, at Washington, D.C.

Alfonso J. Montafio
Chief Administrative Law Judge

more than six months after the occurrence of the alleged offense(s), unless the Administrator either
had good cause for the delay in issuing such notice or presents an issue of lack of qualification

on the certificate holder’s part. Here, the latter exception clearly applies (see, e.g., Administrator

v. McCarthney, et al., 7 NTSB 670, 672 (1990); Administrator v. Croll, NTSB Order EA-4660 at 7
(1996)) and the former would appear to as well, given that the multiple falsifications alleged in the
complaint are offenses of the type that would not ordinarily be discovered discover at the time of
their occurrence.

° 77 Fed. Reg. 63642, 63643.



APPEAL (DISPOSITIONAL ORDER)

Any party to this proceeding may appeal this order by filing a written notice of
appeal within 10 days after the date on which it was served (the service date appears
on the first page of this order). An original and 3 copies of the notice of appeal must be
filed with the:

National Transportation Safety Board

Office of Administrative Law Judges

490 L'Enfant Plaza East, S.W.

Washington D.C. 20594

Telephone: (202) 314-6150 or (800) 854-8758

That party must also perfect the appeal by filing a brief in support of the appeal
within 30 days after the date of service of this order. An original and one copy of the
brief must be filed directly with the:

National Transportation Safety Board
Office of General Counsel

490 L'Enfant Plaza East, S.W.
Washington, D.C. 20594

Telephone: (202) 314-6080

FAX: (202) 314-6090

The Board may dismiss appeals on its own motion, or the motion of another
party, when a party who has filed a notice of appeal fails to perfect the appeal by filing a
timely appeal brief.

A brief in reply to the appeal brief may be filed by any other party within 30 days
after that party was served with the appeal brief. An original and one copy of the reply
brief must be filed directly with the Office of General Counsel in Room 6401.

NOTE: Copies of the notice of appeal and briefs must also be served on all
other parties to this proceeding.

An original and one copy of all papers, including motions and replies, submitted
thereafter should be filed directly with the Office of General Counsel in Room 6401.
Copies of such documents must also be served on the other parties.

The Board directs your attention to Rules 7, 43, 47, 48 and 49 of its Rules of
Practice in Air Safety Proceedings (codified at 49 C.F.R. 88 821.7, 821.43, 821.47,
821.48 and 821.49) for further information regarding appeals.

ABSENT A SHOWING OF GOOD CAUSE, THE BOARD WILL NOT ACCEPT
LATE APPEALS OR APPEAL BRIEFS.
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