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 OPINION AND ORDER 

1.  Background 

 Applicant appeals the written initial decision and order denying his application for 

attorney fees and expenses under the Equal Access to Justice Act (EAJA),1 issued by Chief 

Administrative Law Judge Alfonso J. Montaño on October 25, 2012.2  In the written initial 

decision and order, the law judge concluded applicant was not entitled to recovery of attorney 

fees he incurred in the course of his defense in a certificate action initiated by the Federal 

Aviation Administration (FAA) Administrator because applicant was not a “prevailing party” in 

                                                 
1 5 U.S.C. § 504(a). 

2 A copy of the law judge’s written decision is attached. 
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the underlying action, in which the Administrator suspended applicant’s Boeing 777 type rating 

pending reexamination.3   For the reasons that follow, we affirm denial of the application for 

attorney fees and expenses under EAJA. 

 A.  Facts 

This action is the culmination of an emergency order issued by the Administrator on 

September 27, 2011, suspending applicant’s Boeing 777 type rating pending reexamination and 

applicant’s demonstration of his qualification to hold the type rating.  The emergency order was 

based on the FAA’s examination of training records at Bond Aviation, the training center 

certificated under 14 C.F.R. part 142 at which applicant received his Boeing 777 type rating on 

June 11, 2008; in the order, the Administrator alleged Bond Aviation’s training records covering 

the one-year period beginning on June 1, 2008, were incomplete and did not establish applicant 

had received the training necessary for issuance of the type rating on June 11, 2008.4 

During the pendency of applicant’s appeal of the emergency order, applicant produced 

evidence establishing he had undergone simulator training necessary to obtain the type rating.5  

Accordingly, on May 18, 2012, the Administrator filed a motion “withdraw[ing] the complaint 

and request[ing] that the proceedings in the matter be terminated.”6  The law judge entered an 

                                                 
3 See 49 U.S.C. § 44709 (“The Administrator . . . may . . . reexamine an airman holding a[n] 
[airman] certificate . . . .”). 

4 Emergency Order of Suspension dated September 27, 2011.  Incidentally, applicant served as 
president of Bond Aviation. 

5 See Affidavit of Captain Arville W. Steed dated December 21, 2011, and attached simulator 
training records. 

6 Administrator’s Motion to Terminate Proceedings, dated May 18, 2012. 
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order on May 25, 2012, terminating the proceeding.  The order did not specify that termination 

was with prejudice.7 

Applicant, through counsel, next filed an application for attorney fees and expenses under 

EAJA, initially seeking $37,825 in attorney fees he incurred in the course of his defense.  The 

Administrator opposed a fee award, arguing EAJA permits recovery of fees only by a “prevailing 

party” and that applicant was not a prevailing party in the underlying certificate action because 

the Administrator withdrew the complaint and effected the termination of the proceeding without 

any change in the parties’ legal relationship.8 

 B.  Law Judge’s Order 

 In the order denying the application for attorney fees, the law judge concluded applicant 

was not a prevailing party in the underlying certificate action and therefore was not entitled to 

recovery under EAJA.9  The law judge explained his order terminating the underlying 

proceeding did not do so with prejudice, leaving the Administrator free to pursue further legal 

remedies arising from the facts at issue in the underlying proceeding.  Citing the Board’s opinion 

in Application of Bordelon, in which the Board held a party “prevailed” upon termination of a 

proceeding with prejudice,10 the law judge concluded his order in the underlying action, which 

did not terminate the proceeding with prejudice, “neither ordered a change in the legal 

                                                 
7 Order Terminating Proceeding, dated May 25, 2012. 

8 Administrator’s Opposition to Application for Award of Fees and Expenses under the EAJA, 
dated July 25, 2012, at 6. 

9 5 U.S.C. § 804(a). 

10 NTSB Order No. EA-5601 at 5 (2011). 
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relationship of the parties nor [constituted] a judgment in applicant’s favor in the underlying 

matter,” and was not “accompanied by a grant of judicial relief to [applicant].”11  

C.  Issues on Appeal 

Applicant first argues the Administrator was not substantially justified in issuing the 

order of suspension.  Applicant next argues he was a “prevailing party” for purposes of EAJA 

because the termination of the proceeding effected a change in his legal relationship with the 

FAA and amounted to an award of relief by the law judge.  The Administrator opposes a fee 

award to applicant and argues applicant was not a prevailing party under EAJA. 

2.  Decision 

A.  Standard of Review and Applicable Law 

We review de novo a law judge’s order on an application for attorney fees under EAJA.12  

EAJA entitles a “prevailing party” in an administrative proceeding brought by the Government to 

recover attorney fees and expenses “incurred by that party” in the proceeding, unless the 

Government’s position “was substantially justified or . . . special circumstances make an award 

unjust.”13   

 In determining whether a party is a “prevailing party” for purposes of EAJA, the Board 

applies the three-part test adopted by the United States Court of Appeals for the District of 

Columbia Circuit in District of Columbia v. Straus: “(1) there must be a ‘court-ordered change in 

the legal relationship’ of the parties; (2) the judgment must be in favor of the party seeking the 

                                                 
11 Written Initial Decision and Order at 5, dated October 25, 2012. 

12 See Application of Kamm, NTSB Order No. EA-5636 at 5 (2012) (“Consistent with the 
standard of review applicable to cases on the merits, in which we conduct a de novo review, we 
will examine a law judge's determinations concerning EAJA applications de novo.  De novo 
review is consistent with the EAJA, 5 U.S.C. § 504(a)(3) . . . .”). 

13 5 U.S.C. § 504(a)(1). 
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fees; and (3) the judicial pronouncement must be accompanied by judicial relief.”14  In Bordelon, 

which like the present case arose from an emergency order, we concluded the law judge’s 

termination of an enforcement proceeding with prejudice “provided a court-ordered change in 

the legal relationship of the parties” for purposes of the first prong of the Straus test and gave rise 

to prevailing-party status for purposes of EAJA.15  Further, as we pointed out in Bordelon, 

dismissal with prejudice serves to end the enforcement proceeding.16  Distinguishing between 

termination with prejudice and termination without, we reasoned, 

By entering an order dismissing the proceedings with prejudice, the law judge 
took the FAA’s so-called voluntary act of withdrawing the complaint and 
indelibly marked it with his judicial imprimatur by dismissing the complaint with 
prejudice, effectively preventing the FAA from continuing its pursuit of charges 
against applicant.  The law judge’s order clearly was in favor of applicant.17 

 
This case brings into focus the corollary to our holding in Bordelon: the mere termination 

of a proceeding without prejudice generally is not sufficient, in and of itself, to create prevailing-

party status.  Under the Board’s rules of practice, the FAA may withdraw a complaint without 

leave of the law judge, who may then terminate the proceeding based on withdrawal of the 

complaint.18  Termination of the proceeding then becomes a matter of judicial administration—

the logical result of the Administrator’s voluntary withdrawal of the complaint—rather than an 

affirmative judicial act that determines the rights of the parties or awards relief.   In Turner and 

                                                 
14 590 F.3d 898, 901 (D.C. Cir. 2010) (quoting Thomas v. Nat’l Sci. Found., 330 F.3d 486, 492-
93 (D.C. Cir. 2003); see Bordelon, NTSB Order No. EA-5601 at 4 (expressly adopting Straus 
test for determining entitlement to EAJA recovery); accord Buckhannon Bd. & Care Home, Inc. 
v. W. Virginia Dep’t of Health & Human Res., 532 U.S. 598, 604 (2001). 

15 Bordelon, NTSB Order No. EA-5601 at 5. 

16 Id. at 11; see also Green Aviation Mgmt. Co. v. F.A.A., 676 F.3d 200, 201 (D.C. Cir, 2012). 

17 Bordelon, NTSB Order No. EA-5601 at 5. 

18 49 C.F.R. § 821.12(b). 
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Coonan v. National Transportation Safety Board, the D.C. Circuit concluded termination of an 

enforcement proceeding without prejudice provided the EAJA applicants with “nothing . . . 

analogous to judicial relief.”19  The court explained that, once the Administrator had withdrawn 

his complaints against the two pilots involved in the underlying enforcement proceeding,  

the pilots were no longer the subject of proceedings to suspend their licenses.  For 
all practical purposes, the FAA had unilaterally ended the adversarial relationship 
between the parties, leaving them where they were before the complaint was filed. 
The order of the [law judge] dismissing the cases was just an administrative 
housekeeping measure, not a form of relief, because the FAA did not need the 
[law judge’s] permission to withdraw a complaint.20 
 

 B. Application at Issue 

 In this case, the Administrator unilaterally and voluntarily withdrew the complaint as a 

matter of right under 49 C.F.R. § 821.12(b).  The only action remaining for the law judge was to 

terminate the proceeding.   

 Applicant argues “[the judge’s] [d]ismissal was the act permitting [a]pplicant to legally 

fly the Boeing 777 and changed the legal relationship between the parties” and that the law 

judge’s “approval of the Agency’s [m]otion was a judicially sanctioned act that changed the legal 

relationship between [the] parties.”  But we find no circumstances in this case supporting a 

determination that the termination order without prejudice effected “a ‘court-ordered change in 

the legal relationship’ of the parties” for purposes of the first prong of the Straus test.   

Applicant’s argument rests on the faulty premise that the law judge, in terminating the 

proceeding, “approved” of the Administrator’s withdrawal of the complaint.  This is not the case.  

As explained above, the Administrator did not seek the law judge’s approval to withdraw the 

                                                 
19 608 F.3d 12, 16 (D.C. Cir. 2010) (citing Straus, 590 F.3d at 901, and 49 C.F.R. § 821.12(b)). 

20 Id. 
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complaint but rather withdrew the complaint as a matter of right under 14 C.F.R. § 821.12(b).21 

The order terminating the proceeding without prejudice had the same effect as the orders at issue 

in Turner and Coonan: it “was just an administrative housekeeping measure, not a form of relief, 

because the FAA did not need the [law judge’s] permission to withdraw a complaint.”22  

Termination without prejudice left open the possibility the Administrator could resume 

certificate action against applicant if the Administrator so elected. 

Because we conclude applicant was not a prevailing party for purposes of EAJA, we need 

not reach applicant’s argument that the Administrator was not substantially justified in bringing 

the certificate action.   

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Applicant’s appeal is denied; and 

 2.  The law judge’s written initial decision and order is affirmed. 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
 

                                                 
21 Administrator’s Motion to Terminate Proceedings, dated May 18, 2012. 

22 608 F.3d at 16. 
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