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 OPINION AND ORDER 

1.  Background 

 Applicant appeals the written initial decision and order denying his application for 

attorney fees and expenses under the Equal Access to Justice Act (EAJA),1 issued by then-Chief 

Administrative Law Judge William E. Fowler, Jr., on June 13, 2011.  In the written initial 

decision as well as a subsequent order denying reconsideration of the written initial decision, 

issued by then-Acting Chief Administrative Law Judge Alfonso J. Montaño on April 30, 2012,2 

the law judges concluded, although applicant prevailed in an enforcement action brought by the 

                                                 
1 5 U.S.C. § 504(a). 

2 Copies of both decisions are attached.   
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Federal Aviation Administration (FAA) Administrator, applicant did not personally incur 

attorney fees in defending the enforcement action.  For the reasons that follow, we affirm the 

denial of the application for attorney fees and expenses under EAJA. 

 A.  Facts 

 In 2010, applicant prevailed in an action brought by the Administrator to suspend his 

mechanic certificate as a result of allegedly improper maintenance work he performed in the 

course of his employment as Director of Maintenance with Darby Aviation.  Although a law 

judge initially affirmed the Administrator’s order of suspension, the Board reversed on appeal, 

concluding the Administrator failed to prove applicant violated the Federal Aviation Regulations 

as charged.3 

 Applicant then filed an application under EAJA for an award of fees and expenses that 

his attorneys billed in the course of defending him in the certificate action.4  The record contains 

copies of multiple invoices issued by law firm Anderson Weidner and as well as an invoice 

issued by predecessor counsel.  Predecessor counsel’s invoice lists the client as “Darby.”  Most 

of Anderson Weidner’s subsequent invoices were mailed not to applicant’s home address, but to 

Darby Aviation, which Anderson Weidner represented in multiple unrelated matters.  Although 

the majority of the invoices were directed to applicant’s attention at Darby Aviation’s mailing 

address, one invoice initially was directed to the attention of Elton Darby, chief financial officer 

                                                 
3 Administrator v. Roberts, NTSB Order No. EA-5556 (2010); pet. for recon. denied, NTSB 
Order No. EA-5568 (2011). 

4 Applicant was represented briefly at the outset of the underlying proceeding by attorney Roy 
King and subsequently was represented by attorneys with law firm Anderson Weidner.  The 
issues we describe in this opinion, with respect to who bore responsibility for applicant’s legal 
fees, apply to the EAJA application in its entirety. 
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of Darby Aviation, and listed fees for legal work performed for applicant’s case as well as other 

matters on behalf of Darby Aviation.5   

Multiple other invoices—even those addressed to applicant—also list fees and expenses 

not associated with applicant’s case.  For example, although it was subsequently amended, an 

entry for April 2, 2010, billed for 1.2 hours of legal work for the following: 

Telephone conference with R. Screen; review response to D. Anderson’s 
questions; correspond regarding R & G Aviation; conference with D. Anderson 
regarding status and issues on sale of business.6 
 

The first item—a phone call with Rick Screen, who testified on applicant’s behalf in the 

underlying action—was related to applicant’s case, but other entries appear unrelated.  Other 

records included similar entries, which applicant’s counsel acknowledged in an affidavit.7  

Additionally, several invoices disclosed applicant’s lawyers communicated directly with Darby 

Aviation in the course of defending applicant in the enforcement action.  For example, an invoice 

entry for November 25, 2009, bills for .4 hour for the time applicant’s attorney spent 

“[c]orrespond[ing] with E. Darby regarding [applicant’s] hearing.”  A similar entry for December 

1, 2009, bills for .3 hour the attorney spent to “[c]orrespond with E. Darby regarding orders in 

[applicant’s] case.”  Similar references to counsel’s collaboration with Darby Aviation executives 

appear throughout other invoices. 

In addition, applicant submitted an affidavit by Mr. Darby in which Mr. Darby attested 

the company “inadvertently” paid $1,992.32 in fees associated with applicant’s case, which were 

“mistakenly” included in Anderson Weidner invoices “for work performed [by Anderson 

                                                 
5 Invoice No. 1615, included in Exhibit A to original application for attorney fees. 

6 Invoice dated November 4, 2010. 

7 See undated affidavit of Deanna L. Weidner. 
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Weidner] for Darby Aviation in separate matters.”8  He attested the payment was credited to 

Darby Aviation’s account with the firm.9  Mr. Darby further attested by affidavit “[t]here is no 

express indemnity agreement between my company, Darby Aviation, or me, and [applicant]”10 

and Darby Aviation “has paid only a fraction of [those] expenses.”11  Applicant took the position 

in the proceeding before the law judge, and takes the position on appeal, that he is personally 

liable to Anderson Weidner for all fees and expenses associated with the firm’s representation of 

him in the certificate action.  Applicant’s counsel attested by affidavit that applicant “has agreed 

to pay any fee award . . . to Anderson Weidner” and, in fact, “is legally obligated to pay any 

amounts not recovered.”12 

 B.  Law Judges’ Orders 

Former Chief Administrative Law Judge Fowler denied applicant’s application for fees, 

concluding an award of fees to applicant would be improper because Darby Aviation assumed 

responsibility for all legal expenses associated with the certificate action.13  The law judge found 

the invoices listing legal work for matters other than applicant’s case 

likely originally appeared on billings that were sent to Darby for all legal services 
provided to that company by Anderson Weidner, LLC, including the 
representation of applicant in the underlying certificate action, and that Darby 
Aviation was responsible for Anderson Weidner, LLC, for payment of all such 
legal fees and associated expenses.14 

                                                 
8 Affidavit of Elton Darby, June 13, 2011, at 1. 

9 Id. 

10 Id. 

11 Affidavit of Elton Darby, undated. 

12 Affidavit of Deanna L. Weidner, April 11, 2011, at 1. 

13 Written Initial Decision and Order at 12. 

14 Id. 
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The law judge concluded, although the Administrator was not substantially justified in bringing 

the enforcement action, applicant did not personally incur attorney fees and therefore was not 

entitled to a fee award under EAJA.15   

Then-Acting Chief Administrative Law Judge Montaño denied applicant’s subsequent 

motion for reconsideration of the written initial decision.16  In his order on reconsideration, the 

law judge reasoned applicant was situated similarly to the applicant in Application of Livingston, 

a case in which an applicant whose employer paid his legal fees in an FAA enforcement action, 

and who had agreed to reimburse the employer upon any recovery of fees from the FAA, was not 

entitled to recovery of fees and expenses under EAJA because he had not actually incurred the 

fees.17  The law judge concluded “[a] similar arrangement seems to have existed here,” 

particularly in view of a lack of “definitive evidence that applicant had entered into an agreement 

with Anderson Weidner, LLC, to personally pay the legal fees and expenses generated by that 

firm in connection with his defense of the underlying certificate action, regardless of the 

outcome of that proceeding.”18  This appeal follows. 

C.  Issues on Appeal 

The parties do not dispute applicant was the prevailing party in the underlying certificate 

action and the Administrator was not substantially justified in bringing the action.  The question 

presented in this appeal is whether applicant personally “incurred” fees for purposes of EAJA.  

                                                 
15 Id. 

16 Order Denying Reconsideration of Initial Decision Denying Award of Attorney Fees and 
Expenses Under the Equal Access to Justice Act, at 5 (April 30, 2012). 

17 NTSB Order No. EA-4797 at 7 (1999). 

18 Order Denying Reconsideration of Initial Decision Denying Award of Attorney Fees and 
Expenses Under the Equal Access to Justice Act, at 5 (April 30, 2012). 
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Applicant argues he is entitled to a fee award because he is obligated to pay the attorneys who 

defended him in the enforcement action.  He argues evidence does not establish Darby Aviation 

advanced the costs of his legal representation.  Alternatively, applicant argues he is entitled to 

recovery under EAJA even if the Board concludes Darby Aviation “incurred” the fees at issue.  

Finally, applicant argues, to the extent he is entitled to recover fees, he may recover fees 

generated prior to Anderson Weidner’s filing of a notice of appearance in the enforcement action.  

The Administrator opposes a fee award. 

2.  Decision 

A.  Standard of Review and Applicable Law 

We review de novo a law judge’s order on an application for attorney fees under EAJA.19  

EAJA, codified in relevant part at 5 U.S.C. § 504(a)(1), entitles a “prevailing party” in an 

administrative proceeding brought by the Government to recover attorney fees and expenses 

“incurred by that party” in the proceeding, unless the Government’s position “was substantially 

justified or . . . special circumstances make an award unjust.”20  The statute does not define the 

term “incur,” but in the past the Board has applied the plain meaning rule of statutory 

construction in reference to the term’s dictionary definition:21 “To suffer or bring on oneself (a 

liability or expense).”22  

                                                 
19 See Application of Kamm, NTSB Order No. EA-5636 at 5 (2012) (“Consistent with the 
standard of review applicable to cases on the merits, in which we conduct a de novo review, we 
will examine a law judge's determinations concerning EAJA applications de novo.  De novo 
review is consistent with the EAJA, 5 U.S.C. § 504(a)(3) . . . .”). 

20 5 U.S.C. § 504(a)(1). 

21 See, e.g., Application of Livingston, NTSB Order No. EA-4797 at 3 n.5 (1999). 

22 Black’s Law Dictionary 836 (9th ed. 2009). 
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 Generally, if evidence supports a finding that an applicant’s employer has paid the costs 

of successful legal representation in an enforcement action, the applicant has not “incurred” fees 

for purposes of EAJA.  For example, in Application of Livingston, a case  upon which the law 

judge relied in denying relief to applicant, evidence established the applicant’s employer paid the 

costs of the applicant’s successful legal defense in an FAA certificate action.23  Evidence of the 

employer’s role in funding the applicant’s legal representation included a “letter to applicant’s 

counsel from . . . [the applicant’s employer] listing ‘expenses paid by [the employer] related to 

the [certificate action]’ wherein the author also states, ‘I am making the assumption that you will 

include your legal charges . . . in the claim you file.’”24  Other evidence included a written 

request by the applicant for his employer to reimburse his legal expenses, and a reference in an 

attorney’s billing statement indicating the attorney consulted with the employer regarding a 

settlement check sent to the FAA.25  Because the evidence established the applicant’s attorneys 

were paid regardless of any EAJA award, the Board concluded the applicant did not actually 

“incur” fees and the policy objective of EAJA—facilitating citizens’ defense against unjustified 

Government action26—would not be furthered by a fee award.27  

                                                 
23 NTSB Order No. EA-4797. 

24 Id. at 3. 

25 Id. at 4. 

26 See generally Sec. and Exchange Comm’n v. Comserv Corp., 908 F.2d 1407, 1415 n.10 (8th 
Cir. 1990) (explaining EAJA provisions “encourage relatively impecunious private parties to 
challenge unreasonable or oppressive governmental behavior by relieving such parties of the fear 
of incurring large litigation expenses”, quoting Spencer v. Nat’l Labor Rels. Bd., 712 F.2d 539, 
549-50 (D.C. Cir. 1983)); accord Application of Peacon, NTSB Order No. EA-4921 at 6 (2001) 
(explaining EAJA “was intended to encourage representation for those who would otherwise be 
without it”). 

27 Id. at 7. 
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Similarly, courts generally decline to award fees under EAJA when a third party is 

obligated to indemnify an EAJA applicant for fees.28  In Securities and Exchange Commission v. 

Comserv Corp., a seminal EAJA case cited by both parties, the U.S. Court of Appeals for the 

Eighth Circuit concluded an EAJA applicant who was entitled to indemnification of his attorney 

fees did not “incur” fees for purposes of EAJA.29  The court concluded the applicant “was able to 

pursue his defense in the [Government-filed] action secure in the knowledge that he would incur 

no legal liability for attorneys’ fees.  To hold he ‘incurred’ such fees is to turn the word [incur] 

upside down.”30 

 On the other hand, as applicant notes, an EAJA applicant may recover attorney fees when 

the applicant’s obligation to pay his or her attorney or legal representatives is contingent on 

recovery of fees under EAJA, provided clear evidence establishes the applicant and attorney 

actually agreed to such a contingency arrangement in advance.31  As the Sixth Circuit explained 

in Turner v. Commissioner of Social Security, the question of entitlement to fees under an EAJA 

provision similar to that at issue here must “turn on the claimant’s obligation to pay over any fee 

award to his attorney, and not on the existence of personal legal debt.”32  In Turner, the court held 

                                                 
28 See, e.g., United States v. Paisley, 957 F.2d 1161, 1164 (4th Cir. 1992) (“[A] claimant with a 
legally enforceable right to full indemnification of attorney fees from a solvent third party cannot 
be deemed to have incurred that expense for purposes of the EAJA, hence is not eligible for an 
award of fees under that Act.”). 

29 908 F.2d 1407, 1414-15 (8th Cir. 1990).  The employer, in turn, was entitled to indemnification 
of most of the fees by the employer’s insurer, and the insurer was entitled by right of subrogation 
to recover amounts paid in indemnification of its insured.  Id. at 1410. 

30 Id. 

31 See, e.g., Peacon, NTSB Order No. EA-4921 at 7; (2001); Application of Scott, NTSB Order 
No. EA-4472 at 8-9 (1996). 

32 680 F.3d 721, 724 (6th Cir. 2012). 
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“litigants ‘incur’ fees under the EAJA when they have an express or implied legal obligation to 

pay over such an award to their legal representatives” under a representation agreement.33  

B.  Application at Issue  

The narrow question in this case is whether applicant “incurred” the fees billed by his 

attorneys and therefore may recover fees from the Administrator under EAJA.  Having reviewed 

de novo the record and the parties’ briefs, we conclude applicant failed to show he “incurred” the 

fees associated with his legal defense in the underlying action.   

Although affidavits by applicant’s counsel and Mr. Darby, executed in connection with 

applicant’s EAJA application, attested to applicant’s responsibility for paying the fees, the record 

lacks any direct statement by applicant himself showing he is personally liable for the fees.  

Moreover, aside from multiple invoices, which raise a separate set of questions that we will 

discuss below, we find no direct evidence, such as an advance representation agreement or other 

business record created at or near the time an agreement should have been executed, that clearly 

establishes applicant’s personal responsibility for legal fees.   

The billing records in this case do not establish who bore responsibility for paying 

applicant’s legal expenses.  The evidence in this case, unlike evidence at issue in Livingston and 

Comserv, does not clearly establish Darby Aviation assumed responsibility for applicant’s legal 

defense.  The narrow question presented in this appeal, however, is whether the record supports a 

conclusion that applicant personally incurred the fees at issue.  The discrepancies among the 

invoices in this case raise substantial questions that preclude us from concluding applicant 

incurred the fees.    
                                                 
33 Id. at 725.  Similarly, consistent with the purpose of EAJA to encourage access to legal 
representation for the erstwhile-unrepresented, case law permits EAJA recovery by applicants 
whose attorneys represent them pro bono.  See, e.g., Watford v. Heckler, 765 F.2d 1562, 1567 
(11th Cir. 1985). 
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An invoice prepared by Mr. King, applicant’s predecessor counsel, listed “Darby”—

rather than applicant—as the “client” in the underlying enforcement action, suggesting, at 

minimum, applicant personally did not incur those fees.  Similarly, Anderson Weidner both 

addressed and mailed one invoice for services in applicant’s defense to Darby Aviation, and 

Darby Aviation partially paid for those services, later claiming the payment was in error.  Other 

Anderson Weidner invoices commingled work on applicant’s case with work on other matters, 

some or all of which involved work on behalf of Darby Aviation.  Most invoices, although 

directed to the attention of applicant, were addressed and mailed to Darby Aviation’s offices 

rather than to applicant’s home.  Finally, a number of invoices record that applicant’s attorneys 

consulted with Darby Aviation regarding “orders” and applicant’s “hearing” and note 

teleconferences on unspecified subjects with Darby Aviation executives.34  Applicant’s counsel 

acknowledged errors among certain invoices, but nonetheless we find the invoices, taken as a 

whole and including those generated separately and extemporaneously, fail to show applicant 

incurred the fees.  Beyond the invoices, the record lacks clear evidence applicant personally 

“incurred” fees for purposes of the statute. 

We find no merit in applicant’s alternative argument, citing Turner, that “an applicant 

incurs fees even if the applicant is not legally obligated to pay them.”35  We do not read Turner, a 

factually-distinguishable contingency-fee case, to create the unqualified right to recovery.  We 

                                                 
34 We are not suggesting it was improper or extraordinary for applicant’s defense team to confer 
with his employer for purposes of representing him, or that evidence of consultation with an 
airman’s employer will, in every case, suggest an applicant did not “incur” fees.  We would 
naturally expect to see records of such conferences whenever enforcement action arises from acts 
or omissions that occurred in an airman’s employment, as occurred here.  However, in this 
particular case, the invoices together suggest involvement by applicant’s employer, to some 
extent, in the firm’s representation of applicant. 

35 Applicant’s Br. at 9. 
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likewise find no merit in applicant’s reliance on Morrison v. Commissioner of Internal Revenue, 

which arose under a statute that differs substantially and in a controlling respect from the statute 

at issue in this case, and which speaks to the scenario in which a disinterested third party (such as 

an employer) has paid legal fees on an EAJA applicant’s behalf.36  Even if Morrison were 

applicable in this case, the court’s holding in Morrison still would require applicant, as a 

condition of EAJA recovery, to have assumed either an “absolute” or “contingent” obligation to 

repay the fees originally paid on his behalf by a third party (presumably, Darby Aviation).37  

Applicant has not demonstrated he incurred such an obligation. 

The result we reach in this case should encourage litigants and their attorneys, from the 

outset of legal representation, to document litigants’ responsibilities with respect to the payment 

of attorney fees incurred in the course of defending enforcement actions.38  Although an advance 

representation agreement is certainly not required as a condition of EAJA recovery, some clear 

evidence of responsibility on an applicant’s part—such as an advance agreement or even clear, 

accurate invoices that raise no question as to who bears financial responsibility—would clarify 

ambiguities and inconsistencies that exist in this case.   

                                                 
36 565 F.3d 658 (9th Cir. 2008). Unlike the EAJA statute at issue in this case—5 U.S.C. 
§ 504(a)(1), which permits recovery by a “prevailing party” of fees and expenses “incurred by 
that party” (emphasis added)—the statute at issue in Morrison, 26 U.S.C. § 7430(a)(2), permits 
recovery of “reasonable litigation costs incurred in connection with” an administrative 
proceeding within the Internal Revenue Service.   

37 Id. at 666. 

38 See Peacon, NTSB Order. No. EA-4921 at 7 (“In the future, to support a finding of an actual 
contingency arrangement, we will require written documentation created at the time counsel is 
hired.  Oral statements, under oath or not, will not suffice.  Nor will written agreements entered 
after the fact.  With the possibility of EAJA recovery well known to the administrative bar, it is 
not unreasonable to expect that parties be aware of our precedent at the time of going forward. 
Nor is it unreasonable to expect parties to enter written agreements evidencing their obligations 
to each other.”). 
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Because the record lacks clear evidence that applicant bore responsibility for his own 

legal fees, we need not reach applicant’s second argument with respect to whether he is entitled 

to recovery of fees generated before counsel filed a notice of appearance in the underlying 

enforcement action. 

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Applicant’s appeal is denied; and 

 2.  The law judge’s denial of EAJA fees is affirmed. 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
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