
8512 
 

                                           SERVED: August 1, 2013 
 
                                           NTSB Order No. EA-5672 
 
 
 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 1st day of August, 2013 
 
 
   __________________________________ 
                                        ) 
   MICHAEL P. HUERTA,               ) 
   Administrator,                       ) 
   Federal Aviation Administration,    ) 
                                        ) 
                   Complainant,      ) 
                                        )       Docket SE-19504         
     v.                 )  
                                        ) 
   GREGORY DEAN SMITH,  ) 
      ) 
                   Respondent.          ) 
                                        ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 

1.  Background 

 Respondent appeals the written order of Chief Administrative Law Judge Alfonso J. 

Montaño, served in this proceeding on June 14, 2013.1  By that order, the law judge denied 

                                                 
1 A copy of the law judge’s order is attached. 
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respondent’s motion for leave to file a late appeal and terminated the proceeding.  We deny 

respondent’s appeal. 

 a.  Facts  

 On April 29, 2013, the Administrator issued an order revoking respondent’s airline 

transport pilot (ATP), flight instructor and first class airman medical certificates on an 

emergency basis,2 for his alleged refusal to submit to random drug testing.3  Under 49 C.F.R. 

§ 821.53, respondent’s deadline for filing an appeal from the emergency order was May 9, 

2013.4  On June 5, 2013 (29 days after the appeal was due), respondent, through counsel, filed a 

motion for leave to file a late filed appeal, a late answer, and a motion for expedited review.  In 

the motion, respondent admitted the appeal and answer were not timely filed but asserted good 

cause existed for accepting the late filed appeal and answer as respondent was not represented by 

counsel at the time he received the emergency order.  Respondent contended serious injustice 

would occur if the case was dismissed on procedural grounds, as his 40-year career with 

25,000 hours of flight time would be lost and he would be unable to make a living. 

                                                 
2 This case proceeds pursuant to the Administrator's authority to issue orders immediately 
effective under 49 U.S.C. §§ 44709(e) and 46105(c), and in accordance with the Board's Rules of 
Practice governing emergency proceedings, codified at 49 C.F.R. §§ 821.52-821.57, as amended, 
77 Federal Register 63252-53, October 16, 2012. 

3 The order alleged respondent refused to submit to random drug testing under 14 C.F.R. 
§ 120.7(o) and failed to remain at the testing site until the testing process was complete under 
49 C.F.R. § 40.191(a)(2) and (3).  

4 The emergency order included appeal rights with instructions, stating “You may appeal from 
this Emergency Order within ten (10) days from the date of its service, which is April 29, 2013, 
by filing a Notice of Appeal with the Office of Administrative Law Judges, National 
Transportation Safety Board… 490 L’Enfant Plaza East, SW, Washington, DC 20594 (telephone 
(202) 314-6150).”  See Administrator’s emergency order of revocation, dated April 29, 2013.   
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 On June 6, 2013, the Administrator contacted the NTSB Office of Administrative Law 

Judges (ALJ) to verify respondent had not made an initial filing prior to filing of the motion.  

The Office of ALJ confirmed respondent had not filed an appeal to the emergency order of 

revocation prior to June 5, 2013.  On June 6, 2013, the Administrator filed a motion to deem the 

factual allegations admitted based upon respondent’s failure to submit a timely notice of appeal. 

 b.  Law Judge’s Order 

 The law judge’s order discussed the procedural history of the case at length.  Citing to 

Administrator v. Harris,5 the law judge noted the Board previously held the act of filing an 

appeal is essentially a pro forma task.  He concluded respondent’s justification for the late filed 

appeal did not constitute good cause and subsequently denied respondent’s motion, granted the 

Administrator’s motion, and terminated the proceeding. 

 c.  Issue on Appeal 

 Respondent appealed the law judge’s order.  Respondent contends the law judge erred in 

finding good cause did not exist for accepting the late filed appeal because respondent was not 

represented by counsel when he first received the order.  The Administrator opposes 

respondent’s arguments, and urges us to affirm the law judge’s decision. 

2.  Decision 

On appeal, we review the law judge’s decision de novo, as our precedent requires.6 

 We reject respondent’s argument that good cause exists to excuse his untimely appeal.  

The Board strictly adheres to the standards of timeliness set out in our Rules, only excusing 

                                                 
5 NTSB Order No. EA-5510 (2004). 

6 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2013); Administrator v. Frohmuth and 
Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No. 
EA-3450 (1991); Administrator v. Schneider, 1 N.T.S.B. 1550 (1972) (in making factual 
findings, the Board is not bound by the law judge's findings). 
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procedural defects upon a showing of good cause.7  To the extent respondent argues good cause 

exists under a theory of not being represented by counsel, we long have held that delays caused 

by securing legal representation do not constitute good cause for a late filed appeal.8  

Furthermore, as the law judge noted, we find the act of filing an appeal is essentially a pro forma 

task.9  We find no reason to depart from this long-established jurisprudence.10   

 ACCORDINGLY, IT IS ORDERED THAT: 

1.  Respondent’s appeal is denied; and 

2.  The law judge’s order is affirmed. 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
 
 

                                                 
7 See, e.g., Administrator v. Near, 5 NTSB 994 (1986); Administrator v. Hooper, 6 NTSB 559, 
560 (1988), on remand from Hooper v. Nat’l Transp. Safety Bd., 841 F.2d 1150 (D.C. Cir. 
1988); see also 49 C.F.R. § 821.11(a) (stating the Board may grant an extension of time to file 
any document upon a showing of good cause). 

8 Administrator v. Harris, NTSB Order No. EA-5510 at 2 (2004). 

9 Id. 

10 While not dispositive of this case, we also note respondent acknowledged in his brief that he 
successfully filed timely pro se notices of appeal in two other enforcement proceedings.  See 
Appeal Br. at 3. 
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