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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 14th day of February, 2012 
 
 
   __________________________________ 
                                        ) 
   J. RANDOLPH BABBITT,               ) 
   Administrator,                       ) 
   Federal Aviation Administration,    ) 
                                        ) 
                   Complainant,      ) 
                                        )       Docket SE-19064            
     v.                 )  
                                        ) 
   MARTIN T. MONTAGUE,  ) 
      ) 
                   Respondent.          ) 
                                        ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 

1.  Background 

 Respondent appeals the written order of Chief Administrative Law Judge William E. 

Fowler, Jr., served in this proceeding on August 15, 2011.1  By that order, the law judge denied 

respondent’s motion for acceptance of his late filed answer, granted the Administrator’s motion 
                                                 
1 A copy of the law judge’s order is attached. 
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to deem the factual allegations admitted, and entered judgment on the pleadings.  We deny 

respondent’s appeal. 

 a.  Facts  

 On March 17, 2011, the Administrator issued an order suspending respondent’s airman 

mechanic certificate with airframe and powerplant ratings for 45 days for various maintenance 

violations.2  Respondent filed a timely notice of appeal on March 21, 2011.  The Administrator 

reissued the order in this case as the complaint on March 23, 2011.  Under 49 C.F.R. § 821.31, 

respondent’s deadline for filing an answer to the complaint was April 12, 2011.3   

 As of June 22, 2011, the ALJ had not received respondent’s answer so a staff member 

attempted to contact respondent’s counsel to find out if the case had settled or if respondent had 

abandoned his appeal.  Respondent’s counsel, Charles Mathews, contacted the Office of ALJ on 

June 24, 2011, informing them he had filed an answer and would provide proof of service.  On 

July 14, 2011, the Administrator filed a motion to deem the factual allegations admitted based 

upon respondent’s failure to submit an answer. 

 On July 25, 2011 (3.5 months after the answer was due), respondent filed a reply motion, 

a motion to accept a late filed answer, and an answer.4  In the motion, respondent admitted the 

                                                 
2 The order alleged respondent failed to make proper maintenance record entries under 14 C.F.R. 
§ 43.9(a), failed to properly perform maintenance under 14 C.F.R. § 43.13(a) and (b), and failed 
to properly perform an inspection to determine aircraft airworthiness under 14 C.F.R. § 43.15(a). 

3 On March 24, 2011, the NTSB Office of Administrative Law Judges (ALJ) case manager sent a 
docketing letter to respondent’s counsel.  The letter emphasized the importance of a timely filed 
answer, stating, “Failure to file an answer may be deemed an admission of the truth of the 
allegations in the complaint.  Therefore:  THE FILING OF A TIMELY ANSWER IS A VERY 
IMPORTANT STEP IN THE PROTECTION OF RESPONDENT’S APPEAL RIGHTS.”   See 
Case Management Letter, dated March 24, 2011 (emphasis in the original).   
4 Respondent used NTSB Form 2005.1 for his answer.  This form, publically available on the 
Office of ALJ’s website, provides respondents (usually pro se litigants) a fill-in-the-blank 
answer. 
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answer was not timely filed but asserted good cause existed for accepting the late filed answer 

due to inadvertence and excusable neglect.  In an affidavit, Mr. Mathews specifically contended 

he drafted the answer on April 1, 2011, and gave the answer to an associate at his firm to file.  

However, between April 1 and 12, the associate left the firm, never filed the answer, and never 

informed Mr. Mathews of this fact.  Mr. Mathews further contends he only realized the answer 

was not filed when he received the Administrator’s July 14th motion.  To additionally support his 

argument, Mr. Mathews stated he had a ten-week long trial commencing May 4, 2011.  The trial 

was in a different county than where his office was located so he was rarely in the office during 

the ten-week period.  Respondent contended since good cause existed and no prejudice resulted 

to the Administrator, the law judge should accept the late filed answer. 

 b.  Law Judge’s Order 

 The law judge’s order discussed the procedural history of the case at length.  Citing 

Administrator v. Diaz,5 the law judge noted that the proper standard of review was whether a 

respondent could show good cause, not whether the Administrator could show prejudice.  He 

concluded respondent’s justification for the late filed answer did not constitute good cause and 

subsequently denied respondent’s motion, granted the Administrator’s motion, and entered 

judgment on the pleadings. 

 c.  Issue on Appeal 

 Respondent appealed the law judge’s order.  Respondent contends the law judge erred in 

finding good cause did not exist for accepting the late filed answer based upon inadvertence and 

excusable neglect.  On behalf of respondent, Mr. Mathews reiterates the two bases he raised 

below—1) he drafted the answer on April 1, 2011, but his associate failed to file it and 2) his 

                                                 
5 NTSB Order No. EA-4990 (2002), affirmed sub. nom., 65 Fed.Appx. 594 (9th Cir. 2003).  
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time was consumed by a ten-week trial commencing May 4, 2011.  The Administrator opposes 

respondent’s arguments, and urges us to affirm the law judge’s decision. 

2.  Decision 

 We reject respondent’s argument that good cause exists to excuse his untimely answer.  

The Board strictly adheres to the standards of timeliness set out in our Rules, only excusing 

procedural defects upon a showing of good cause.6  To the extent respondent argues good cause 

exists under a theory of excusable neglect, we expressly refused to adopt this more lenient 

standard of excusable neglect in cases involving untimely appeals.7  We find no reason to depart 

from this long-established jurisprudence.8   

 a.  Failure of Associate to File Brief 

 Respondent’s counsel argues the answer was inadvertently not filed because of his former 

associate.  We find this argument meritless.  As counsel of record, Mr. Mathews bore sole 

responsibility to timely file the answer on behalf of respondent.  Our prior caselaw clearly shows 

a legal staff’s procedural errors do not constitute good cause.  In Administrator v. Hamilton, we 

noted, “[c]ounsel is expected to know and abide by procedural deadlines, and is responsible for 

actions of [] staff.”9  In Administrator v. Earle, we affirmed Hamilton stating,  

[c]ounsel who choose to rely on support staff to help them meet their 
responsibilities, by performing such tasks as docketing orders or tracking 

                                                 
6 See, e.g., Administrator v. Near, 5 NTSB 994 (1986); Administrator v. Hooper, 6 NTSB 559, 
560 (1988), on remand from Hooper v. Nat’l Transp. Safety Bd., 841 F.2d 1150 (D.C. Cir. 
1988); see also 49 C.F.R. § 821.11(a) (stating the Board may grant an extension of time to file 
any document upon a showing of good cause). 

7 See Administrator v. TPI International Airways, Inc., NTSB Order No. EA-3931 (1993). 

8 While we decline to depart from our jurisprudence on the timeliness of filings, it is apparent 
respondent’s interests were not well served by his attorney in this case.     

9 NTSB Order No. EA–3496 at n.4 (1992). 
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deadlines, run the risk that clerical mistakes, omissions, or errors may deprive 
them of actual notice that an important document requiring prompt attention or 
processing has been received.  It follows that good cause would rarely exist for 
excusing a procedural default resulting from the taking of such a risk.10  

In Earle, we also cautioned counsel that a heightened level of staff supervision would be 

warranted during a period of staff transition, such as in the case sub judice.11 

 b.  Respondent’s Counsel’s  Trials 

 Mr. Mathews also argues he had good cause for failing to file the answer because he was 

engaged in a ten-week trial in a different county starting on May 4, 2011, and, thus, was often 

not at his office.  He stated,  

Trial is an all encompassing, all consuming endeavor which requires one hundred 
percent of an attorney’s focus.  To give the trial process any less would be a 
disservice to the profession.  It would be a miscarriage of justice to attribute a lack 
of diligence to Mr. Mathews because he did not drop everything to file an Answer 
the Friday before a trial on Monday.  If anything, Mr. Mathews was diligent in 
attending to and preparing for trial.  Since the end of that trial, Mr. Mathews has 
diligently pursued Respondent’s matter throughout the course of the appeal 
process.   

Appeal Br. at 2.12  We find this argument fails to constitute good cause.  Mr. Mathews’ ten-week 

long trial started 21 days after his answer was due to the law judge in this case.  Further, we find 

the 3.5 month delay from the initial filing due date on Mr. Mathews’ part (from April 12 to July 

25) shows a complete lack of due diligence in pursuing this appeal.  Mr. Mathews’ focus clearly 

was not on respondent’s case during this time.     

 

  

                                                 
10 NTSB Order No. EA-4769 at 2 (1999). 

11 Id. at n.4. 

12 Mr. Mathews refers to Friday, June 24, 2011, when the Office of ALJ made contact with him 
and the following Monday when he was in trial. 
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 ACCORDINGLY, IT IS ORDERED THAT: 

1.  Respondent’s appeal is denied; and 

2.  The law judge’s order and sanction are affirmed. 

 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
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