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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 12th day of August, 2011 
 
 
 
   __________________________________ 
                                     ) 
    J. RANDOLPH BABBITT,     ) 
   Administrator,       ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
                                     )    Docket SE-18542RM             
     v.                      ) 
                                     ) 
   LANCE Z. RICOTTA,      ) 
          ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 
 
 
 
 OPINION AND ORDER 
 

 Respondent appeals the decision and order on remand of 

Administrative Law Judge Patrick G. Geraghty, issued May 14, 

2010, in this matter.1  By that decision, the law judge re-

                                                 
1 Copies of the May 14, 2010 decision and order, as well as the 
August 18, 2009 oral initial decision, are attached. 
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affirmed his conclusion that respondent was not eligible for a 

waiver of sanction pursuant to the Aviation Safety Reporting 

Program (ASRP).2  The law judge therefore affirmed the 45-day 

suspension of respondent’s airline transport pilot (ATP) 

certificate, based on alleged violations of 14 C.F.R. 

§§ 91.13(a)3 and 91.123(a).4  We deny respondent’s appeal. 

 The Administrator’s order, issued March 3, 2009, which 

serves as the complaint against respondent, alleged that 

respondent operated an Aero Commander 1121B on an instrument 

flight rules (IFR) flight with one passenger on February 21, 

2008, which departed from Henderson Executive Airport in 

                                                 
2 Under the ASRP, the Administrator may waive the imposition of a 
sanction, despite the finding of a regulatory violation, as long 
as certain other requirements are satisfied.  Aviation Safety 
Reporting Program, Advisory Circular 00-46D at ¶ 9c (Feb. 26, 
1997).  The Program involves filing a report with the National 
Aeronautics and Space Administration (NASA), which may obviate 
the imposition of a sanction where (1) the violation was 
inadvertent and not deliberate; (2) the violation did not 
involve a criminal offense, accident, or action found at 49 
U.S.C. § 44709; (3) the person has not been found in any prior 
FAA enforcement action to have committed a regulatory violation 
for the past 5 years; and (4) the person completes and mails a 
written report of the incident to NASA within 10 days of the 
violation. 

3 Section 91.13(a) provides that, “[n]o person may operate an 
aircraft in a careless or reckless manner so as to endanger the 
life or property of another.” 

4 Section 91.123(a) provides that, “[w]hen an ATC clearance has 
been obtained, no pilot in command may deviate from that 
clearance unless an amended clearance is obtained, an emergency 
exists, or the deviation is in response to a traffic alert and 
collision avoidance system resolution advisory.” 
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Henderson, Nevada.  The complaint stated that respondent 

received a clearance from air traffic control (ATC) with 

instructions to climb to and maintain an altitude of 11,000 feet 

mean sea level (msl).  However, the complaint alleged that 

respondent deviated from this clearance by climbing above 

11,000 feet msl.   

 Respondent filed a timely answer to the Administrator’s 

complaint, in which he admitted that he operated the aircraft at 

issue as pilot-in-command, and that ATC issued to him a 

clearance, which he acknowledged, with instructions to climb to 

and maintain 11,000 feet altitude msl.  Respondent’s answer also 

contained multiple affirmative defenses, among which respondent 

alleged that he was eligible for a waiver under the ASRP, and 

that the air data computer (ADC) in the aircraft had failed, 

which resulted in his altitude not being properly reported to 

him during the flight. 

 The law judge held a hearing concerning respondent’s 

affirmative defenses.  Respondent testified on his own behalf, 

and called three witnesses, including the air traffic controller 

on duty during the flight at issue who instructed respondent to 

climb to and maintain 11,000 feet altitude msl.  The 

Administrator responded to respondent’s case by calling three 

other witnesses and presenting exhibits, such as radar data and 

the ATC voice recording from the flight.   
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 At the conclusion of the hearing, the law judge determined 

that the Administrator proved respondent violated the 

regulations, as charged.  The law judge acknowledged that 

respondent testified that he proceeded to 11,000 feet altitude 

msl and did not proceed above that altitude until ATC had 

instructed him to do so.  The law judge stated, however, that 

the air traffic controller who handled the flight testified the 

aircraft continued to climb past 11,000 feet altitude msl to 

approximately 12,000 feet altitude msl; as a result, the 

controller instructed respondent to climb expeditiously to 

13,000 feet altitude msl, because respondent was in conflict 

with a Jet Blue aircraft.   

 The law judge determined the Administrator successfully 

rebutted respondent’s contention that a failure of his equipment 

prevented him from complying with the ATC instruction to climb 

to and maintain 11,000 feet altitude msl.  The law judge 

determined that respondent filed a timely report with NASA for 

the ASRP, but did not carry the burden of proof to show that his 

violation was inadvertent.  The law judge affirmed the 

Administrator’s sanction. 

 Following respondent’s first appeal of the law judge’s 

decision, we remanded the case to the law judge for 

clarification concerning his determination that respondent was 

not eligible for a waiver of sanction because he failed to show 
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his conduct was inadvertent.  We stated the law judge’s decision 

concerning the “not deliberate and inadvertent” prong of the 

ASRP test lacked precision. 

 Following our remand, the law judge issued a written 

decision and order, in which he clarified the basis for his 

finding that respondent’s actions were not inadvertent.  The law 

judge correctly stated, concerning this prong of the ASRP test, 

that a respondent must establish that his or her actions were 

both not deliberate and inadvertent.5  In the case at issue, the 

law judge stated respondent did not prove his actions were 

inadvertent.  The law judge stated the following evidence 

supports this conclusion: respondent received and acknowledged 

the ATC instruction; the aircraft instrumentation was 

functioning properly; and inattention does not excuse failure to 

comply with an ATC instruction, because “a reasonable and 

prudent pilot is expected to be continuously aware of and to 

utilize all relevant instrument data available.”  Decision and 

Order at 3.  The law judge also reminded the parties of the 

statement in our original Opinion and Order that respondent did 

                                                 
5 Administrator v. Ferguson and Bastiani, 3 NTSB 3068, 3070 
(1980), aff’d, Ferguson v. NTSB, 678 F.2d 821 (9th Cir. 1982); 
see also, e.g., Administrator v. Schwarzman, NTSB Order No. EA-
5468 at 14—15 (2009); Administrator v. Blum, NTSB Order No. EA-
5371 at 9—10 (2008). 
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not present any evidence to support his claim that inattention 

was the reason why he deviated from the ATC instruction.6  

 On appeal, respondent argues that the law judge incorrectly 

analyzed the “not deliberate and inadvertent” prong of the ASRP 

standard of review.  In particular, respondent contends the law 

judge’s statement concerning inattention and inadvertence was 

erroneous, and that, in this case, the evidence shows respondent 

did not ignore his instruments, but simply misread them.  As a 

result, respondent asserts the opinion of the Court of Appeals 

for the Ninth Circuit in Ferguson v. NTSB, 678 F.2d 821 (1982), 

supports his defense.  In Ferguson, the Ninth Circuit opined, “a 

pilot acts inadvertently when he flies at an incorrect altitude 

because he misreads his instruments.  But his actions are not 

inadvertent if he engages in the same conduct because he chooses 

not to consult his instruments to verify his altitude.”  Id. at 

828.  Respondent asserts he incorrectly read his altimeter and 

that of his co-pilot, and therefore his failure to comply with 

the ATC instruction to maintain 11,000 feet was inadvertent.   

 The evidence does not support respondent’s contention.  

First, respondent only offers his own self-serving testimony as 

evidence that he misunderstood his instruments.  Respondent does 

not explain how he misread both his altimeter and his copilot’s 

                                                 
6 Administrator v. Ricotta, NTSB Order No. EA-5519 at 10 (2010). 
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altimeter, which are two separate instruments, independent of 

one another.  Respondent also does not acknowledge or address 

the fact that he had access to other instruments, such as the 

vertical speed indicator and attitude indicator, to indicate 

that the aircraft was climbing or was not level at a certain 

altitude.7  Respondent argues he believed he leveled off at 

11,000 feet msl, when really he was at 12,000 feet msl.  The 

evidence, however, shows respondent was in a continuous climb, 

past his clearance limit of 11,000 feet msl and through 12,000 

feet msl.  Exhs. C-3 (ATC plot with tracking data) and C-4 

(video simulation of flight based on radar data); Tr. at 82 

(testimony of FAA support specialist Larry McMahon that radar 

data showed respondent proceeded to 12,100 feet msl).  Only 

after respondent reached 12,100 feet msl did the air traffic 

controller contact respondent and re-clear him to expedite 

through 13,000 feet msl, to resolve a loss of separation with 

the Jet Blue aircraft.8   

                                                 
7 At the hearing, one of the Administrator’s witnesses testified 
a pilot flying in instrument meteorological conditions on an IFR 
flight plan would not limit his or her instrument scan to the 
pilot’s and copilot’s altimeters for monitoring and verifying 
the aircraft’s altitude.  Tr. at 99—100.  Respondent does not 
refute the FAA inspector’s testimony that a pilot flying IFR in 
these conditions would be expected to perform a cross-scan of 
these instruments.  In this regard, see Administrator v. 
Kooistra, NTSB Order No. EA-5588 at 12 n.12 (2011). 

8 Respondent failed to report to ATC that he reached 11,000 feet 
msl, even though he had informed ATC when he reached both 
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 We have previously held that pilots must strictly adhere to 

ATC instructions.9  We will not find that a pilot’s failure to 

comply with such instructions as inadvertent absent compelling 

evidence to show that the failure occurred due to a mistake.10  

Respondent did not prove such a mistake in this case; his 

inability to show a mechanical defect, combined with his failure 

to explain why he did not attempt to utilize other equipment in 

the aircraft to determine or estimate his altitude, indicates 

that he did not act inadvertently.  In addition, as explained 

above, the evidence does not support respondent’s assertion that 

he incorrectly perceived his altimeter. 

 Respondent also contends the law judge incorrectly 

characterized his conversation with the Administrator’s attorney 

at the hearing concerning this prong of the ASRP test.  

Respondent does not explain how the law judge’s characterization 

prejudiced his defense concerning inadvertence.  We find the law 

judge’s description of this conversation as a colloquy that was 

                                                 
(..continued) 
5,000 feet msl and 7,000 feet msl.  Exh. C-4.  Respondent 
testified that he believed he leveled off at 11,000 feet msl for 
20 to 30 seconds, which would have allowed enough time for him 
to report his altitude. 

9 See, e.g., Administrator v. McCarthney, NTSB Order No. EA-5304 
at 8—9 (2007) (citing several cases and stating, “[w]e have 
adhered to [a] standard of stringent compliance with ATC 
instructions in a number of cases”). 

10 See id. at 10. 
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not part of his initial decision does not constitute reversible 

error, as we resolve respondent’s appeal based on the law 

judge’s analysis of the “not deliberate and inadvertent” prong 

of the ASRP test.   

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.   Respondent’s appeal is denied; 

 2.   The law judge’s decision and order is affirmed; and 

 3. The 45-day suspension of respondent’s ATP certificate 

shall begin 30 days after the service date indicated on this 

opinion and order.11 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, 
and WEENER, Members of the Board, concurred in the above opinion 
and order.  SUMWALT, Member, joined by WEENER, Member, submitted 
the following concurring statement. 
 
 
Member Robert L. Sumwalt III, Concurring 
 
As someone who made a living by flying aircraft for over thirty 
years, this case troubled me. Pilots are taught, and the Federal 
Aviation Regulations (FARs) provide, that if a pilot is involved 
in an incident or occurrence involving a violation of FARs, a 
pilot may file a report under the provisions of the Aviation 
Safety Reporting Program (ASRP). If such a report is filed in a 
timely manner, “although a finding of violation may be made, 
neither civil penalty nor certificate suspension will be imposed 
if … the violation was inadvertent and not deliberate.”12    
 

                                                 
11 For the purpose of this order, respondent must physically 
surrender his certificate to a representative of the Federal 
Aviation Administration pursuant to 14 C.F.R. § 61.19(g). 

12 Aviation Safety Reporting Program, Advisory Circular 00-46D 
(Feb. 26, 1997).  
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I served as a research consultant for NASA’s Aviation Safety 
Reporting System (ASRS) for a decade, and in those years, I 
studied literally thousands of ASRS reports. I know that for the 
most part, a professional pilot does not intentionally deviate 
from his or her assigned altitude; in my opinion, the vast 
majority of such deviations are inadvertent and not deliberate.  
 
What, then, makes the instant case different? When determining 
this from a legal perspective, the pilot has the opportunity and 
the obligation to explain the circumstances. Although offering 
an affirmative defense, the respondent before us did not attempt 
to prove that his altitude deviation was inadvertent and not 
deliberate, but instead continued to assert an unproven claim 
that an instrument malfunction led to the altitude deviation. 
 
In an affirmative defense, the burden shifts to the respondent 
to prove his or her case.  By continuing to insist that his 
instruments failed to provide accurate information – something 
that the ALJ and the majority find to be incredible based on the 
evidence before us – the respondent failed to meet this burden.  
 
There is an old saying that “‘Tis a poor carpenter that blames 
his tools.” By blaming his equipment in this case, the 
respondent missed an opportunity to learn from his error. 
According to FAA Advisory Circular AC-00-46D, the FAA considers 
the filing of an ASRS report “to be indicative of a constructive 
attitude. Such an attitude will tend to prevent future 
violations.”13  Here, however, the respondent’s attitude was less 
constructive than evasive; in an attempt to cite faulty 
equipment, he failed to focus on what was necessary to prove 
from a legal perspective – showing that his actions were 
inadvertent and not deliberate.  
 
ASRS is a critical program born from an accident investigated by 
the NTSB. It is there to encourage those in aviation to report 
problems so systemic issues can be identified. In return for 
using this program, if the FAA does pursue an enforcement 
action, it is incumbent on an individual to be forthright and to 
focus on proving that the actions were inadvertent and not 
deliberate. The respondent in this case failed to do either. 

                                                 
13 Id. 
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