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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 7th day of July, 2011 
 
 
   __________________________________ 
                                     ) 
   J. RANDOLPH BABBITT,          ) 
   Administrator,                    ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
            )   Docket SE-17865RM 
        v.          ) 
             ) 
   JOHN WAYNE FERGUSON,       ) 
         ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 
  
 
 
 OPINION AND ORDER 
 
 

Respondent appeals the second oral initial decision1 of 

Administrative Law Judge Patrick G. Geraghty, in which he 

affirmed the Administrator’s order of suspension of respondent’s 

airline transport pilot (ATP) certificate, based on respondent’s 

                                                 
1 Copies of both initial decisions, which are excerpts from the 
hearing transcripts, are attached. 
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alleged violations of 14 C.F.R. §§ 135.293(a) and (b),2 

135.299(a),3 and 91.13(a).4  We deny respondent’s appeal. 

We revisit this case after having remanded it to the law 

judge to provide respondent the opportunity to further cross-

examine an FAA witness.  In Administrator v. Ferguson, NTSB 

Order No. EA-5505 at 7—8 (2010), in response to a remand from 

the Court of Appeals to the Ninth Circuit, we stated as follows:  

[W]e recognize that the Ninth Circuit believes that 
the law judge should have allowed respondent’s counsel 
to question Inspector Conte more fully in this case. 
As such, we are compelled to remand this case to the 
law judge so that he may oversee an additional hearing 
at which respondent’s counsel may again cross-examine 
Inspector Conte. 
 

In this aforementioned opinion, we summarized the case in 

detail, and believe it necessary only to cite the pertinent 

facts herein.  The Administrator charged respondent with the 

                                                 
2 Section 135.293(a) requires regular written or oral tests given 
by the Administrator or an authorized check pilot on a variety 
of subjects.  Section 135.293(b) requires additional competency 
checks in a particular aircraft or class of aircraft.  

3 Section 135.299(a) states that, “[n]o certificate holder may 
use a pilot, nor may any person serve, as a pilot in command of 
a flight unless, since the beginning of the 12th calendar month 
before that service, that pilot has passed a flight check in one 
of the types of aircraft which that pilot is to fly.”  The 
section further requires checks on certain aspects of flight, 
such as takeoffs, landings, and flights over one route segment. 

4 Section 91.13(a) states that, “[n]o person may operate an 
aircraft in a careless or reckless manner so as to endanger the 
life or property of another.”   
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above-cited regulations after respondent operated a Bell 

helicopter (hereinafter N62HF) on three passenger-carrying 

flights on June 26, 2005——the day of a NASCAR race——from Napa 

Airport to the nearby Infineon Raceway.  The Administrator 

presented several witnesses and exhibits to prove respondent 

operated the helicopter with passengers on behalf of Wine 

Country Helicopters on the day in question.  In particular, the 

Administrator produced an invoice from Wine Country Helicopters 

to Henry Aviation for $8,670; a copy of a check from Henry 

Aviation for payment to Wine Country Helicopters for $8,670; 

photographs of passengers aboard the aircraft, on which the name 

of Wine Country Helicopters was painted; and a flight 

maintenance log reflecting the June 26, 2005 flights, among 

other exhibits.  The Administrator also called several 

witnesses, including Wayne Lackey, the owner and chief pilot of 

Wine Country Helicopters, who testified that he planned to 

dedicate use of N62HF to Henry Aviation for the day on June 25 

and 26.  At the hearing in 2007, the Administrator concluded the 

case-in-chief by calling FAA Aviation Safety Inspector Richard 

Conte, who investigated the flights at issue and opined 

respondent violated the regulations, as charged. 

 Respondent appealed the law judge’s 2007 oral initial 

decision.  In his original appeal, respondent had argued the law 
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judge erred in not allowing respondent’s counsel to cross-

examine Inspector Conte concerning how much weight Inspector 

Conte placed on the different types of evidence he gathered in 

forming his opinion regarding the alleged violations.  

Respondent also argued the law judge erred in not allowing 

certain other questions on cross-examination of Inspector Conte.  

In our 2008 opinion and order, NTSB Order No. EA-5360 (2008), we 

found these arguments concerning the law judge’s evidentiary 

rulings without merit, based principally on our long-held case 

law that we review law judges’ evidentiary rulings under an 

abuse of discretion standard, provided the respondent can also 

show he or she suffered prejudice as a result of the rulings at 

issue.  Therefore, we originally affirmed the law judge’s 

decision.   

Respondent appealed our order to the Ninth Circuit Court of 

Appeals.  The Ninth Circuit disagreed with our opinion, holding 

that we abused our discretion in affirming the law judge’s 

initial decision, because Inspector Conte “was the FAA’s lone 

witness as to the revenue-generating nature of the disputed 

flights,” and that the law judge erred in “[curtailing] 

Ferguson’s cross-examination of Conte on so many aspects of his 

testimony as to this central issue.”  Ferguson v. FAA, 352 

Fed.Appx. 192, 193 (9th
 
Cir. 2009).  The Ninth Circuit stated 



 
 
 
 

5

 

that the law judge’s “reliance on [Inspector Conte’s] testimony, 

particularly as to the contents of the flight logs, makes clear 

that the error was prejudicial.”  Id.  The court vacated our 

decision and remanded the case to us.  As a result of this 

remand, we remanded the case to the law judge with direction to 

hold an additional hearing, to allow respondent to cross-examine 

Inspector Conte again. 

 Pursuant to our opinion and order, the law judge held a 

hearing on January 20, 2011, at which Inspector Conte again 

testified.  The law judge did not accept any additional 

evidence, other than Inspector Conte’s testimony.5  At the 

hearing, respondent’s counsel engaged in a lengthy cross-

examination, but did not inquire about how Inspector Conte 

weighed the variety of evidence in determining whether 

respondent operated N62HF for compensation or hire on June 26, 

2005.  Inspector Conte confirmed he did not know whether the 

time on the invoice Wine Country Helicopters sent to Henry 

                                                 
5 The law judge’s limiting of the hearing occurred by way of a 
pretrial order in response to respondent’s motion for 
clarification of the law judge’s order scheduling the hearing.  
Respondent’s motion sought to compel the Administrator to file 
discovery responses.  The law judge denied the motion on the 
basis that the Ninth Circuit’s opinion, and the Board’s opinion 
on remand, indicated the law judge erred only in curtailing 
respondent’s cross-examination of Inspector Conte.  At the 
hearing, respondent did not object to or mention the law judge’s 
limitation of the scope of the hearing, nor did he attempt to 
introduce any additional evidence or witnesses. 
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Aviation, Exh. C-10, reflected time for one, two, three, four, 

or more helicopters, but that he believed all the time reflected 

was time charged for operation of N62HF.  Inspector Conte stated 

he did not know how many helicopters Wine Country Helicopters 

operated on June 26, 2005.  Even though he stated he does not 

believe respondent was an employee of Wine Country Helicopters, 

Inspector Conte opined that respondent operated N62HF on behalf 

of Wine Country Helicopters on the day in question, as 

Mr. Lackey stated such to Inspector Conte.  Tr. at 25—26.  

Inspector Conte also stated it is not necessary for a pilot to 

know personally all passengers he or she is transporting in 

order for a flight to be considered operated under 14 C.F.R. 

part 91. 

 Following re-direct examination by the Administrator’s 

attorney, counsel for both parties presented closing arguments, 

after which the law judge issued his oral initial decision.  The 

law judge cited several cases in which the Board held 

“compensation or hire need not involve a profit.  Expectation of 

future business or goodwill is sufficient.”  Initial Decision at 

60.  The law judge cited Administrator v. Rountree, 2 NTSB 1712 

(1975), pet. for rev. denied, Rountree v. NTSB, 556 F.2d 588 (9th 

Cir. 1977), for the notion that, when no common purpose exists 

concerning a flight (i.e., “where the flight is for a different 
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purpose of that of the pilot from that of the passengers”), then 

the flight is for compensation or hire.  Id.  The law judge 

further cited Administrator v. Brown, NTSB Order No. EA-3698 

(1992), for the proposition that, once the Administrator 

produces sufficient evidence to show a flight was conducted 

under part 135, the burden shifts to the respondent to establish 

the flight was actually one conducted under part 91.   

Using the test from Rountree, the law judge found the 

flights respondent conducted were for compensation or hire.  

Specifically, the law judge stated: 

[I]n this instance … there were three flights.  None 
of [the passengers] were known to Mr. Ferguson.  And 
there was no common purpose.  He was flying them from 
Napa to the raceway.  He was not attending the races.  
He was dropping these people off.  It was their 
purpose to go to the raceway.  There was no common 
purpose.  
 

Initial Decision at 60.  The law judge further found the 

Administrator presented a solid case showing the June 26, 2005 

flights were conducted under part 135.  The law judge stated the 

additional cross-examination of Inspector Conte did not serve to 

rebut the evidence the Administrator had already provided.  The 

law judge determined respondent presented only his own self-

serving letter to Inspector Conte in support of his broad 

assertion that he did not conduct the flights under part 135.  

Exh. R-1.  The law judge stated that, even though respondent 
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himself may not have been personally compensated for conducting 

the flights, he was operating N62HF on behalf of Wine Country 

Helicopters, which did receive compensation.  The law judge 

stated he was not concerned with whether Wine Country 

Helicopters was operating an additional helicopter on June 26, 

2005, because the morning flights that respondent operated in 

N62HF were the only flights at issue.6  The law judge also quoted 

an exhibit indicating Mr. Lackey sought to engender goodwill 

with Henry Aviation by providing transportation services to 

Henry Aviation for the popular NASCAR race.  Initial Decision at 

66; Exh. C-10 at 4.  As a result of these findings, the law 

judge upheld his original decision, in which he ordered 

suspension of respondent’s ATP certificate for a period of 85 

days. 

 On appeal, respondent argues the law judge erred in 

limiting the evidence at the hearing to Inspector Conte’s cross-

examination after our remand.  Respondent also contends the 

evidence does not support Inspector Conte’s opinion that 

respondent’s June 26, 2005 flights were for compensation or 

hire.  Lastly, respondent argues the law judge erred in 

 
6 The law judge also elaborated on the evidence by stating the 
flight maintenance log for N62HF and the invoice from Wine 
Country Helicopters to Henry Aviation both showed 2.6 hours of 
charter flight time occurred for morning flights on June 26, 
2005.   
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“inject[ing] [him]self” into the hearing, such that he became an 

advocate for the Administrator.  Appeal Br. at 15.  The 

Administrator contests each of respondent’s arguments, and urges 

us to affirm the law judge’s decision. 

 Respondent’s argument concerning the scope of the remand 

presents an issue of first impression for us.  In this unique 

case, the Ninth Circuit held the law judge committed a 

prejudicial error when he curtailed the cross-examination of 

Inspector Conte.  The Ninth Circuit’s opinion did not address 

respondent’s other arguments on appeal, including his argument 

that the law judge erred in prohibiting respondent from cross-

examining one of the FAA’s witnesses, Ms. Bamford, concerning 

her personal litigation with Mr. Lackey.  We believe the court’s 

silence on all other aspects of the case indicates the court 

determined the only area of the case that warranted 

reexamination was the law judge’s limiting of the cross-

examination of Inspector Conte.  Based on the court’s opinion, 

we remanded the case to the law judge for the purpose of 

allowing respondent to cross-examine Inspector Conte again. 

 In support of his argument that a court’s vacatur and 

remand of a case “place[s] the parties in the position of no 

trial having taken place at all,” respondent cites United States 

v. Williams, 904 F.2d 7, 8 (7th Cir. 1990).  Appeal Br. at 6.  
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Respondent’s reliance on Williams is misplaced, as the Seventh 

Circuit’s statement concerning the effect of a vacated judgment 

refers to the losing defendant’s position in a criminal case 

concerning a new trial rather than a resentencing hearing.  

Similarly, respondent’s citation to Lahoti v. Vericheck, 586 

F.3d 1190 (9th Cir. 2009) is not helpful, as it does not address 

the scope of evidence allowed as the result of a remand. 

 In the case at issue here, the court’s brief opinion simply 

explained why the court believed the law judge’s halting of 

respondent’s cross-examination of Inspector Conte was erroneous.  

We believe the court vacated the case because, if further cross-

examination of Inspector Conte functioned to impugn any part of 

the Administrator’s case-in-chief, we would be free to reverse 

our original finding that the Administrator fulfilled the burden 

of proof.  We do not read the court’s opinion or use of the term 

vacated to mean the parties must engage in discovery anew and a 

completely new hearing.  As described above, the Administrator 

presented much evidence at the hearing that occurred in 2007, 

and the parties exchanged multiple records and a variety of 

evidence during discovery.  Issuing an order directing the 

parties to undertake such discovery again would be contrary to 

the language of the Ninth Circuit’s opinion, as well as basic 

tenants of judicial economy.   
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 We further find unpersuasive respondent’s argument that 

Inspector Conte erred in opining the evidence established 

respondent conducted the June 26, 2005 flights “for compensation 

or hire.”  We do not believe Inspector Conte’s opinion on this 

issue was dispositive.  The Administrator presented more than 

enough evidence that the June 26, 2005 flights respondent 

operated were for compensation or hire, and Inspector Conte’s 

opinion7 on this matter, while certainly relevant, was 

inessential.  In June 2005, N62HF was the only helicopter Wine 

Country had to operate under its part 135 operations 

specifications, and the flight maintenance log for N62HF 

indicated that, the morning of June 26, 2005, respondent 

operated N62HF on round-trip flights from Napa Airport to 

Infineon Raceway, as charter flights for Henry Aviation.  The 

evidence further indicates Mr. Lackey had committed the use of 

N62HF to Henry Aviation for the week of June 26, 2005.  The 

Administrator then provided evidence establishing that Wine 

Country billed Henry Aviation $8,670 for flights that occurred 

on June 23—26, 2005, and that Henry Aviation paid the bill.  

This evidence is compelling.  

 
7 We note Inspector Conte was the principal operations inspector 
for Wine Country Helicopters, and therefore familiar with Wine 
Country’s operating specifications, aircraft, and operations, in 
general. 
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 Respondent’s defense that Mr. Lackey told him the flights 

were non-revenue operations under part 91 is not persuasive, as 

we have previously held a respondent’s failure to inquire into 

the status of a flight and its passengers does not serve as an 

excuse for impermissible operations under part 135.8  

Furthermore, in his appeal brief, respondent does not attempt to 

distinguish this case from those the law judge cited concerning 

the fact that a lack of common purpose indicates a flight is for 

compensation or hire.  In particular, respondent does not 

articulate what purpose he and his passengers had in flying from 

Napa Airport to Infineon Raceway.  The law judge’s analysis in 

this regard is correct, and consistent with our long-held 

precedent.9  Respondent provides no reason on appeal to disturb 

this finding. 

In addition, the evidence shows Mr. Lackey’s provision of 

respondent’s piloting services to Henry Aviation on the day at 

issue was not only for compensation in the amount of $8,670, but 

also was in furtherance of a business relationship with Henry 

Aviation.  We have long held that, for purposes of the 

 
8 Administrator v. Croy, NTSB Order No. EA-4306 at 5 (1994). 

9 In addition to the cases the law judge cited, see Administrator 
v. Hagerty, NTSB Order No. EA-3549 (1992); Administrator v. 
Chadwell, NTSB Order No. EA-3699 (1992); Administrator v. 
Reimer, 3 NTSB 2306 (1980).  
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applicability of part 135, compensation need not be monetary, 

but may be in the form of goodwill or solidifying a business 

relationship.10  Overall, we believe respondent has failed to 

show how the law judge’s decision on this issue was incorrect.  

 Finally, respondent appears to argue the law judge was 

biased in conducting the hearing on January 20, 2011.  

Respondent indicates he is disappointed our Rules of Practice do 

not require recusal of a law judge post-remand, as a remand 

likely causes the law judge to feel that he should defend his 

prior opinion.  In this regard, we note our Rules of Practice 

provide as follows: 

Disqualification. A law judge shall withdraw from a 
proceeding if, at any time, he or she deems himself or 
herself disqualified.  If the law judge does not 
withdraw, and if an appeal from the law judge’s 
initial decision is filed, the Board will, on motion 
of a party, determine whether the law judge should 
have withdrawn and, if so, order appropriate relief. 

  
49 C.F.R. § 821.35(c).  Respondent did not file a motion to 

request withdrawal of the law judge in this case.  

First, we note that law judges have significant discretion 

in their oversight of hearings and evaluation of procedural 

 
10 See, e.g., Administrator v. Wallace, NTSB Order No. EA-5461 
(2009) at 16 (quoting Administrator v. Clair Aero, Inc., NTSB 
Order No. EA-5181 at 11 (2005), in which we stated, “intangible 
benefits, such as the expectation of future economic benefit or 
business, are sufficient to render a flight one ‘for 
compensation or hire’”).  
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issues.11  With regard to the general argument of bias, we have 

long held that, in order to disqualify a law judge for bias or 

prejudice, “the bias or prejudice must stem from an extra-

judicial source and result in an opinion on the merits on some 

basis other than what the judge has learned from his or her 

participation in the case.”12   

Respondent’s appeal brief includes carefully selected 

excerpts of text from the transcript, in an attempt to establish 

the law judge had pre-judged the case.  We have carefully 

reviewed the record, and do not agree the law judge was biased.  

First, the law judge’s statements to respondent’s counsel 

concerning his understanding of certain evidence were actually 

helpful, as they functioned to explain the law judge’s thought 

process during the hearing.  Tr. at 18, 24—25.  The law judge 

also allowed, over the Administrator’s attorney’s objection, 

questions concerning the testimony at the first hearing.  Tr. at 

21.  Concerning the hypothetical questions that respondent, on 

 
11 See, e.g., Administrator v. Wheeler, NTSB Order No. EA-5208 at 
9 (2006) (stating law judges are allowed to inquire on issues 
they believe require clarification at hearings, and citing 49 
C.F.R. § 821.35(b), Administrator v. Reese, NTSB Order No. EA-
4896 at n.4 (2001), and Administrator v. Kachalsky, NTSB Order 
No. EA-4847 at n.4 (2000)).   

12 Administrator v. Lackey, NTSB Order No. EA–5419 at 11 (2008), 
aff’d, Lackey v. FAA, 386 Fed. Appx. 689, 2010 WL 2781583 (9th 
Cir. 2010); see also Administrator v. Steel, 5 NTSB 239, 243 n.8 
(1985). 
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appeal, argues the law judge should have allowed, the law 

judge’s remarks concerning the hypothetical scenarios were in 

response to the Administrator’s attorney’s objection, and thus 

were necessary commentary.  Tr. at 28—29.  Finally, the law 

judge chastised the Administrator’s attorney during redirect, 

and considerably limited the scope of redirect.  Tr. at 49.  

Overall, we do not agree with respondent that the law judge 

inserted himself at the hearing such that he became an advocate 

for the Administrator’s case.  Even if the law judge appeared 

impatient at the hearing, respondent still did not show the law 

judge’s conduct at the hearing prejudiced him, as he did not 

describe any evidence the law judge precluded him from 

introducing, or any other similar means by which the law judge 

materially harmed his case.  The law judge issued a well-

reasoned decision based on the variety of evidence the 

Administrator provided, and we believe his decision was proper. 

ACCORDINGLY, IT IS ORDERED THAT: 

 The law judge’s decision, suspending respondent’s ATP 

certificate for a period of 85 days, is affirmed. 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, 
and WEENER, Members of the Board, concurred in the above opinion 
and order. 
 
 








































































	FergusonO.pdf
	                                     SERVED: July 7, 2011 

	Ferguson LJs
	20110707140852187.pdf
	2


