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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 15th day of April, 2010 
 
 
 
   __________________________________ 
                                     ) 
    J. RANDOLPH BABBITT,     ) 
   Administrator,       ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
                                     )    Docket SE-18542             
     v.                      ) 
                                     ) 
   LANCE Z. RICOTTA,      ) 
          ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 
 
 
 
 OPINION AND ORDER
 

 Respondent appeals the oral initial decision of 

Administrative Law Judge Patrick G. Geraghty, issued August 18, 

2009, in this matter.1  By that decision, the law judge affirmed 

                                                 
1 A copy of the initial decision, an excerpt from the hearing 
transcript, is attached. 
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the Administrator’s complaint, which ordered a 45-day suspension 

of respondent’s airline transport pilot certificate, based on 

alleged violations of 14 C.F.R. §§ 91.13(a)2 and 91.123(a).3  The 

law judge also held that respondent was not eligible for a 

waiver of sanction under the Aviation Safety Reporting Program 

(ASRP).4  We remand this case to the law judge. 

 The Administrator’s order, issued March 3, 2009, which 

serves as the complaint against respondent, alleges that 

respondent operated an Aero Commander 1121B on an instrument 

flight rules flight with one passenger on February 21, 2008, 

which departed from Henderson Executive Airport in Henderson, 

                                                 
2 Section 91.13(a) provides that, “[n]o person may operate an 
aircraft in a careless or reckless manner so as to endanger the 
life or property of another.” 

3 Section 91.123(a) provides that, “[w]hen an ATC clearance has 
been obtained, no pilot in command may deviate from that 
clearance unless an amended clearance is obtained, an emergency 
exists, or the deviation is in response to a traffic alert and 
collision avoidance system resolution advisory.” 

4 Under the ASRP, the Administrator may waive the imposition of a 
sanction, despite the finding of a regulatory violation, as long 
as certain other requirements are satisfied.  Aviation Safety 
Reporting Program, Advisory Circular 00-46D at ¶ 9c (Feb. 26, 
1997).  The Program involves filing a report with the National 
Aeronautics and Space Administration (NASA), which may obviate 
the imposition of a sanction where (1) the violation was 
inadvertent and not deliberate; (2) the violation did not 
involve a criminal offense, accident, or action found at 49 
U.S.C. § 44709; (3) the person has not been found in any prior 
FAA enforcement action to have committed a regulatory violation 
for the past 5 years; and (4) the person completes and mails a 
written report of the incident to NASA within 10 days of the 
violation. 
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Nevada.  The complaint states that respondent received a 

clearance from air traffic control (ATC) with instructions to 

climb to and maintain an altitude of 11,000 feet mean sea level 

(msl).  The complaint alleges that respondent deviated from this 

clearance by climbing above 11,000 feet msl.  As a result, the 

complaint contends that respondent violated 14 C.F.R. 

§§ 91.13(a) and 91.123(a). 

 Respondent filed a timely answer to the Administrator’s 

complaint, in which he admitted that he operated the aircraft at 

issue as pilot-in-command, and that ATC issued to him, and he 

acknowledged, a clearance with instructions to climb to and 

maintain 11,000 feet altitude msl.  In response to ¶ 4 of the 

complaint, which stated, “[i]ncident to said flight, you 

deviated from the clearance by climbing above 11,000 feet 

altitude msl,” respondent answered as follows: “[r]espondent 

denies the averments contained in Paragraph 4 of the Complaint 

as it pertains to any alleged deviation, although [r]espondent 

admits that the aircraft continued its climb during the flight 

in question.”  Respondent’s answer also contained eleven 

affirmative defenses, among which respondent alleged that he was 

eligible for a waiver under the ASRP, and that the air data 

computer in the aircraft had failed, which resulted in his 

altitude not being properly reported to him during the flight. 
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 The law judge ordered a hearing concerning respondent’s 

affirmative defenses.  At the commencement of the hearing, the 

law judge summarized respondent’s answer as follows: 

There was an answer filed by Respondent’s prior 
attorney and, looking at the responses, it appears 
that the allegations in Paragraphs 1, 2 and 3 were 
admitted.  And so much of Paragraph 4 was admitted:  
That the airplane continued to climb before -- above 
its assigned altitude of 11,000 feet.  However, the 
allegation of deviation is denied, which would be, of 
course, referring to the defense. 
 Paragraph 5 is a conclusion of law, which is for 
me to reach at the conclusion of the proceeding.  So 
my determination, as it appears, that the factual 
allegations of the complaint in Paragraphs 1 through 4 
are admitted.   
 That being the case, it also therefore appears 
that this case proceeds as, initially -- to hear 
any -- defenses from the Respondent as to any 
deviation from the clearance received.  Anything 
further?  Nothing? 
 

Tr. at 6—7.  The law judge then continued the hearing and again 

stated that, based on respondent’s admissions concerning the 

factual allegations, the Administrator had fulfilled the burden 

of proving a prima facie case.  Therefore, the law judge ordered 

respondent’s counsel to proceed with proving respondent’s 

affirmative defenses.  The law judge engaged in the following 

discussion with respondent’s counsel: 

ADMINISTRATIVE LAW JUDGE GERAGHTY:  Either side has a 
right to make a brief opening statement to tell me 
what the case is about if they wish to.  Complainant, 
of course, since you have the prima facie case, you 
can wait until any rebuttal.   
MR. MARIDON:  Your Honor, actually, if I may reserve 
until after the --  
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ADMINISTRATIVE LAW JUDGE GERAGHTY:  It’s a prima facie 
case.  The Government’s case is established.  We’re 
going forward on the Respondent's case.  There is no 
factual dispute, as far as I’m concerned. 
MR. MARIDON:  Well, Your Honor, I guess --  
ADMINISTRATIVE LAW JUDGE GERAGHTY:  Counsel, no.  
There is no factual dispute.  Prior counsel admitted 
the allegations that are factual in this complaint.  
The only denial is that there was a deviation.  That’s 
an affirmative defense.  That’s the Respondent’s case, 
as is all of the, I think there was ten affirmative 
defense, affirmative defenses that were stated in the 
answer. 
MR. MARIDON:  Your Honor, I do believe that there was 
a denial that there was ever any deviation. 
ADMINISTRATIVE LAW JUDGE GERAGHTY:  Well, that’s true.  
I already said that.  That’s an affirmative defense.  
It’s an admission that there was a clearance to 
maintain 11,000. 
MR. MARIDON:  Correct. 
ADMINISTRATIVE LAW JUDGE GERAGHTY:  The aircraft is 
admittedly continued to climb.  Therefore, it went 
through the altitude of 11,000.  That’s --  
MR. MARIDON:  I’m not sure where I saw where it was 
admitted that it went through 11,000.  That's --  
ADMINISTRATIVE LAW JUDGE GERAGHTY:  By claiming above 
11,000, Paragraph 4, the Order of Suspension, 
Paragraph 4 of the answer:  “Although Respondent 
admits that the aircraft continued to climb during the 
flight in question.” 
MR. MARIDON:  Yes, Your Honor.  It continued to climb 
to 11,000.  I see that.  I don’t see where he ever 
said that it went beyond 11,000 prior to a clearance 
to 13,000. 
ADMINISTRATIVE LAW JUDGE GERAGHTY:  Counsel, as far as 
I’m concerned, it is a prima facie case.  It is an 
affirmative defense.  Please. 
MR. RICOTTA:  Your Honor, can I speak? 
ADMINISTRATIVE LAW JUDGE GERAGHTY:  No.  You have a 
counsel.  Counsel, call your first witness. 

 
Tr. at 7—9.  After this colloquy, respondent testified on his 

own behalf, and called three witnesses, including the air 

traffic controller on duty during the flight at issue who 



 
 
 6

instructed respondent to climb to and maintain 11,000 feet 

altitude msl.  The Administrator responded to respondent’s case 

by calling three other witnesses and presenting exhibits, such 

as radar data and the ATC voice recording from the flight. 

 At the conclusion of the hearing, the law judge determined 

that the Administrator had proven that respondent violated the 

regulations, as charged.  The law judge summarized the evidence, 

and stated that the Aero Commander that respondent was operating 

on the flight at issue previously had problems with its avionics 

equipment, but that the evidence established that, 6 days prior 

to the flight at issue, Advantage Avionics worked on the 

aircraft and determined that the altimeters, encoders, and 

transponders on the aircraft all checked out fine.  Initial 

Decision at 144.  The law judge acknowledged that respondent 

testified that he proceeded to 11,000 feet altitude msl and did 

not proceed above that altitude until ATC had instructed him to 

do so.  The law judge stated, however, that the air traffic 

controller who handled the flight testified that the aircraft 

continued to climb past 11,000 feet altitude msl to 

approximately 12,000 feet altitude msl; as a result, the 

controller instructed respondent to climb expeditiously to 

13,000 feet altitude msl, because respondent was in conflict 

with a Jet Blue aircraft.  The law judge then described that the 

evidence showed that the aircraft ceased to transmit a signal 
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from its mode C transponder during the flight; however, the law 

judge stated that no evidence showed that respondent reported 

this discrepancy.  Id. at 149. 

 The law judge determined that the Administrator 

successfully rebutted respondent’s contention that a failure of 

his equipment prevented him from complying with the ATC 

instruction to climb to and maintain 11,000 feet altitude msl.  

The law judge stated that respondent acknowledged the ATC 

instruction, and that the Administrator provided evidence to 

establish that respondent could have used various instruments to 

help him comply with the ATC instruction, even if respondent’s 

transponder was malfunctioning.  The law judge further 

summarized the statements of an FAA inspector who testified at 

the hearing, who recalled that he reviewed the avionics of the 

aircraft and that nothing in the aircraft corroborated 

respondent’s contention that an equipment failure precluded him 

from complying with the instruction. 

 The law judge rejected respondent’s other affirmative 

defenses, based on his determination that respondent had not met 

his burden of proving the defenses.  The law judge determined 

that respondent filed a timely report with NASA for the ASRP, 

but did not carry the burden of proof to show that his violation 

was inadvertent.  The law judge affirmed the Administrator’s 
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sanction after determining that respondent did not show that the 

Administrator’s sanction was arbitrary. 

 On appeal, respondent argues that the law judge committed 

two reversible errors.  First, respondent contends that the law 

judge erred when he found that respondent’s answer constituted 

an admission sufficient to prove that the Administrator had 

presented a prima facie case.  In particular, respondent asserts 

that the law judge should have required the Administrator to 

prove each element of the alleged offenses by a preponderance of 

the evidence, notwithstanding respondent’s answer to the 

allegations.  Respondent contends that his “clear intent” in his 

answer to ¶ 4 of the complaint was to allege that he did not 

climb higher than 11,000 feet prior to receiving the clearance 

to do so, and that respondent’s intention was to admit that he 

did climb above 11,000 feet after he received the amended, 

higher clearance.  Appeal Br. at 7—8. 

 We find respondent’s argument on this issue to be 

confusing.  In presenting his evidence at the hearing in an 

attempt to prove that his failure to climb to and maintain 

11,000 feet altitude msl was justified, respondent proved that 

he deviated from the ATC instruction.  For example, respondent 

called the air traffic controller who handled the flight from 

the Las Vegas Terminal Radar Approach Control (TRACON) facility, 

Kiernan McArdle, to testify.  Mr. McArdle clearly stated that, 
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after he instructed respondent to climb to and maintain 11,000 

feet msl, respondent’s aircraft climbed to 12,000 feet, 

according to the display he viewed that determines altitude at 

TRACON based upon data from transponders.  Tr. at 53—54.5  Even 

if the law judge had not determined that respondent’s admission 

to a portion of ¶ 4 of the complaint in his answer resulted in 

the Administrator fulfilling a prima facie case on the issue of 

whether respondent did not climb to and maintain 11,000 feet 

altitude msl, Mr. McArdle’s testimony alone would have 

functioned to fulfill the Administrator’s prima facie case.  In 

addition, in rebutting respondent’s affirmative defenses, the 

Administrator’s counsel provided a video replay derived from ATC 

audio recordings and radar data from three radar sensors, which 

unequivocally established that respondent received the 

instruction to climb to and maintain 11,000 feet altitude msl.  

Exh. C-4 at 22:15:04.6  In this regard, respondent cannot show 

                                                 
5 This testimony contradicted respondent’s and his co-pilot’s 
testimony, in which they both stated that they maintained an 
altitude of 11,000 feet msl in accordance with the ATC 
instruction.  Tr. at 22, 42—43. 

6 We note that the audio recording of the ATC communications 
indicates that respondent may have initially misunderstood the 
ATC instruction.  After Mr. McArdle instructed respondent to 
expedite his climb to 13,000 feet altitude msl, the person 
communicating with ATC (presumably respondent’s co-pilot, Kurt 
Belcher) asked whether ATC had instructed them to climb to 
17,000.  Exh. C-4 at 22:17:59.  Mr. McArdle replied that he had 
actually instructed respondent to climb to and maintain 11,000 
feet altitude msl.  Id. at 22:18:09. 
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that the law judge’s limitation of the hearing to evidence on 

the issue of respondent’s affirmative defenses was prejudicial, 

as the evidence on the affirmative defenses functioned to prove 

the Administrator’s case. 

 Second, respondent argues that the law judge’s decision 

concerning whether he is eligible for a waiver of sanction under 

the ASRP was erroneous, because the law judge’s discussion of 

the “inadvertent and not deliberate” part of the four-prong ASRP 

test was “incomprehensible.”  We agree that the law judge’s 

determination in this regard lacked precision.7  We note, 

however, that respondent appears to have rested his case on the 

alleged equipment malfunction, failing to pursue an alternative 

theory in his case in chief of inadvertence or inattention.  

Regardless, the law judge did not adequately discuss his 

findings applying the law to the evidence with regard to 

respondent’s claim that he is entitled to a waiver of sanction 

under the ASRP.  We believe that the law judge should more 

clearly explain his rationale for concluding that respondent 

failed to carry his burden of proof regarding the “inadvertent 

                                                 
7 The law judge stated that “mere inattention” constituted 
“inadvertence,” but that inattention did not excuse a pilot’s 
failure to comply with an ATC instruction.  Initial Decision at 
158.  Just before issuing the initial decision, the law judge 
stated that, if respondent did commit the violation, he did so 
inadvertently.  Tr. at 136.  Despite these statements, the law 
judge determined that respondent was not eligible for a waiver 
of sanction.  Initial Decision at 158—59. 
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and not deliberate” prong of the ASRP standard.  Therefore, we 

remand this case to the law judge for further explanation and 

clarification. 

 ACCORDINGLY, IT IS ORDERED THAT: 

 This case is remanded to the law judge for further 

proceedings consistent with this opinion and order. 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, Member of 
the Board, concurred in the above opinion and order. 
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ORAL INITIAL DECISION 

  ADMINISTRATIVE LAW JUDGE GERAGHTY:  This has been a 

proceeding before the National Transportation Safety Board on the 

Appeal of Lance Z. Ricotta, herein the Respondent, from an Order 

of Suspension which seeks to suspend his Airline Transport Pilot 

Certificate for a period of 45 days.  The Order of Suspension 

serves herein as the Complaint and was filed on behalf of the 

Administrator, Federal Aviation Administration, herein the 

Complainant. 

  This matter has been heard before this judge and, as 

provided by the Board's rules, I am issuing a bench decision in 

the proceeding. 

  Pursuant to Amended Notice, this matter came on for 

trial on August 18th, 2009, in Las Vegas, Nevada, pursuant to the 

amended Notice of Hearing, which was issued the 26th day of May 

2009.  The Complainant was represented by one of his Staff 

Counsel, Ms. Lisa Toscano, Esquire, of the Federal Aviation 

Administration, Western Pacific Region.  The Respondent was 

present at all times and was represented by his Counsel, 

Mr. Joseph Maridon of Las Vegas, Nevada. 

  Parties were afforded the opportunity to call, examine 

and cross-examine witnesses and to make argument in support of 

their respective positions.  In discussing the evidence, I 

summarize.  However, it is noted that I've considered all the 

evidence, both oral and documented and that evidence that I do not 

Free State Reporting, Inc. 
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specifically mention is viewed by me as being essentially 

corroborative or not materially affecting the outcome of the 

decision. 

AGREEMENT 

  By pleading, it was established that there was no 

dispute as to the allegations in Paragraphs 1, 2, 3 of the 

complaint and also no dispute as to that portion of Paragraph 4 of 

the complaint, that the aircraft did, in fact, climb above 1,100 

feet in altitude.  It was disputed as far as that portion of 

Paragraph 4, that there had been a deviation, however.  The 

matters taken as established by admission are, of course, taken as 

confirmed and established for purposes of resolution of this 

proceeding. 

DISCUSSION 

   As noted, the Complaint seeks to suspend the 

Respondent's Airline Transport Pilot Certificate for 45 days, and 

that is predicated upon the admitted operation by the Respondent 

as pilot-in-command of Aero Commander, designated November 134 

November, on an IFR flight that occurred on February 21st, 2008 on 

a departure from Henderson Executive Airport, Henderson, Nevada. 

  It is alleged that, in the course of the operation of 

that flight, that the Respondent deviated from the requirements of 

Section 91.123(a) of the Federal Aviation Regulations, which 

requires that an individual that has received an ATC clearance, 

may not deviate from that clearance unless an amended clearance 

Free State Reporting, Inc. 
(410) 974-0947 
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by response to collision avoidance system.  It is also alleged as 

a consequence of the aforesaid regulatory violation that the 

Respondent also operated in regulatory violation of Section 

91.13(a) of the Regulations, which prohibits operation of an 

aircraft in either a careless or reckless manner so as to endanger 

the life or property of another. 

  Turning to the evidence, based upon the admission, the 

case of course, started with a prima facie case on the part of the 

Complainant, and therefore, the Respondent's case was received 

first.  The Respondent testified on his own behalf.   
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  He testified essentially as to leaving Henderson Airport 

on a departure with a clearance first to 7,000 feet, then a 

handover to Las Vegas Center, then a call in and initial climb to 

1,100 feet.  As to the weather on the date in question, the 

Respondent indicated it was stormy, clouds and ice, but he 

maintained, in compliance with the clearance that he received to 

climb and maintain 11,000, that he, in fact, did that and was 

level at 11,000 feet for about 20 to 30 seconds, after which he 

then, as I understand 20 seconds later, reported in at 12,300 feet 

and then was told to expedite to 13,000 feet, and ultimately 

climbing, I believe, up to 19,000 feet. 

  Respondent maintained that his altitude and his 

altimeter, co-checking it with the co-pilot's altimeter that he, 

in fact, was at 11,000 feet and had remained at that altitude for 

Free State Reporting, Inc. 
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approximately 20 to 30 seconds. 

  As to the aircraft itself, the testimony in front of me, 

and it's not contradicted, is that the aircraft has had several 

problems in the past.  And, in fact, the records do show that 

repairs have been made to the avionics in this aircraft on several 

occasions.  And, as pointed out by one of the Complainant's 

witnesses, Mr. Arland, I believe, indicating that it was a fairly 

old aircraft, the late 1970s or somewhere around there, but 

anyway, an older aircraft. 

  R-2 was received in evidence, and R-2 is significant in 

that it shows that this aircraft was into Advantage Avionics on 

the date of February 15, 2008, which is just six days prior to the 

incident in this case.  It was in for, as a discrepancy indicates 

on Page 2 of Exhibit R-2, pitot static certification.  The action 

is stated by the mechanic who did this work.   

  And quoting from it, it says all systems appear to be 

working.  They hooked up the test set to the aircraft.  Due to two 

ADC units providing separate encoding altitude for the pilot's 

panel and co-pilot panel, he ran each panel up separately.  And it 

says altimeters, encoders and transponders checked good.  So six 

days prior to this incident, this comes out of the avionics shop, 

indicating that altimeters, encoders and transponders were all 

operative.  And, at the bottom of this particular page, there is a 

release back to service, and it's a certification by the 

individual who did the work; it looks like a Mr. Flores, who 

Free State Reporting, Inc. 
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certifies that the encoder, altimeter and static systems, as 

required by the FARs, tested to 30,000 feet.   

  The unit was tested also for ATC transponder test and 

inspection and the units are found to comply with the requirements 

of the FARs and also the appropriate Appendix, which is Appendix 

F, Foxtrot.  So based on this release, it does appear that six 

days prior to the incident that all the avionics at issue in this 

proceeding were in operative order when the aircraft returned to 

service per the release at the bottom of that page. 

  Again, returning to the Respondent's testimony, he 

indicates that when the aircraft reached 11,000, they never went 

above that prior to obtaining the amended clearance, which was, as 

I gathered from the testimony, the expedited climb to 13,000 feet. 

  There was also reference to repairs that were done 

subsequently in July, and it does show that there was a problem 

found with the antenna with soaking, and I will discuss that in 

more detail subsequently in here.   

  However, I do note that there is no connection shown 

between that discrepancy in that there is no showing when the 

soaking occurred and it's several months after.  So we don't know 

anything about the operation of the aircraft, where it was based, 

how it was stored, sitting on a ramp, hangared, whatever.   

  But the burden to show a connection rests with the 

Respondent, and on the evidence in front of me, that was not done. 

The Respondent on redirect testimony indicated that air traffic 
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control, ATC, had not inquired of him about aircraft altitude at 

any time prior the clearance to climb to 13,000 feet.  And bear 

that in mind as I discuss the testimony in the case. 

  Mr. Kurt Belcher was the Second Officer on this 

particular flight.  He, according to his testimony, was 

essentially doing all the radio work on the flight and testified 

he had flown with the Respondent about five or six times in the 

past years. 

  As to prior problems with this aircraft avionics, he 

confirmed the Respondent's testimony, indicating that the aircraft 

had experienced altitude and encoder systems problems, as he 

termed it, quite often.  However, he did concede that the time it 

came out of the avionics shop and, again, he did not mention a 

date, but it would appear to be February 15th, that he agreed that 

the aircraft was returned to service out of maintenance and 

appeared, as he said, ‘good to go’. 

  As to the actual incident itself, he confirmed that the 

aircraft had been cleared to 11,000 feet and that he did that and 

that the Respondent and the aircraft all did that.  He states that 

he recalls reaching 11,000 feet.  However, he then stated that he 

did not read his altimeter above that until they had climbed 

higher, and at that point, the aircraft continued its climb.  He 

also mentioned the problem that appears for Page 9 on the July 31, 

2008 repairs with the antenna. 

  Mr. Kiernan McArdle was called by the Respondent 

Free State Reporting, Inc. 
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although Mr. McArdle was an FAA employee.  He was the air traffic 

controller that was actually handling the flight at the time of 

this alleged incident.  Mr. McArdle indicated that he got the 

aircraft on a handoff to him from Henderson departure and that the 

instruction was for this flight to climb and maintain 11,000 feet. 

  According to Mr. McArdle, the aircraft did not comply 

with that instruction and that the aircraft continued to climb 

past the 11,000 feet to somewhere around 12,000 feet, and getting 

that information, according to the witness, indicated to him from 

his display and from the transponder mode C equipment in the 

aircraft itself. 

  He also stated, contradicting the prior testimony of the 

Respondent, that the Respondent, in fact, had confirmed with ATC 

the comparison between the altitude, being reported and that 

actually the aircraft was at, indicating that at 7,000 feet, the 

Respondent had been requested to confirm his altitude, and I 

believe that's with Henderson before the handoff.   

  Mr. McArdle indicated that the response at that point 

was that the aircraft was indicating at 6,900, and that was with 

the controller before Mr. McArdle.  And, according to Mr. McArdle, 

that it was verified, through that mode C information being sent 

back to ATC, and was, in fact, within legal limits.  It was only 

100-foot discrepancy.  So that is a contradiction. 

  With respect to the climb that Mr. McArdle gave to the 

Respondent to climb expeditiously to 13,000 feet, Mr. McArdle 
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indicated that he did this because there was a conflict with a Jet 

Blue aircraft and that in his view as a controller, that since the 

Respondent's aircraft was already in a climbing mode that it was 

better to have the Respondent expedite a further climb above the 

conflict in altitudes, which was, I believe, at 12,000 feet than 

to ask the Respondent to essentially reverse course and descend 

back down to 11,000 feet.   

  However, the witness did affirm that in his view, there 

was a conflict between the Respondent's aircraft and the Jet Blue 

aircraft, explaining that, in his view, he took the best 

corrective action available in the situation. 

  As to what he was observing on his radar scope, he 

indicated that he saw no mode C returns from the aircraft after 

what appears as time 22:17:19, which was when the aircraft above 

the last reported altitude of 12,100 feet.  And so he, 

Mr. McArdle, asked Respondent to verify that the Respondent was 

still in the climb and to report his altitude to which Mr. McArdle 

testified that in response, the Respondent verified that the 

aircraft was, in fact, climbing and was passing through 12,300 

feet.  And at that point, Mr. McArdle issued again the amended 

clearance to expedite the climb to 13,000 feet.   

  The witness also indicated that there was a period of 

time in which the Respondent's aircraft ceased to transmit mode C 

information, and it does appear on Exhibit C-3 that, at the time 

which I said, 22:17:19, that the mode C goes off the line.  And 
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it's unknown on altitude to 22:18:49, when the mode C returned, 

comes back, which shows the aircraft at that point being at 16,300 

feet.  So the aircraft for some reason ceased to report mode C for 

a period of time as it continued its climb from the last reported 

altitude of 12,100 to 16,300 feet.   

  And frankly, although there shows two unknowns prior to 

that, there's really no explanation given in the evidence in front 

of me as to why this transponder suddenly stopped reporting and 

then comes back online and continues to report to the end of this 

printout, which is at 22:19:39.  And I would observe, also, that 

if this was a mechanical malfunction, there is no evidence in 

front of me that there was ever a discrepancy written up to 

correct this.   

  This occurred as a discrepancy rather than just simply 

turning off the transponder; there's no evidence of that.  This 

would be a serious thing.  A transponder suddenly stops working 

and then goes back online and you're in IFR conditions?  We think 

there would be some immediately back into maintenance, and there 

is no such indication. 

  Mr. Sean Dickerson was called.  However, he had no 

testimony really to offer since he had only flown with the 

Respondent, on his testimony, three or four times in May to 

November of 2007.  So there is nothing to discuss. 

  Turning to the Complainant's case, Mr. Larry McMahon, is 

a Support Specialist and Quality control.  He has a long history 
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in aviation, and he is the one that prepared several of the 

Exhibits.  C-1 is the data strip, which does show the transponder 

code.  There was a problem with the original transponder code, and 

according to this witness, the Respondent apparently put in the 

wrong code to begin with, which was 7373, which was then corrected 

to transponder code 7372, which was the assigned code and which is 

the code that appears on C-1, the data strip. 

  Mr. McMahon testified extensively as to the preparation 

of the material from various radar returns and also the 

preparation of Exhibit C-4, which was a video disc and voice put 

together.  And significantly, listening to the voice 

communications, it is clear that it was transmitted to the 

Respondent a clearance to climb and maintain 11,000 feet and that 

that clearance was, in fact, acknowledged by the Respondent's 

aircraft.   

  Whether that was the Respondent directly or Mr. Belcher 

as the Second Officer, it was an acknowledgement, and therefore, 

the evidence is clearly that there was a transmission of the 

clearance and an acknowledgement and acceptance of that clearance, 

which of course requires that it be complied with until amended 

unless other emergencies exist which are not shown on the evidence 

in front of me. 

  Ms. Terri Jones was called to testify.  And essentially, 

her testimony was that there were other cues available to the 

Respondent, indicating altimeter, possible outside cues, vertical 
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speed indicator, that the Respondent could have used in addition 

to all his other instrumentation.  And I simply observed that it 

is the Board's position that pilots should be using all the 

instrumentation available to them, scanning it regularly, 

importing it into their awareness of the situation around them, 

and adding to that any visual cues that may be available.   

  Of course, if you're in IMC, you're not going to have 

much visual cues.  I don't know on the evidence in front of me, 

other than it was icy and stormy, whether the Respondent was at 

the time of this incident in IMC or not.  There's just really no 

evidence either way.  So I take that as just general testimony. 

  Mr. Dan Allard [sic] also testified.  He's an Aviation 

Safety Inspector who is from Van Nuys FSDO, Flight Service [sic] 

District Office.  He has a long history in avionics.  He's been 

with the FAA 14 years.  He has an engineering degree.  He was a 

DER prior to coming with the Federal Aviation Administration, has 

worked in repair stations, worked on this particular type of 

aircraft, and the type of avionics in this aircraft, on his 

testimony, and apparently even worked with this particular 

aircraft years and years ago.  

  He testified with respect to R-2.  And without 

belaboring the point, Mr. McArland [sic] simply pointed out that 

the repair station had signed off and returned to service this 

aircraft after having tested and certified the altimeters, 

encoders and transponders as being in acceptable, serviceable 
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condition.  He also indicates that the ADC unit would have been 

checked as part of the certification and indicted that, while not 

specifically mentioned, the Regulations that are cited to cover 

that. 

  With respect to R-4, Mr. McArland also indicated that, 

based upon his review of the write-up on Page 3 of R-4, that in 

his opinion, the avionics was operating within the legal limits, 

and there was nothing shown here in this report of maintenance 

which would explain or cause the type of error that the Respondent 

was testifying to in his case-in-chief.   

  And looking at the Exhibit itself, it does indicate that 

while the number two transponder was inoperative, when it swapped 

positions with the number one, it was operative.  But as to the 

overall indication of the equipment, the co-pilot system checked 

good on both altimeter and encoder and the number one transponder 

checked good with respect to mode A and mode C transponder.  And 

again, this is a little over two months subsequent to the 

incident, May 8th of 2008.   

  That, to me, is the pertinent evidence in the case.  The 

burden of proof in the case, of course, rests with the Complainant 

at all times and must sustain that by a clear preponderance of the 

reliable and probative evidence.  The Respondent's position in 

this case, of course, is an affirmative defense that there was a 

mechanical malfunction.  On that type of affirmative defense, the 

burden of proof rests with the Respondent to show the same thing 
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by a preponderance of the evidence, because it is clear on the 

evidence in front of me that there was a clearance issue and it 

was not amended until the aircraft had passed through 11,000 feet. 

And in my view, it is established that the Respondent did not 

climb to and maintain 11,000 feet.   

  If you look at C-3, on Page 3 thereof, at time 22:16:54, 

and I'll drop off the hour and just say 16:54, the aircraft is 

giving an altitude return of 10,900 feet.  Two seconds later, 

16:56, the aircraft is reporting at 11,100 feet.  Then two seconds 

after that, 16:58, the aircraft is at 11,200 feet.  In a space of 

four seconds, the aircraft has gone from 10-9 to 11-2.  There is 

no twenty seconds level off in there.  The aircraft is climbing.  

  If one goes down, then, to 17:03, the aircraft is 

reporting at 11,500 feet.  That's still a climb.  And at 17:12, 

which is 20 seconds, the aircraft is at 12,000 feet.  And then 

after several returns where the aircraft is reporting at 12,100 

feet, the mode C goes offline.  And again, as I've indicated, 

there is no explanation of why the mode C, after just coming out 

of the shop six days earlier, would go offline and remain offline 

until 18:49, which appears on Page 4, when the aircraft is at 

16,300.   

  And compounding that is that there is no indication of 

any write-up of this kind of discrepancy or immediate repair.  

This aircraft was not sent back into the shop on any of the 

documentation in front of me until over two months later.  There 
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is no evidence as to what ever happened -- this kind of repair -- 

transponder going in and out for this period of time, there should 

have been some action taken.  There is nothing showing.   

  In my view, therefore, on the credible, probative and 

reliable evidence, it is showing that the Respondent did, in fact, 

receive a clearance to climb and maintain 11,000 feet and that he 

failed to do so and that the aircraft continued to climb until 

such time as the controller had to inquire as to the altitude and 

then issue an expedited clearance because of the potential 

conflict with a Jet Blue aircraft, expediting the Respondent's 

aircraft to climb to 13,000.   

  And it is shown on the evidence in front of me that 

prior to this, the aircraft was being handed off from Henderson to 

Mr. McArdle, the ATC controller that actually handled the aircraft 

during this incident, that the pilot had confirmed that the mode C 

was reporting accurately back to the controllers.  He was 

requested to say his altitude, and on uncontradicted testimony, 

ATC showed 7,000.  The Respondent was reporting 6,900.  So I find 

that it is established that the Respondent did, in fact, operate 

in regulatory violation of Section 91.123(a) of the Federal 

Aviation Regulations. 

  I discuss here some of the affirmative defenses so that 

the record is clear.  In the original answer filed by the 

Respondent's prior counsel, there were 11 affirmative defenses 

raised, and so I will run through those briefly.   
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  First affirmative defense is denied.   

  Second affirmative defense, on the evidence in front of 

me, must be denied.   

  The third affirmative defense, there is no indication of 

one person or persons the Respondent was referring to or what 

actions or inactions, so that affirmative defense fails.  And the 

burden of proof on the affirmative defense to show a factual basis 

and a legal basis for each one rests, of course with the 

Respondent.  And it's just not shown here.   

  Fourth affirmative defense, for the same reason, is 

denied.   

  I will discuss the NASA reports separately.  I'm 

skipping over affirmative defense five. 

  Sixth affirmative defense, alleging impaired 

communications, on the evidence in front of me, there is no 

impairment in the communications.  Therefore, that's denied.   

  The evidence also in front of me does not indicate there 

was any unanticipated failure of the air data computer or any of 

the other systems.  It shows this aircraft was returned to service 

simply six days prior to this incident, with all systems being 

operative.  And anything that happened subsequently, particularly 

in July of that year, is too far removed, and there is no 

connective tissue shown between this incident and the findings in 

July, several months later. 

  The eighth affirmative defense is denied based upon the 
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testimony of Complainant's witness as to the fact that there was a 

conflict that required the controller to issue an expedited climb. 

  The ninth affirmative defense, I will not discuss.  I 

will discuss it as part of the discussion of the NASA report.  The 

reference to the Equal Access to Justice Act is premature.  And of 

course, that is simply noted as being premature.   

  The tenth affirmative defense is denied.  Scienter is 

not an element of the offense in this case.  An intentional 

violation is more serious, but one does not have to intend to 

commit a violation.  It can be simply a result of inattention or 

carelessness. 

  And the eleventh affirmative defense is denied.  It's 

simply a failure of carrying of the burden of proof with respect 

to that paragraph. 

  Turning back, then, to the charged violation of Section 

91.13 of the Regulations, which prohibits careless or reckless 

operation, in here, the Administrator, the Complainant, has not 

shown to me reckless operation.  So therefore, we deal with, at 

best, carelessness.   

  The testimony of the controller, which is not 

contradicted, is that there was a potential conflict, an actual 

conflict, between Respondent's aircraft and the Jet Blue aircraft, 

which required the controller to take action and expedite the 

Respondent, who was already in a climb past his assigned altitude, 

to simply climb to 13,000 to get out of the way. 
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  Aside from that, however, it is sufficient on Board 

precedent and numerous cases from various United States Court of 

Appeals sustaining the proposition that potential endangerment is 

sufficient for a violation.  We don't have to wait until there is 

a catastrophic occurrence.  If there is a reasonable nexus between 

the action and the potential for endangerment to life or property 

of others, that is sufficient.  Of course, a conflict between two 

aircraft, possibly, mid-air, is potential endangerment.  And that, 

on the evidence, is shown to me.  And so, there was an actual 

endangerment in this case and also it would be potential 

endangerment. 

  In any event, since I've also found that there is a 

violation of the operational regulation, that is, failure to 

comply with the clearance, then Section 91.13(a) would be included 

as a residual offense under Board precedent.  However, in this 

case, on the evidence in front of me, I do find that it stands as 

a separate violation.   

  So specifically, I find the Respondent did operate in a 

careless manner so as to actually and potentially endanger the 

life or property of others; that is, the passengers in his 

aircraft and those individuals on the Jet Blue aircraft and the 

Jet Blue aircraft itself. 

  Turning then to the NASA report; that is Exhibit R-3.  

There is a valid copy of a NASA report that was timely filed by 

the Respondent.  There is no question that the Respondent does not 
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fall within any of the other exceptions listed in the advisory 

circular other than the burden on him to show that his actions 

were inadvertent and not deliberate.   

  So here, under Board precedent, the burden of proof is 

on the individual claiming the benefit of the NASA report to show 

that the incident itself was, in fact, inadvertent and also that 

it was not deliberate. 

  On the evidence in front of me, I don't find deliberate. 

I mean, there's just no showing of that.  Yes, the aircraft did go 

through its altitude and continued climbing, but that could be 

mere inattention, which is inadvertence.  The burden is on the 

Respondent to show that it was inadvertent.  The defense here has 

been that he never did it and that any deviation that did occur 

was a result of mechanical, using that term broadly.  As I've 

already found, that was not sustained on the preponderance of 

evidence in front of me.   

  I'm also therefore forced to conclude that the 

Respondent has not carried the burden of proof to show that his 

action was inadvertent.  Mere inattention is not an excuse.  The 

information is available on the instrumentation on the aircraft.  

There are dual panels.  And on the evidence in front of me, the 

instrumentation was working correctly.  So it's simply a case 

where the Respondent, for whatever reason, did not stop at his 

assigned altitude.   

  It would be inadvertent, for example, if you have unruly 

Free State Reporting, Inc. 
(410) 974-0947 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

passengers and you have to deal with people who maybe got a little 

tipsy in the back, or whatever.  That would be inadvertent, but 

here, it is simply not shown.  So therefore, on the evidence in 

front of me, the burden of proof not being carried, I must reject 

the timely filing of the NASA report. 

  Turning then to the issue of sanction, by statute, the 

Board is required to give deference to the Complainant's choice of 

sanction absent a demonstration that such choice is arbitrary, 

capricious or not in accord with Board precedent.  The burden of 

proof on that, of course, rests with the opposing party.   

  The party has not shown that the choice of sanction is 

arbitrary.  In fact, the sanction guidance table shows a sanction 

in the middle of the sanction proposed for this type of violation, 

30 to 90 days.  Similarly, Board precedent is the same range.  And 

therefore, I must, by Statute, give deference to the 

Administrator, the Complainant's choice of sanction in this case. 

  It'll also, in my view, be an adequate sanction to 

address any further action on the part of the Respondent and to 

act as a deterrent to any others who may be similarly disposed and 

to satisfy the public interest and their safety in air commerce 

and transportation. 
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ORDER 

  IT IS THEREFORE ORDERED THAT:   

  1.   The Order of Suspension, the Complaint herein, and 

the same hereby is affirmed as issued.   

  2. That the Respondent's Airline Transport Pilot 

Certificate be and the same hereby is suspended for a period of 45 

days. 

  Entered this 18th day of August 2009 at Las Vegas, 

Nevada. 
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EDITED ON     Patrick G. Geraghty 

SEPTEMBER 14, 2009   Administrative Law Judge 
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