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   _________________________________ 
                                    ) 
   APPLICATION OF                   ) 
                                    ) 
   JOHN JOSEPH GLENNON              ) 
                                    ) Docket 338-EAJA-SE-17500RM 
                                    ) 
   For an award of attorney         ) 
   fees and expenses under the      ) 
   Equal Access to Justice Act      ) 
                                    ) 
   _________________________________) 
 
 
 
 OPINION AND ORDER
 

 Applicant has appealed from the April 24, 2009 Equal Access 

to Justice Act (EAJA)1 written initial decision and order of 

Chief Administrative Law Judge William E. Fowler, Jr.2  The law 

judge denied the EAJA application.  Applicant argues that the 

                                                 
1 See 5 U.S.C. § 504; see also 49 C.F.R. pt. 826.  Applicant 
seeks fees in the amount of $67,568.70.  Appeal Br., Exh. B. 

2 A copy of the law judge’s initial decision and order is 
attached. 
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Administrator’s complaint was not substantially justified, and 

that awarding attorney’s fees is, consequently, appropriate.  We 

remand applicant’s appeal. 

 The Administrator issued an order suspending applicant’s 

airline transport pilot (ATP) certificate, based on alleged 

violation of 14 C.F.R. § 121.6393 when applicant operated a 

Boeing 737-300 on a flight from Ronald Reagan Washington 

National Airport (DCA) to LaGuardia Airport (LGA) on November 3, 

2004.  The Administrator alleged that the aircraft did not have 

sufficient fuel to complete the flight and, thereafter, to fly 

for 45 minutes at a normal cruising fuel consumption.  The 

Administrator further alleged that applicant violated 14 C.F.R. 

§ 121.627(a).4  The Administrator also ordered the suspension of 

the copilot’s ATP certificate.5

 
3 Section 121.639, entitled, “Fuel supply: All domestic 
operations,” states that no person may dispatch or take off a 
domestic air carrier airplane unless it has enough fuel to fly 
to the airport to which it is dispatched; thereafter, to fly to 
and land at the most distant alternate airport (where required) 
for the airport to which dispatched; and thereafter, to fly for 
45 minutes at normal cruising fuel consumption. 

4 Section 121.627(a) states that no pilot-in-command (PIC) may 
allow a flight to continue toward any airport to which it has 
been dispatched or released if, in the opinion of the PIC or 
dispatcher, the flight cannot be completed safely; unless, in 
the opinion of the PIC, no safer procedure exists. 

5 The Board considered both pilots’ appeals in a consolidated 
case.  Only applicant Glennon submitted an application for 
attorney’s fees under the EAJA. 
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 Applicant appealed the order, and the law judge issued an 

oral initial decision, which applicant appealed to the Board.  

The Board remanded the case for clarification and analysis, and 

the law judge issued a decisional order on remand, in which he 

determined that applicant and his copilot violated § 121.639 

and, consequently, 14 C.F.R. § 91.13(a).6  The law judge 

determined that the Administrator did not prove, however, that 

applicant violated § 121.627, and the Administrator did not 

appeal that finding.  The law judge based his decision on 

applicant’s acceptance, prior to taking off, of a new route that 

was 97 miles longer than the originally planned route, without 

having additional takeoff fuel.  The law judge concluded that 

the new route would require an additional 850 to 900 pounds of 

fuel above the original calculation, and that applicant did not 

add this amount to the originally computed minimum fuel for 

takeoff under Delta Airlines’ standards, nor did he coordinate 

the new fuel requirements with Delta Dispatch before taking off.  

The law judge concluded that, although the new route required 

approximately 11,020 pounds of fuel under these calculations,7 

 
6 Section 91.13(a) prohibits careless or reckless operation so as 
to endanger the life or property of another. 

7 The law judge cited Delta’s dispatch release for the original 
flight route, in conjunction with testimony, as the source of 
his calculations.  Under Delta policies, the dispatch release 
for the original route provided for 10,170 pounds minimum 
takeoff fuel, which consisted of trip burn fuel (minus taxi-out 
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applicant took off with 10,500 pounds.  The law judge also 

reduced applicant’s suspension to 60 days. 

 The consolidated appeal brief argued that the law judge 

used incorrect estimates and calculations in determining whether 

the pilots took off with insufficient fuel; that the law judge 

misinterpreted references to planned contingency fuel (PCF) in 

the Delta Flight Operations Manual; that he erred in finding 

that they violated § 91.13(a); that the law judge’s order is 

subject to reversal in that he did not evaluate previous cases 

of violations of § 121.639; and that the copilot was not jointly 

responsible for the violations. 

 Delta Airlines filed an amicus curiae brief, arguing that 

the minimum fuel for takeoff8 was 10,170 pounds, and that the 

flight departed with 10,500 pounds of fuel.  Delta asserted that 

the minimum fuel for purposes of § 121.639 did not change as a 

result of the new route, because PCF accommodates such changes, 

and that Delta uses this fuel category to accommodate any need 

 
(..continued) 
fuel), planned contingency fuel (PCF), and reserve fuel.  With 
regard to the new route, the law judge found the amount of 
minimum takeoff fuel required by Delta rose to 11,020 pounds, 
based on testimony that the new route would require about 850 
pounds of additional fuel.  Decisional Order on Remand at 11. 

8 Delta defines the fuel that §§ 121.639 and 121.647 require as 
“minimum fuel for takeoff.”  Delta’s practice is to subdivide 
this into four categories: trip burn fuel (minus the taxi fuel 
that Delta places in this category), PCF, alternate airport fuel 
(where required), and reserve fuel.  Br. of Amicus Curiae at 3. 
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for extra fuel pursuant to § 121.647.9  Delta thus contended that 

the law judge erred in concluding that the minimum fuel for 

takeoff increased because of the new route, and argued that the 

amount of PCF was available for route changes, even prior to 

takeoff.  Furthermore, Delta argued that the Administrator 

failed to prove that respondents took off without PCF that would 

accommodate the route change.  Delta asserted that the Board’s 

affirmation of the law judge’s decision would result in 

confusion in the industry, as operators would believe that 

§ 121.639 does not allow use of PCF for route changes. 

 The Board found that Delta’s brief was the only pleading 

that addressed the true issue, which was whether the 

Administrator could allege violation of § 121.639 with regard to 

specific categories of fuel.  The Board considered whether 

§ 121.647 would require the increase in minimum fuel for 

takeoff, because the Administrator apparently sought to require 

that in this case.  The Board reviewed the Flight Planning and 

Releasing section of the Delta Flight Control Operations Manual, 

which provides that PCF is for “known airborne contingencies,” 

and gives, as examples, weather deviations due to enroute 

 
9 Section 121.647, entitled, “Factors for computing fuel 
required,” states that a person computing fuel required for the 
purposes of this subpart shall consider the wind and other 
weather conditions forecast; anticipated traffic delays; one 
instrument approach and possible missed approach at destination; 
and any other conditions that may delay landing of the aircraft. 
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thunderstorms, and anticipated Air Traffic Control (ATC) delays 

and reroute.  The manual also stated such fuel may not be used 

prior to takeoff unless the pilot has the concurrence of the 

dispatcher.  The Board found that this provision, however, was 

relevant to internal Delta operating practices, not to whether 

pilots or dispatchers must reserve the PCF amount for minimum 

takeoff fuel computations. 

 The Board found that the Administrator did not establish 

what amount of fuel, if any, in addition to the fuel required by 

§ 121.639, was necessary to accommodate the needs that § 121.647 

contemplates, or how applicant should have computed this amount 

of fuel.  As a result of the lack of an explicit nexus between 

§§ 121.639 and 121.647, the Board did not accept the 

Administrator’s interpretation of § 121.639, as applied to the 

facts of the underlying case.  The Administrator filed a 

petition for reconsideration, which the Board denied.  Applicant 

then submitted an application for EAJA fees. 

 The law judge denied the application on the basis that the 

Administrator was substantially justified in pursuing the 

charges.  The law judge stated that the Administrator relied on 

language in the FAA-approved manual, and that the aircraft 

needed 11,020 pounds of fuel for the new route.  The law judge 

also stated that the dispatcher for the flight entered the 

requisite data into the flight planning computer, and advised 
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applicant not to take off, due to insufficient fuel.  The law 

judge noted that the pilots communicated with ATC throughout the 

flight to request shortcuts to conserve fuel, and declared a 

fuel emergency at LGA at the conclusion of the flight.  The law 

judge determined that the Administrator’s analysis “appears to 

have been plausible.”  Initial Decision at 12. 

 The law judge also noted that this was a case of first 

impression, and cited Administrator v. Miller, NTSB Order 

No. EA-3581 (1992), for the proposition that the adjudicatory 

process may be used for interpreting and further defining 

regulations.  The law judge concluded that the Administrator was 

substantially justified in pursuing the case, given the 

evidence, and that the Board had not previously considered 

whether § 121.639 requires an amount of fuel specifically to 

account for the factors in § 121.647.10

 Applicant argues that the charges were not substantially 

justified, and that the law judge did not view the entire 

record, as required by Alphin v. NTSB, 839 F.2d 817 (D.C. Cir. 

1988).  In particular, applicant asserts that the Administrator 

failed to provide evidence to support the assertion that he took 

off without sufficient fuel, and that the flight had more fuel 

                                                 
10 The law judge included a footnote indicating that, even if 
applicant showed that pursuit of the case was not substantially 
justified, he did not present adequate information concerning 
the fees to allow for an award.



8 
 
 

than required, both on takeoff and at landing.  Applicant quoted 

the opinion and order, in which the Board stated that the 

evidence supported the Administrator’s contentions “on the 

surface,” and that the notion that the Administrator’s 

interpretation of § 121.639 was arbitrary and capricious 

indicates that the case was not substantially justified.  

Applicant also submitted an amended fee statement.  The 

Administrator contests these arguments, and urges us to uphold 

the law judge’s decision. 

 We will not award attorney’s fees and other costs if the 

government is shown to have been substantially justified in 

pursuing its complaint.  5 U.S.C. § 504(a)(1); Application of 

Smith, NTSB Order No. EA-3648 at 2 (1992).  The Supreme Court 

defines “substantially justified” to mean that the government 

must show that its position is reasonable in fact and law.  

Pierce v. Underwood, 487 U.S. 552, 565 (1988); see also 

Application of U.S. Jet, Inc., NTSB Order No. EA-3817 (1993). 

 Although the law judge carefully examined the charges under 

§§ 121.639 and 91.13(a), he did not examine, nor did the parties 

address, whether the Administrator was substantially justified 

concerning the original charge under § 121.627.  We recognize 

both that the law judge initially found that the Administrator 

did not prove that applicant violated § 121.627, and that the 

Administrator did not appeal this finding.  We are obligated to 
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consider the totality of the evidence to determine whether a 

partial award of fees may be appropriate.  Alphin, supra, at 

822.  Therefore, we remand this case to the law judge to address 

whether the Administrator was substantially justified in 

bringing the § 121.627 charge. 

 Furthermore, we are mindful that, under our Rules of 

Practice, applicant must provide complete documentation of the 

services for which he seeks fees.  49 C.F.R. § 826.23.  We 

further note that this is especially important if the law judge 

considers a partial award of fees; failure to provide such a 

record may result in dismissal of an application. 

 ACCORDINGLY, IT IS ORDERED THAT: 

 This case is remanded to the law judge for further 

proceedings consistent with this opinion and order. 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, Member of 
the Board, concurred in the above opinion and order. 
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