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OPINION AND ORDER

Respondents appeal the oral initial decision of
Administrative Law Judge William A. Pope, 11, in this
consolidated case, issued following an evidentiary hearing held
on May 6, 7, 8, and 14, 2009.! By that decision, the law judge

affirmed the Administrator’s complaint and ordered the

1 A copy of the initial decision, an excerpt from the hearing
transcript, is attached.
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revocation of respondents” airline transport pilot certificates,
flight instructor certificates, mechanic certificates, and any
other airman certificates they may hold, based on a finding that
respondents violated 14 C_.F.R. § 61.59(a)(2)? by making or
causing to be made a fraudulent or intentionally false entry on
a temporary airman certificate for Respondent Jeszka.
Specifically, the Administrator alleged that both respondents
conspired to falsify Respondent Jeszka’s flight check
certification. Respondents appeal the law judge’s order. We
deny respondents” appeal.

The Administrator’s emergency orders® against Respondents
Ledbetter and Jeszka, issued on April 14 and 17, 2009,
respectively, alleged that, on March 28, 2008, Respondent
Ledbetter electronically signed and thereby issued a temporary
airman flight instructor certificate to Respondent Jeszka. The
orders stated that the certificate’s date of March 28, 2008 was

false in that Respondent Jeszka did not complete a practical

2 Title 14 C.F.R. § 61.59(a)(2) prohibits any person from making
or causing to be made, “[a]ny fraudulent or intentionally false
entry in any logbook, record, or report that i1s required to be
kept, made, or used to show compliance with any requirement for
the i1ssuance or exercise of the privileges of any certificate,
rating, or authorization under this part.”

® This case proceeds pursuant to the Administrator’s authority to
issue immediately effective orders under 49 U.S.C. 88 44709(e)
and 46105(c), and in accordance with the Board’s Rules of
Practice governing emergency proceedings, codified at 49 C.F.R.
88 821.52-821.57.



3

test with Respondent Ledbetter on March 28, 2008. As such, the
orders alleged that respondents made or caused to be made
fraudulent or intentionally false statements concerning the date
of issuance on the temporary airman certificate. The orders
also stated that, based on this alleged falsification, both
respondents lacked the qualifications to hold an airman
certificate, and thereby ordered revocation of respondents’
certificates, as described above.

At the hearing, respondents” counsel acknowledged that the
date in Block 10 of the application for the certificate must be
the date that the applicant completes the practical test. Tr.
at 58. In presenting the case-in-chief, the Administrator’s
counsel called Joseph Gordon Sanders, a friend of both
respondents who has run Sanders Aviation, Inc., a Ffixed-based
operator (FBO) at Walker County Airport in Jasper, Alabama,
since 1998, to testify. Mr. Sanders stated that both
respondents had previously used his Cessna 172, N272TL.

Mr. Sanders testified that both respondents came to his FBO on
February 11, 2008, to conduct their practical tests;
specifically, Mr. Sanders stated, “|[Respondent Ledbetter] called
and they wanted to come out and renew their flight instructor
ratings .. they appeared about 10:00 [am] on the eleventh of
February.” Tr. at 64. Mr. Sanders then stated that both

respondents went to Mr. Sanders’s computer so that Respondent
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Ledbetter could renew his certificate and Respondent Jeszka
could reinstate his certificate, which had lapsed. Mr. Sanders
further testified that two flights took place In N272TL on
February 11, 2008: both respondents flew the aircraft, followed
by a flight that Respondent Ledbetter and Mr. Sanders conducted.
Mr. Sanders stated that the first flight occurred around 12:00
pm and lasted approximately 60 to 90 minutes. Later that
afternoon, Mr. Sanders recalled that Respondent Ledbetter gave
him $100 to cover the cost of fuel for the flights. Mr. Sanders
testified that he was certain that both of the flights occurred
on February 11, 2008, because that i1s the date on his flight
instructor’s record. Tr. at 67. Mr. Sanders further stated
that he saw the aircraft take off with both respondents in it on
February 11, 2008. Tr. at 69-70. Mr. Sanders testified that,
after February 11, 2008, neither respondent used N272TL in early
2008. Mr. Sanders stated that the Walker County Airport is very
small, and described the location of the hangar that houses
N272TL and his FBO; Mr. Sanders testified that the hangar faces
the airport’s only runway, and that it would consequently be
difficult for someone to use N272TL without his knowledge.
Mr. Sanders stated that he keeps N272TL locked in his hangar.
The Administrator also provided the testimony of Jeffrey
Dockery, who conducted flight school operations for a company

that leased a portion of Mr. Sanders’s building. Mr. Dockery
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stated that, in February and March of 2008, he worked in the
building 7 days each week. Mr. Dockery stated that he had
reviewed his logbook to recall his schedule on February 11,
2008, and determined that he had seen respondents and knew the
engine of N272TL was warm that day. On cross-examination,

Mr. Dockery acknowledged that he had previously told the FAA
that the flight occurred “sometime in the month of February,
2008.” Tr. at 103, 105; Exh. R-1.

The Administrator also called Linda Silvertooth, the office
manager of the Alabama/Northwest Florida Flight Standards
District Office (FSDO), to testify. Ms. Silvertooth testified
that Respondent Jeszka was employed at the FSDO as an aviation
safety inspector who specialized in operations until he retired
in June 2008. Ms. Silvertooth stated that, according to
Respondent Jeszka’s schedule and leave records, February 11,
2008, would have been a regular work day for Respondent Jeszka,
and March 28, 2008, would have been a regular day off. However,
until April 1, 2008, Respondent Jeszka was on sick leave and was
receiving leave under the Voluntary Leave Transfer Program; as
such, Ms. Silvertooth testified that it would have been Improper
for Respondent Jeszka to complete a check ride during what would
have been a regular work day, as Respondent Jeszka was receiving
sick leave for that day. However, the check ride would be

permissible on March 28, 2008, because Respondent Jeszka’s
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schedule provided that March 28 would have been a regular day
off. Tr. at 118. Ms. Silvertooth also clarified, however, that
it was iImproper under FAA rules for an inspector like Respondent
Jeszka to take a check ride with Respondent Ledbetter, because
Respondent Ledbetter was a designated pilot examiner (DPE) from
within Respondent Jeszka’s district, and Respondent Jeszka
oversaw Respondent Ledbetter as his principal operations
inspector. Tr. at 121.

In response to the Administrator’s case, both respondents
testified. Respondent Ledbetter stated that he had known
Mr. Sanders for 30 years, and i1s familiar with Mr. Sanders’s
FBO. Respondent Ledbetter testified that Mr. Sanders does not
keep N272TL locked in his hangar. Respondent Ledbetter also
stated that, on February 11, 2008, Mr. Sanders renewed
Respondent Ledbetter’s flight instructor certificate, and
Respondent Ledbetter in turn renewed Mr. Sanders’s flight
instructor certificate. Respondent Ledbetter stated, however,
that Respondent Jeszka was not present at the FBO on
February 11, 2008. Respondent Ledbetter clarified that
Respondent Jeszka was occupied with assisting his son with legal
issues on February 11, 2008; Respondent Ledbetter also stated
that Respondent Jeszka was not permitted to fly on February 11,
2008, anyway, because Respondent Jeszka’s doctor had not removed

a feeding tube that Respondent Jeszka had in place at the time.
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Tr. at 136, 142. Respondent Ledbetter opined that Mr. Sanders
had provided false information to the FAA, because Mr. Sanders
erroneously recalled that Respondent Jeszka had been present on
February 11, 2008. Respondent Ledbetter stated that, when he
reminded Mr. Sanders that Respondent Jeszka was not there,

Mr. Sanders did not want to change his story, and encouraged
Respondent Ledbetter to provide information to the FAA that was
complicit with the synopsis that he had provided to the FAA.
Respondent Ledbetter further stated that no one completed
Respondent Jeszka’s application on Mr. Sanders’s computer on
February 11, 2008, but that both respondents filled it out on
March 28, 2008.

In support of his testimony, Respondent Ledbetter provided
telephone records indicating that he was in Birmingham,
Adamsville, and Jasper, Alabama, on February 11, 2008. Exh. R-
2. Respondent Ledbetter stated that the records show that he
completed his own check ride in the afternoon on February 11,
2008, and that he was again iIn Jasper for Respondent Jeszka’s
check ride at 4:21 pm on March 28, 2008. Tr. at 159.
Respondent Ledbetter recalled that Mr. Sanders was present on
March 28, 2008, when respondents borrowed N272TL, and that he
had a conversation with Mr. Sanders that day. Respondent
Ledbetter could not recall the subject of the conversation. Tr.

at 162. Respondent Ledbetter stated that he did not pay
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Mr. Sanders after the flight on March 28, 2008, but that he
believed Respondent Jeszka had given Mr. Sanders some money for
fuel. Respondent Ledbetter did not recall where the aircraft
was located when he and Respondent Jeszka arrived at the airport
on March 28, 2008, and could not remember i1f respondents used
Mr. Sanders’s computer on March 28, 2008. Tr. at 165.
Respondent Jeszka also testified at the hearing, and stated
that he had taken sick leave before retiring from the FAA
because he had kidney and stomach cancer, and had undergone
extensive treatment. After a surgery that resulted in the
removal of his stomach, Respondent Jeszka testified that he had
a feeding tube. Respondent Jeszka provided medical records
indicating that he could return to work on April 1, 2008, and
that his feeding tube was removed on February 14, 2008. Exhs.
R-3 and R-4. Respondent Jeszka testified that flying with the
feeding tube iIn place was not possible, because the act of
flying could cause the feeding tube to become dislodged and
result iIn serious Injury. Respondent Jeszka also stated that,
on February 11, 2008, he was meeting with an attorney, and had
not gone to Mr. Sanders’s FBO in Jasper. Tr. at 197-98.
Respondent Jeszka testified that Respondent Ledbetter set up a
time to meet Mr. Sanders on March 28, 2008, and use N272TL,
which Mr. Sanders kept out on the ramp at the airport with the

keys In it. Tr. at 206-208. Respondent Jeszka provided



9

additional telephone records showing that he called Mr. Sanders
on March 28, 2008, and that they spoke for 19 minutes. Tr. at
209; Exh. R-6. Respondent Jeszka stated that the purpose of the
call was to confirm that he and Respondent Ledbetter could use
N272TL on March 28, 2008. Respondent Jeszka also testified that
he met Respondent Ledbetter at a centrally located store before
they traveled to Jasper together for the flight. Respondent
Jeszka stated that the flight concluded around 6:30 pm, at which
time both respondents made phone calls. Tr. at 214. Respondent
Jeszka testified that he used a computer at Mr. Sanders’s FBO on
March 28, 2008, and that Respondent Ledbetter entered the data
into the online Integrated Airman Certification or Rating
Application (IACRA) form on Respondent Jeszka’s behalf, because
Respondent Jeszka was not familiar with the 1ACRA system. Tr.
at 226-27. Respondent Jeszka also i1dentified a “Plan of Action”
for the flight that Respondent Ledbetter drafted and Respondent
Jeszka signed. Exh. R-8. Respondent Jeszka testified that
Respondent Ledbetter gave him a copy of the form on March 28,
2008. Respondent Jeszka also testified that Mr. Sanders
suggested that Respondent Jeszka lie about being present at the
February 11, 2008 flight check. Tr. at 238. Finally,
Respondent Jeszka also testified that he renewed his medical

certificate on May 6, 2008. Tr. at 252.
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Respondents” counsel also called Mr. Sanders in
respondents” case-in-chief. Mr. Sanders stated that he did not
recall the exact time on February 11, 2008, at which respondents
were at his FBO for the flight check. Tr. at 261. Mr. Sanders
reiterated that he did not recall respondents using his aircraft
on March 28, 2008. Tr. at 277. Mr. Sanders agreed that it was
typical for Respondent Ledbetter to call him a day or two in
advance of an intended flight 1n N272TL, and acknowledged that
telephone records indicate that Respondent Ledbetter called him
on March 27, 2008.

In rebuttal, the Administrator’s counsel again called
Ms. Silvertooth to testify. Ms. Silvertooth identified a
memorandum that she gave to Respondent Jeszka upon his return to
the FSDO on April 1, 2008. Tr. at 300; Exh. A-6.

Ms. Silvertooth stated that the memorandum provided that the
FSDO required Respondent Jeszka to obtain his medical and
certified flight instructor (CFl) certificates, and that
Respondent Jeszka did not inform her at any time that he had
already reinstated his CFl certificate.

The Administrator also provided I1ACRA data showing that
Respondent Jeszka had begun his application for renewal of his
certificate at 8:23 am on March 28, 2008, and that the examiner
electronically signed the application at 5:52 pm on March 28.

Tr. at 333, 357; Exh. A-11. T.J. Frishe, who works with 1ACRA
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data at the FAA, testified that the data concerning Respondent
Jeszka’s application indicated that someone had begun the
application twice. Mr. Frishe stated that the system cannot
identify the location from which the data i1s transmitted.

The law judge allowed respondents to provide additional
evidence in surrebuttal. Respondent Jeszka testified again, and
acknowledged that the IACRA data indicates that he began the
application on 8:23 am on March 28, 2008, and electronically
signed it at 12:13 pm that day, and that the data shows that
Respondent Ledbetter electronically signed the application at
5:52 pm on March 28. Respondent Jeszka opined that he may have
begun the application at his house while on the phone with
Respondent Ledbetter and Mr. Sanders. Tr. at 390-91.
Respondent Jeszka then stated that, “[Respondent Ledbetter]
ultimately apparently came by my house and we finished it,
because he has to be present when I signed this thing.” Tr. at
392. Respondent Jeszka testified that he and Respondent
Ledbetter completed the application at Sanders Aviation after
the check ride, but could not recall whether Mr. Sanders was
present when they completed it. Respondent Jeszka also stated
that the reason he did not inform Ms. Silvertooth that he had
already reinstated his CFl was because he was taken aback by the

statement In the memorandum that he would need to regain his
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medical certificate within only 3 months, and that the concern
over his medical certificate took priority.

Respondents also called Mr. Sanders to testify again.

Mr. Sanders reiterated that he did not recall respondents being
at his FBO on March 28, 2008, that the airport is a small
facility, and that he could hear aircraft taking off and landing
from his FBO. Mr. Sanders stated that he did not remember
whether anyone used N272TL without his permission, but that if
the engine had started up he would have heard it. Finally,

Mr. Sanders testified that he usually keeps N272TL locked in the
hangar.

At the conclusion of the hearing, the law judge issued an
oral initial decision, in which he provided a detailed summary
of the evidence. The law judge stated that the case turned on
credibility of the witnesses and concluded that Mr. Sanders’s
testimony was more credible than respondents” testimony.

Initial Decision at 496. The law judge determined that

Mr. Sanders did not have a motive to lie, and that it was
possible, “but not at all likely” that respondents could have
used N272TL without Mr. Sanders’s knowledge; likewise, the law
judge determined that it was also unlikely that respondents used
Mr. Sanders’s computer on March 28, 2008, without Mr. Sanders’s

awareness. |Id. at 486-88.
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The law judge discussed at length his credibility finding
with regard to Respondent Jeszka, and stated that it was
incongruent that Respondent Jeszka did not inform
Ms. Silvertooth on his first day back at the FSDO that he had
reinstated his CFI when Ms. Silvertooth informed him that he
would need to reinstate his medical and CFl certificates. The
law judge also concluded that the evidence concerning the timing
of the certificate applications was inconsistent with
respondents” testimony, as both respondents initially testified
that they had completed the application electronically before
noon on March 28, 2008, but the IACRA data showed otherwise.
Similarly, the law judge stated that it was nonsensical for
Respondent Jeszka to have called Respondent Ledbetter and
arranged to meet with him on the way to Jasper so that they
could travel together and conduct the oral portion of the exam,
iT Respondent Jeszka had already begun the application at his
home. The law judge also stated that he had considered the fact
that no evidence iIndicated that Respondent Jeszka had offered to
pay Mr. Sanders for the use of N272TL as indicative that the
flight did not occur. The law judge similarly discussed the
credibility of Respondent Ledbetter’s testimony, and stated that
the telephone records did not necessarily help respondents’
case, because they did not establish why or even who was 1iIn

Jasper on March 28, 2008. The law judge concluded that the
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Administrator proved that respondents had violated 14 C.F.R.
8§ 61.59(a)(2), and affirmed the order of revocation.

In addressing the fact that Mr. Sanders could not recall
whether respondents were present at his FBO on March 28, 2008,

the law judge cited Administrator v. Aviance International,

Inc., NTSB Order No. EA-3805 (1993). The law judge stated that,
in Aviance, the Board observed that the Administrator almost
always must rely on circumstantial evidence to prove
falsification. The law judge further stated that the Board in
Aviance reversed the law judge’s order because the law judge
drew his conclusion of falsification from the 1nability of
several air traffic controllers to recall any training flights
at issue, and this lack of memory did not suffice to prove the
Administrator’s falsification case. [Initial Decision at 482.
The law judge distinguished Aviance by finding that, iIn the case
at hand, the circumstantial evidence “is more than sufficient to
prove” that the March 28, 2008 flight did not occur. 1d. at
498. The law judge based this finding on the fact that

Mr. Sanders’s testimony indicated that he would have been aware
of respondents using his aircraft on March 28, 2008, if the
flight had occurred. The law judge then discussed the evidence
supporting this conclusion. 1d. at 498-99.

On appeal, respondents challenge the law judge’s

credibility findings concerning both respondents, as well as one
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of the law judge’s evidentiary rulings prior to the hearing.
With regard to credibility, respondents assert that Mr. Sanders
did not provide credible testimony, and that the telephone
records they provided showed that they completed the flight
check on March 28, 2008. Respondents also contend that the law
judge misunderstood the Board’s holding in Aviance when he found
that the case was distinguishable. 1In particular, respondents
contend that Aviance requires a law judge to decide: (1) whether
the person who fails to recall an event was present at the
event; and (2) whether the person’s memory was dispositive.
Respondents assert that the law judge erred in not finding that
the Administrator failed both prongs of this test, as

Mr. Sanders could not recall even being at his FBO on March 28,
2008. Respondents also contend that the law judge erred when he
found Mr. Sanders’s testimony more credible than respondents”
testimony.

Respondents also argue that the law judge erred in quashing
two subpoenas that respondents intended to issue. Respondents
assert that they sought to call two FAA employees who had
overseen Mr. Sanders, and that the employees would testify that
Mr. Sanders had problems with recordkeeping and with his memory.

Respondents assert that the law judge’s reliance on 49 C.F.R.
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§ 9.7(b)* for his decision to quash the subpoenas was misplaced.
In particular, respondents argue that, during a telephonic
hearing with the law judge, respondents” counsel requested
approval to call the witnesses from the FAA. When the FAA did
not agree to allow the witnesses to testify, the law judge
quashed the subpoenas under 8 9.7(b). Respondents argue that
this ruling was erroneous because it “severely prejudiced”
respondents” case, In that Mr. Sanders’®s memory significantly
affected the outcome of the case. Appeal Br. at 15. The
Administrator contests each of respondents” arguments, and urges
us to affirm the law judge’s decision.

We reject respondents’ assertions that the law judge erred
in finding Mr. Sanders’s testimony more credible than
respondents” testimony, and in distinguishing the Aviance case.

First, we note that we have long deferred to the credibility

“ Title 49 C.F.R. § 9.7(b) provides as follows:

An employee may testify for the United States both as
to facts within the employee’s personal knowledge and
as an expert or opinion witness. .. [A]n employee may
not testify as an expert or opinion witness, with
regard to any matter arising out of the employee’s
official duties or the functions of the Department,
for any party other than the United States in any
legal proceeding in which the United States is a
party. An employee who receives a demand to testify
on behalf of a party other than the United States may
testify as to facts within the employee’s personal
knowledge, provided that the testimony be subject to
the prior approval of agency counsel and to the
Federal Rules of Civil Procedure and any applicable
claims of privilege.
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findings of the Board’s law judges in the absence of a showing
that such findings are arbitrary, capricious, or contrary to the
weight of the evidence.® In the case at issue, the law judge’s
credibility findings were solidly based on his observation of
the witnesses while they were testifying, and were not contrary
to the evidence. In fact, our review of the record in light of
the law judge’s decision leads us to the same conclusion with
regard to credibility. The law judge correctly noted that

Mr. Sanders did not have a motive to provide false information
concerning respondents, whereas respondents obviously had an
interest in the outcome of the proceeding during their
testimony. In addition, we note that portions of respondents”
testimony were inconsistent,® and that respondents testified that
they could not recall certain aspects of the alleged flight that

they conducted.’ In addition, we have carefully reviewed the

> Administrator v. Nickl, NTSB Order No. EA-5287 at 6 (2007)
(citing Administrator v. Kocsis, 4 NTSB 461, 465 n.23 (1982);
see also Administrator v. Smith, 5 NTSB 1560, 1563 (1986);
Administrator v. Sanders, 4 NTSB 1062 (1983)).

6 At times, respondents appeared to assert that Mr. Sanders was
present on March 28, 2008, when they flew N272TL. Tr. at 161.
Respondent Ledbetter testified that he had a conversation with
Mr. Sanders on March 28, 2008, while at the FBO, but could not
recall the subject of the conversation. Tr. at 162. However,
respondents” brief emphasizes that Mr. Sanders testified that he
was likely “in and out” of the FBO throughout the day and was
likely not present while respondents operated N272TL. Appeal
Br. at 11-12.

’ Respondent Ledbetter testified that he could not recall where
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record and determined that certain components of respondents’
testimony were simply not credible.?

With regard to the Aviance case, we agree with the law
judge’s assessment. Aviance is distinguishable from the case at

hand because, iIn Aviance, we cautioned law judges to refrain

(. .continued)

N272TL was located when he and Respondent Jeszka arrived to
conduct the check ride on March 28, 2008, nor could he recall
whether they used Mr. Sanders’s computer on March 28, 2008. Tr.
at 165. Respondent Ledbetter also could not specifically recall
when he asked Mr. Sanders about using N272TL for the check ride.
Tr. at 162 (stating he asked “probably 4 or 5 days before™).
Respondent Jeszka could not recall where he began to enter
information for his application into the 1ACRA system, and, when
confronted with the 1ACRA data, opined that he must have begun
the application while at home the morning of March 28, 2008.

Tr. at 390-91. Respondent Jeszka speculated that he must have
been speaking with Respondent Ledbetter or Mr. Sanders while
entering the data, since he had a difficult time filling It out.
Tr. at 391. Respondent Jeszka could not recall whether

Mr. Sanders was present on March 28, 2008, when he allegedly
completed the application at the FBO. Tr. at 396-97.

8 Respondents” testimony that Mr. Sanders’s practice was to leave
N272TL outside the hangar with the keys accessible (Tr. at 134,
207), except at night, is not credible, and defies Mr. Sanders’s
testimony that he kept N272TL locked inside his hangar (Tr. at
85). Furthermore, Respondent Jeszka testified, and the
telephone records indicate, that he spoke with Mr. Sanders in
the morning on March 28, 2008, for 19 minutes. Tr. at 208-209;
Exh. R-6. Respondent Jeszka stated that the purpose of this
conversation was to ensure that N272TL would be available for
his use; however, the evidence indicates that the conversation
was lengthy, and Respondent Jeszka had already testified that
Respondent Ledbetter had made all the arrangements for using
N272TL. In addition, as the law judge noted, Respondent
Jeszka’s failure to inform Ms. Silvertooth that he had just
reinstated his CFl after he read the memorandum indicating that
he must reinstate his CFl and medical certificates i1s also
incongruous.
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from affording too much weight to the fact that a witness does
not recall a certain event as evidence that the event did not
occur. Even in exercising such caution in reviewing the record
in this case, we nevertheless find that Mr. Sanders’s lack of
recollection that Respondent Jeszka’s flight check occurred on
March 28, 2008, is not dispositive, as the law judge’s rejection
of respondents” testimony was largely based on credibility
findings. Overall, we agree with the law judge’®s conclusion
that the Administrator proved that respondents violated
§ 61.59(a)(2) by falsifying a record.®

Finally, we also find respondents” argument concerning the
law judge’s ruling on subpoenas for FAA employees to be
unpersuasive. We have previously held that law judges have
significant discretion in overseeing administrative hearings and
admitting evidence into the record.!® Moreover, we will not

overturn a law judge’s evidentiary ruling unless we determine

® For such falsification cases, we have long adhered to a three-
prong standard to prove a falsification claim: the Administrator
must prove that a pilot (1) made a false representation, (2) iIn
reference to a material fact, (3) with knowledge of the falsity
of the fact. Hart v. McLucas, 535 F.2d 516, 519 (9 Cir. 1976)
(citing Pence v. United States, 316 U.S. 332, 338 (1942)). The
law judge correctly concluded that the Administrator provided
evidence to fulfill all three prongs in this case.

10 Administrator v. Giffin, NTSB Order No. EA-5390 at 12 (2008)
(citing Administrator v. Bennett, NTSB Order No. EA-5258
(2006)).
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that the ruling was an abuse of discretion. In the case at
hand, respondents have not shown that the law judge abused his
discretion by applying 49 C.F.R. 8 9.7(b) to exclude certain
testimony. Respondents did not show that they had received
prior approval of FAA counsel i1n accordance with 8§ 9.7(b);
therefore, the law judge did not err in finding that respondents
did not fulfill the requirements of § 9.7(b). Even if the
witnesses” testimony would have helped their case, as
respondents surmise, respondents cannot show that the law judge
abused his discretion in applying the criteria of § 9.7(b) to
the proposed subpoenas.

ACCORDINGLY, IT IS ORDERED THAT:

1. Respondents” appeal is denied;
2. The law judge’s decision is affirmed; and
3. The Administrator’®s emergency revocation of

respondents” ATP, flight instructor, mechanic, and any other

airman certificates they may hold is affirmed.

ROSENKER, Acting Chairman, and HERSMAN, HIGGINS, and SUMWALT,
Members of the Board, concurred in the above opinion and order.

11 See, e.g., Administrator v. Martz, NTSB Order No. EA-5352
(2008) ; Administrator v. Zink, NTSB Order No. EA-5262 (2006);
Administrator v. Van Dyke, NTSB Order No. EA-4883 (2001).




403

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD

OFFICE OF ADMINISTRATIVE LAW JUDGES

* * * * Kx *x X X KX K* *x X X * KX X X *

In the matter of:

LYNNE A. OSMUS,
ACTING ADMINISTRATOR,
Federal Aviation Administration,

Docket Nos.: SE-18571
JUDGE POPE SE-18572

Complainant,
V.

RAYMOND LEDBETTER, and
EDWARD THADDEUS JESZKA,

R EEEEEREEEE,

Respondents.

* * * * Kx *x X X KX K* *x X X * KX X X *

U.S. Tax Court Courtroom 1136
Russell Federal Building and
Courthouse

75 Spring Street, SW

Atlanta, Georgia

Thursday,
May 14, 2009

The above-entitled matter came on for hearing, pursuant to

recess, at 9:45 a.m.

BEFORE: WILLIAM A. POPE
Administrative Law Judge

Free State Reporting, Inc.
(410) 974-0947



APPEARANCES:

On behalf of the Administrator:

GAYLE FULLER, ESQ.

CHRIS STEVENSON, ESQ.

Federal Aviation Administration
1701 Columbia Drive

College Park, Georgia 30337

On behalf of the Respondents:

MICHAEL A. MOULIS, ESQ.

Moulis Aviation Law Offices, P.A.
1100 Lee Wagener Boulevard

Ft. Lauderdale, Florida 33315
954-547-0555

Free State Reporting, Inc.

(410) 974-0947

404



© 0 N oo g b~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ORAL INITIAL DECISION

ADMINISTRATIVE LAW JUDGE POPE: The following is my oral
initial decision in Acting Administrator, Federal Aviation
Administration, Complainant, versus Raymond Ledbetter, Edward Jeszka,
docket numbers SE-18571 and SE-18572, Respondents.

These are proceedings under the provisions of 49 U.S.C.
Section 44709, formerly Section 609 of the Federal Aviation Act, and
the revisions of the Rules of Practice in Air Safety Proceedings of
the National Transportation Safety Board.

Raymond Ledbetter and Edward Jeszka, the Respondents, have

Free State Reporting, Inc.
(410) 974-0947
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appealed the Administrator®s emergency orders of revocation dated
April 14, 2009, and April 17, 2009, respectively, which pursuant to
Section 821.31(a) of the Board®"s rules serve as the complaints.

In the complaint against Respondent Ledbetter, the Acting
Administrator ordered the revocation of his airline transport pilot
certificate, flight instructor certificate, mechanic certificate, and
any other airman certificates he may hold, because he allegedly
violated FAR Section 61.59(a)(2) and Section 61.59(b)by making or
causing to be made a fraudulent or intentionally false entry on a
temporary airman flight instructor certificate issued to Edward
Thaddeus Jeszka.

In the complaint against Respondent Jeszka, the Acting
Administrator ordered the revocation of his airline transport pilot
certificate, flight instructor certificate, mechanic certificate, and
any other airman certificates he may hold, because he allegedly
violated FAR Section 61.59(a)(2) and 61.59(b), by making or causing
to be made a fraudulent or intentionally false entry on a temporary
airman flight instructor certificate issued to him by Respondent
Raymond Arthur Ledbetter.

In his answer to the complaint against him, Respondent
Ledbetter admitted paragraphs 1 through 4 and 7 of the complaint, and
denied the remainder of the complaint.

Thus, Respondent Ledbetter admitted that he holds airline
transport pilot certificate, flight instructor certificate, and

mechanic certificate, all alleged in the complaint; that on March 18,
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2008, he as a designated pilot examiner issued a temporary alrman
flight instructor certificate to Edward Thaddeus Jeszka; that the
designated pilot and flight engineer examiner®s handbook states that
the date of issuance for block X of FAA Form 8060-4 is the date of the
completion of the practical test; that he electronically signed the
temporary certificate, iIndicating the date of issuance as March 28,
2008; and the temporary airman certificate i1s a record required to be
kept, made or used to show compliance with a requirement for the
exercise of the privileges of a certificate under Part 61 of the FARs.

In his answer to the complaint against him, Respondent
Jeszka admitted paragraphs 1 through 4 and 7 of the complaint, and
denied the remainder of the complaint.

Thus, Respondent Jeszka admitted that he holds the airline
transport pilot and flight instructor certificates alleged in the
complaint; that on or about March 28, 2008, he initiated an electronic
application for the issuance of his flight instructor certificate;
that as a result of this application, Raymond Arthur Ledbetter, as a
designated pilot examiner, created a temporary airman certificate, FAA
Form 8060-4, for him; that the designated pilot and flight examiner~s
handbook states that the date of issuance in block X of FAA Form 8060-4
is the date of completion of the practical test; that the temporary
certificate indicated that the date of issuance was March 28, 2008;
and the temporary airman certificate i1s a record required to be kept,
made or used to show compliance with a requirement for the exercise

of the privileges of a certificate under Part 61 of the FARs.
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Both Respondents denied allegations in paragraph 5 and 6 of
their respective complaints, that the date of issuance of March 28,
2008, is fraudulent or intentionally false In that Respondent Jeszka
did not complete a practical test with Respondent Ledbetter on March
28, 2008, or that either of them made or caused to be made fraudulent
or intentionally false statements concerning the date of iIssuance on
the temporary airman certificate.

They both denied paragraphs 8 and 9 of their respective
complaints, that they lacked the qualifications to be the holder of
any airman certificate or violated the sections of the Federal Aviation
Regulations as alleged iIn their respective complaints.

Therefore, simply put, the first issue to be decided is
whether the date of i1ssuance of March 28, 2008, as stated on the
temporary airman certificate applied for by Respondent Jeszka and
issued by Respondent Ledbetter is false, in that Respondent Jeszka did
not complete a practical test with Respondent Ledbetter on March 28,
2008.

IT that date 1s false, the question then becomes whether it
was fraudulent or intentionally false, and made or caused to be made
by either or both of the Respondents and was material. That leads then
to the issue of whether either or both of the Respondents lack the
qualifications to hold any airman certificate.

Thomas Frisch, the assistant manager of the Atlanta Flight
Standards District Office, was called to testify by the Administrator.

The Respondent, through counsel, stipulated that they knew that the
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date to be entered on block X of the FAA Form 8060-4 was the date of
completion of the practical test as alleged in paragraph 3 of the
complaints, which they admitted in their answers. It was further
stipulated that if an application is completed electronically, it is
the same as 1Tt completed on paper and signed.

Joseph Gordon Sanders testified that he has 33 years”
experience in aviation, with 22 years as a pilot for Federal Express
and 23 years iIn the Air National Guard. He has owned Sanders Aviation
since 1998. His business sells self-service fuel. He also operates
a flight training center. At the time relevant to this case, he was
a DPE, or designated pilot examiner, and held a certified flight
instructor certificate.

His wife is the owner of N272TL, which she inherited from
her father. It is kept most of the time in a locked hangar at his
facility at the Walker County Airport in Jasper, Alabama. It i1s not
rented out.

On February 11, 2008, Respondent Ledbetter called and said
that he and Respondent Jeszka wanted to renew their flight instructor
certificates. They arrived at the hangar where Sanders kept N272TL
at about 10:00 a.m. Sanders said that they were both friends and that
he had known Respondent Ledbetter for 30 years and Respondent Jeszka
for ten to twelve years. He said he was glad to see Respondent Jeszka
who had recovered from cancer.

Both he and Respondent Ledbetter worked on separate laptop

computers at Sanders® facility. Sanders logged onto an FAA website
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known by the acronym IACRA, and entered the data for renewal of his
certified flight instructor certificate. He thought that Ledbetter
was similarly working on electronic renewal of his certified flight
instructor certificate. He did not see if Ledbetter was working on
renewal or reinstatement of Respondent Jeszka"s certified flight
instructor certificate.

He said there were two flights in N272TL that day. The first
flight was by Respondent Ledbetter and Respondent Jeszka. They took
off at about noon and returned about an hour and a half later. The
second flight was that of Sanders and Respondent Ledbetter, during
which they administered practical tests for the flight instructor
certificate to each other. Sanders said that his hangar at the Jasper,
Alabama airport faces the runway, and he saw Respondent Ledbetter and
Respondent Jeszka take off together that day.

Administrator®s Exhibit A-2 is Respondent Ledbetter-"s
official FAA records which confirm that his CFIl certificate was renewed
by Sanders on that day in a flight In Sanders®™ aircraft, N272TL.
Sanders said that later that day, Respondent Ledbetter gave him $100
to cover the cost of fuel. He said Ed Banks, Jeff Dockery, and Sarah
Rutland were at his facility that day.

Sanders said that normally he would not remember specific
dates, but he remembers the date of 2/11/2008 because his CFI
certificate was renewed by Respondent Ledbetter that date. He said
that that is the only record he has of the events on 2/11/08, because

his aircraft is not a rental aircraft and he is not required to keep
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records of 1ts usage.

Sanders says he does not have any knowledge that the
Respondents used his aircraft for a flight on a later date in 2008.
He said if his aircraft had been used on March 28, 2008, he would know
about 1t, but he had no knowledge of such a flight. He said his aircraft
is stored In a locked hangar at the Jasper, Alabama, airport, but
conceded at times i1t could be outside with the keys in it.

Sanders said that Respondent Ledbetter came to his office
on February 15, 2009, a year later, and said he had received a letter
of investigation, hereafter called the LOl, about the incident from
the FAA. Sanders told him that he remembered that they had renewed
each other®"s flight instructor certificates and that Respondent
Ledbetter had renewed Respondent Jeszka®s flight instructor
certificate.

He said there was confusion, and at first Respondent
Ledbetter said that he thought that Respondent Jeszka was there that
day but did not fly because he was sick. The next day Respondent
Ledbetter called Sanders and said that Respondent Jeszka was not there,
because he sick and had been in a lawyer®s office all day concerning
his son who had been arrested.

Sanders said that, to apply for a certified flight
instructor certificate, airmen log on to the FAA website called 1ACRA,
and the applicant fills out an application and receives a tracking
number. Then the designated examiner pulls up the application and

reviews 1t. The applicant signs the application electronically. After
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the oral examination and check ride, the examiner puts in the dates,
time, the N number of the aircraft used, and a temporary certificate
can be printed out. He said that if that procedure was followed, the
FAA would have a record of it.

The parties stipulated that the Administrator®"s sanction
guidance table provides for a revocation as the sanction for making
intentional false or fraudulent statements.

Jeffrey Dockery, a flight instructor for the past two years,
stated that in 2008, he worked in space in the Sanders Aviation building
at the Walker County Airport in Jasper, Alabama, rented by his employer
at that time, Airline Transport Professionals. He said he was
generally at his place of employment seven days a week, and that he
had met the Respondents through Sanders.

He said he interpolated from his logbook that on February
11, 2008, that the Respondents were at Sanders® facility, working with
Sanders. He said that Sanders said they were going to do a check ride
that day. He said he flew with a student to Meridian, Mississippi,
that day to have a free lunch, and did not see Sanders® aircraft being
Tflown. In the evening, he helped push the aircraft into the hangar
and i1ts engine was warm. He said he did not remember seeing the
Respondents there on any other day.

He said that in a telephone conversation with the
Respondents® attorney yesterday, being the day before he testified,
the attorney said he had evidence that the Respondents were at Sanders”

facility in March 2008 and not there in February 2008. He said he did
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not mention his logbooks to the attorney. He said that he had been
told by the FAA and Sanders to look in his logbook for that day, and
that he remembered that it was the day he had flown to Meridian. He
said that he asked FAA counsel what to expect at the hearing and was
told to tell the truth.

He said he did not remember when he left that day for Meridian,
but that he was back before dark. He said he flew about
three-and-a-half hours and took approximately an hour for lunch. He
does not recall specific times of day. He did not see any flights by
Sanders® aircraft. He acknowledged that he gave a statement to the
FAA sometime in March 2009. He said he did not say the day was February
11, just that 1t was sometime in the month of February.

He said he had already checked and knew it was February 11,
but he did not want to say so because he did not want to have to come
to the hearing. He said the day he flew to Meridian was the same day
he saw the Respondents, and his logbook shows that the flight to
Meridian was on 2/11/08.

Linda Silvertooth, the office manager of the FAA"s Alabama
Flight Standards District Office, was called as a witness by the
Administrator. She said that Respondent Jeszka retired from his
position as an FAA aviation safety inspector at the Alabama FSDO in
June 2008, after being on sick leave for an extended period.

His time and attendance records, Exhibit A-5, show that he
was on sick leave during the pay periods 4, from 2/3 to 2/16/2008, and
during pay period 7, from 3/16 to 3/29/2008. He worked four ten-hour
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days a week, and his day off was Friday. Had he not been on sick leave,
2/11/08 would have been a scheduled workday for him. 3/28/08 would
have been a scheduled day off.

She said it would have been improper for him to take a check
ride in connection with his work while on donated sick leave, and as
an FAA aviation safety inspector, he could not take a check ride with
anyone except another inspector. He could not take a check ride with
someone over whom he had oversight, which included Respondent
Ledbetter. Further testimony on this point was disallowed in the
Administrator®s case in chief, but the Administrator was given leave
to pursue this line of testimony iIn rebuttal.

The Administrator rested, and the Respondents®™ motion to
dismiss was denied. Respondent Ledbetter testified in his own behalf.
He started flying in the Civil Air Patrol 50 years ago and has worked
in aviation for the past 40 years. He has been a CFl for that long.
He was a pilot examiner from 1977 to 1998. He served four years in
the Air Force and 30 years in the Air National Guard. He holds an ATP
with 10 ratings, an A&P, a CFl certificate, and has 25,000 hours of
flight time. He has no prior violations.

He said he has known Respondent Jeszka for 30 years, first
as a mechanic. Then he went through pilot training, joined the Air
National Guard, and flew F-4 fFighters. He said he flew with Respondent
Jeszka on 3/28/08. He said that he thought that he probably met
Respondent Jeszka in Sumiton, Alabama, and they rode together to Jasper,

Alabama.
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From Verizon telephone records, he said that they apparently
rode together to Jasper between 2:24 p.m. and 4:21 p.m., and he thinks
that they did the oral examination during that period and flew after
4:21 p.m. He said they finished the computer after they arrived at
Sanders® facility, then flew. He said he thought that they used
Sanders® computer, but because it happened a year and a half ago, he
could not swear to it.

He said that they set up a check ride with Sanders four to
five days before, and Sanders was there when they arrived at his
facility and that they flew in Sanders® aircraft later on that day,
and that he gave them permission to use i1t. He said he did not pay
anything to Sanders for use of the airplane on that day, but that he
thought that Respondent Jeszka had paid something to Sanders.

He said that Sanders has a fixed-base operation at the Jasper
airport and has 24-hour self-service fueling. His hangar is locked
up at night, but N272TL is often outside the hangar in the daytime with
the keys In 1t. He said Sanders told him he could use the aircraft,
but he always called Sanders first before using 1t. He said he had
planned to use the aircraft with Respondent Jeszka three months earlier
in 2008 for them to renew their certified flight instructor
certificates on the same day, after removal of Respondent Jeszka“s
feeding tube.

On the Sunday preceding 2/11/2008, Respondent Jeszka told
him his son had been arrested and needed his help, and he would not

be able to go for the renewals. He said that on 2/11/2008, he and
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Sanders printed out their applications and temporary certificates. He
identified Respondent®s Exhibit R-2 as cell phone records for Verizon
for his cell phone. The records are in the name of Health South, a
company that he worked for from 1991 to 2002, but he had kept the cell
phone and number after he left that employment and paid the bills
himself.

He said he was the only person that used his cell phone on
2/11/2008. He said the records show use of his cell phone on calls
from Birmingham and Adamsville, which is on route from Birmingham to
Jasper in the morning, covering the time Sanders said he arrived at
Jasper at 10:00 a.m. He said that Jasper is 35 miles from Birmingham
where he lives. He said he flew with Sanders on 2/11/2008 between 12:28
p-m. and 3:23 p.m. In the afternoon, as shown by the absence of any
cell phone usage during that period. He said his cell phone records
show that he called from Birmingham to Respondent Jeszka®s home phone
number In Pinson, Alabama, at 7:12 p.m.

He said he had a conversation with Sanders i1n a parking lot
at Sanders® insistence during which Sanders said he thought that his
phone was being tapped, and the FAA had come out and looked at records
for his Cessna 172. The FAA told him not to talk to anyone. He said
his certificate showed that the date of his exam and the flight check
was 2/11/08, and that was the day that Jeszka was at his facility.
Respondent Ledbetter said he told Sanders that was not right, because
Jeszka®"s feeding tube had not been removed and his son had been

arrested.
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Sanders said he could not change his statement, because the
FAA would crucify him. He asked Respondent Ledbetter to say that a
letter of discontinuance was issued on 2/11/2008, and the exam and
flight test were not completed until 3/28/2008. Respondent Ledbetter
said he could not say anything false, and it did not happen that way.

He said the FAA never asked him for his side of the story.
He said he had heard his attorney"s conversation with Jeff Dockery that
day before the hearing and that Dockery had said he did not remember
when he had seen the Respondents.

Respondent Jeszka testifying in his own behalf stated that
he started flying in 1970 and has been engaged in some kind of aviation
work for 38 years, including 12 years most recently as an FAA aviation
safety inspector. For the preceding two years prior to his retirement,
he was on extended sick leave for treatment of cancer which started
out with kidney cancer and required surgical removal of a kidney.

Then he was diagnosed with stomach cancer which required
removal of his stomach, and eventually surgical insertion of a feeding
tube In his abdomen. The feeding tube was removed on February 14, 2008,
and he was given a medical release to return to work for the FAA on
April 1, 2008. He said that as of 2/11/2008, he was under a medical
restriction not to fly, because pressure changes could push the feeding
tube out of his intestine and that could cause peritonitis.

Exhibits R-3 and R-4 are letters from Respondent Jeszka"s
doctors dated 2/14/2008, saying treatment had been completed and the

stomach tube had been removed, and he would be able to return to work
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on April 1, 2008. He said the night of February 9, 2008, his son was
arrested by the Birmingham police, and he was not able to bail his son
out of jail until February 10, 2008. He said on February 11, 2008,
he was arranging for representation of his son, using his home phone
in Birmingham and his cell phone. He said he did not go to Jasper,
Alabama, at all on that date.

Exhibits R-5 and R-6 are AT&T records of calls to and from
his cell phone, which he obtained online from AT&T. The records do
not show cell tower origination of the calls and thus do not show where
the outgoing calls were placed. He said he had the cell phone with
him all day, and no one else used 1t. The records do not show a period
of non-use during which he could have made the flight described by
Sanders on February 11, 2008.

He said he had used Sanders® aircraft for currency flights
20 to 25 times over nine years, paying with an FAA credit card. Sanders
was always with him for insurance purposes. He said that he flew with
Respondent Ledbetter on March 28, 2008, in Sanders”™ aircraft, N272TL.
Respondent Ledbetter had made the arrangement with Sanders to use the
aircraft a day or two before, probably by telephone. He said that that
morning of 3/28/08 at 8:44 a.m., he had talked with Sanders for 19
minutes using his cell phone, call number 118 on Exhibit R-6.

He said that his purpose of the call was to make sure the
aircraft would be available that day. He said his cell phone number
1S 205/913-6905, and the mailing address i1s Birmingham, Alabama. Later

that day, he arranged by telephone call at 2:20 p.m. to meet Respondent
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Ledbetter at Sumiton, Alabama, in the Wal-Mart parking lot, so that
they could travel together to Jasper, Alabama.

On the way, they discussed the examination process and what
information was necessary for reinstatement of his certified flight
instructor certificate. Part of the oral test was also accomplished
on the way and was finished after they arrived in Jasper, Alabama, where
Sanders® plane is kept. The computer work was done in Jasper before
the flight and was completed after they returned. He turned off his
cell phone for four hours, ending at 6:27, and there were no incoming
or outgoing calls during that period.

He said he has known Sanders for 12 years. He saild Sanders
has an FAA designated pilot examiner certification, and Respondent
Jeszka was his POl for six or seven years. He said he listened to a
telephone conversation between his attorney and Dockery two nights
before the hearing and said Dockery said he did not see either of the
Respondents getting into or out of an aircraft on either February 11,
2008, or March 28, 2008.

He said Ledbetter used a computer at Sanders® facility to
input data into the IACRA system on 3/28/08. Respondent Jeszka said
the Internet system had come into use while he was on sick leave, and
he did not know how to use 1t. He gave the data to Ledbetter, and
Ledbetter put it into the computer and printed a temporary certificate.
He said he paid Ledbetter $500 in cash on 3/28 for the flight and
identified R-7 as the receipt Ledbetter had given to him.

He 1dentified Exhibit R-8 as a copy of a plan of action form
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that Ledbetter used and filled out on 3/28/2008 and gave to him. The
form detailed the plan of action for the oral examination and the
practical test on 3/28/08. He said he had been Ledbetter®s POl before
he got sick and knew that Ledbetter always filled out a plan of action
form. He said he signed it on 3/28/08.

Respondent Jeszka said that in February 2009, he received
a letter of investigation from Inspector Smith and called Joey Sanders
and asked i1f he had records that he put fuel in his aircraft. Sanders
said the FAA had been out looking at flights Respondent Jeszka had taken.
He said that his CFIl certificate was renewed on the same day theirs
were renewed. Respondent Jeszka told Sanders that was not possible,
as he had been at home with his son that day.

Sanders said he had already told the FAA that it was on
February 11, 2008, and suggested that Respondent Jeszka say that there
were maintenance problems and Respondent Ledbetter issued a letter of
discontinuance, and the flight check was finished on 3/28/2008, and
that would take care of i1t. Respondent Jeszka said he replied that
he would not falsify the letter.

Respondent Jeszka said that Sanders had a DPE, and that a
month ago he had a conversation with Sanders in which Sanders said he
was scheduled to do a renewal ride with a new inspector. He said he
had already given the FAA the date of February 11, and he was trying
to protect Respondent Jeszka. On cross-examination, Respondent Jeszka
saild his class 2 physical was renewed on May 6, 2008.

Joseph Sanders was recalled as a witness for the Respondents.
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Limited leading questions were allowed, because Sanders was an adverse
witness against the Respondent. Sanders asserted that the flight was
on February 11, 2008. He said around March 2009, he had been asked
by the FAA when the last inspector had used his aircraft, and he said
it was the Respondents Jeszka and Ledbetter. He said he did not
remember the date, but it was on the same date as his CFl certificate
was renewed.

He said that when he saw Respondent Jeszka on 2/11/2008, he
was glad to see he had recovered from cancer. He said he had been at
the waiting room when Jeszka came out of surgery following removal of
his stomach. Sanders said he had once been a DPE for ten years, but
he did not seek to renew his certificate because he was having marital
difficulties with his wife related to his DPE activities. He said he
made $50- to 80,000 a year as a DPE, but he actually lost money because
he had to turn down flights for FedEx.

He said he did not rent his aircraft in 2008 and it actually
only flew 30 hours that year. He said that Respondents were In Jasper
on 2/11/2008 by midmorning or midday. He does not remember exactly.
He said that on 2/11/2008, the Respondents took off in his aircraft
around noon, and the flight lasted for an hour to an hour and a half,
and landed around 2:00 p.m.

He acknowledged that Respondent Jeszka could not have been
on the flight 1T his cell phone records showed he used his phone during
that period. He said he does not remember 1T Respondent Ledbetter was

in Jasper between 4:21 p.m. and 6:30 p.m. He said he does not remember
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them using his aircraft on 3/28/08, but acknowledged that if they had
figured out some way to get it without his knowledge, it would be
possible that they did use it.

Referring to a telephone call from Respondent Jeszka®s cell
phone to his cell phone at 8:44 a.m. on 3/28/2008, he said he remembered
that Respondent Jeszka had called about that time and was excited about
going back to work. He said he remembered seeing a feeding tube through
Respondent Jeszka®s shirt, but does not remember when. He said he did
not notice the feeding tube when he saw Jeszka on 2/11/2008. He said
Jeszka had come out to his facility once after the surgery and appeared
to be weak and barely able to walk at that time.

On cross-examination, he said 1t was possible to make phone
calls while in the air around Jasper from a Cessna 172, but on redirect,
he said he did not think it was practical to make a call from a 172
while flying because of the noise.

In rebuttal, the Administrator called Linda Silvertooth.
She i1dentified Administrator®s Exhibit A-6 as a memorandum she
personally gave to Respondent Jeszka when he returned to work at the
FSDO on April 1, 2008.

Among other things, the memorandum to Inspector Jeszka
states, ""We understand you currently do not hold an FAA airman®s
medical certificate and that your certified flight instructor
certificate has expired. Because of this, | have asked for a temporary
position description (PD) titled, Interim Duties, to be prepared and

to which you will be detailed. 1t will allow you to perform duties
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in the office that are related to your current general aviation
operations position description (PD) but the tasks do not require a
current airman medical certificate or a certified flight instructor
certificate.

"Our letter to you dated August 16, 2007, advised you that
you have until June 28, 2008, to obtain your FAA medical certificate.
This temporary detail into the interim duties PD will expire on that
same date. Please keep me informed as to your progress in this
procedure by giving me the status of your medical applications each
pay period."

A copy of the memorandum was provided to Respondent Jeszka“®s
front-line supervisor, Larry Dumbrowski, who was also present. She
said she had looked in the national PTRS, program tracking system,
before lunch on 3/28/08, and knew that his CFI had expired on 10/07.
It was stipulated that there was no record of renewal of his certified
flight instructor certificate to see before 6:30 p.m. on 3/28/08.

She said she delivered the memorandum personally to
Respondent Jeszka in her office on the first day he came back to work
and that Larry Dumbrowski read it, and the union representative was
there also. She said that Inspector Jeszka did not say that his CFI
had been renewed and never told her that before he retired. 1t was
stipulated that he did not tell Dumbrowski either.

T.J. Frisch was recalled by the Administrator in rebuttal.
He i1dentified Exhibit A-11 titled, 1ACRA Administrative Site User

Details, which was admitted by stipulation as a printout of an IACRA
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data file containing elements of application 163491 by Respondent
Jeszka. [I1ACRA or Integrated Airmans Certification of Rating
Application, is an FAA-operated online application format as opposed
to a paper format using FAA Form 8710-1.

Respondent Jeszka and Respondent Ledbetter used the online
format to file Jeszka"s application for a CFI certificate on 3/28/08.
This document was not disclosed by the Administrator to counsel for
the Respondent until after Sanders had been recalled and testified
during the Respondent®s case in chief, even though it was in the
possession of counsel for the Administrator before that. Because of
this, 1In part, the Respondent was allowed an opportunity to present
surrebuttal and to recall witness Sanders.

With the agreement, albeit perhaps reluctant, of counsel,
Sanders was recalled on Thursday, May 14, 2009, in Atlanta, Georgia,
which is today. The parties stipulated that the printout Form 8710,
pages 4 and 5 of Exhibit A-11, were prepared by the I1ACRA program from
data In the file and i1Is the same as the paper Form 8710-1 contained
in Respondent Jeszka®"s airman file.

In the table on page 1 of Exhibit A-11, application event
type and event date, the table shows that the application was started
at 8:23 a.m., 3/28/2008, and was electronically signed and submitted
by the applicant at 12:13 p.m., and later signed by the designated
examiner conducting the evaluation at 5:52 p.m., on 3/28/08. Times
are the server time in Oklahoma City, Oklahoma. Both Alabama and

Oklahoma City are in the Central time zone.
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The data on pages 3 and 4 of Exhibit A-11 were inputted into
the system by computer by the applicant or the examiner. Applicants
and designated pilot examiners have to register to use the system. The
applicant as shown on page 3, 8710 data, was Respondent Jeszka of Pinson,
Alabama. The place of the examination is shown as Walker County,
Bellville Field, Jasper, Alabama. The e-signature of the applicant,
Respondent Jeszka, is dated 3/28/2008. The duration of the oral
examination is shown as three hours. The flight portion is shown as
1.5 hours. The aircraft used is listed as a C-172M, designation number
N272TL.

The witness said that only the examiner could have loaded
the data into the system. The date of the DE"s signature is 3/28/08.
The examiner®s report on page 5, which i1s the back of Form 8710, was
completed by Respondent Ledbetter and was printed out from the data
in the file.

There was a second application started at 9:45 a.m., but it
was not completed. An applicant can have more than one application
pending at the same time. The system tracks every application
submitted, whether completed or not. Witness Frisch said a unique
identifier is assigned each time an application is initiated. An
examiner has a log-on identifier, but he would have to know the unique
application identifier number to access 1t. The designated examiner
has to electronically sign the application. He said it 1s common for
an applicant to start an application before the examiner becomes

involved. He said that it was not possible to tell from the FAA"s
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computer system where the data was transmitted from.

A chart at the top of page 1 shows that Respondent Jeszka
registered as a user for this system on 10/9/2003. His log-on name
is listed on line 3. Witness Frisch said the system went into effect
in early 2004, and the applicant received a security password when he
registered with the system, but that he later could have changed or
altered it.

Witness Frisch said that not all FAA aviation safety
inspectors are registered on the IACRA system, and that in his
jurisdiction, most still use paper. Once an examiner signs off on an
application, a tracking record is electronically forwarded to airman
certification, and a permanent certificate IS processed.

Respondent Edward Jeszka was recalled in surrebuttal. He
said he presumes Exhibit A-11 is accurate and that it must have been
started at his house at 8:23 a.m. and was signed by him at 12:13 p.m.,
and by Ledbetter at 5:52 p.m. He said he could not remember exactly
what happened that day, a year earlier. He said he did not remember
what happened at 9:45 a.m. with respect to starting another application.
He said 1t was the Tirst time he submitted anything on 1ACRA and that
it was difficult for him, and he does not now remember any specifics
about what he did.

He said he does not remember if he started it at home, but
that i1t looks like he would have had to have started i1t at home at 8:23
a.m. In the morning. He said he still remembers it would have been

in the afternoon, about noon instead of 2:00 p.m., but he does not
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remember when he completed 1t. He said he did not know how to use the
system, and he spent a lot of time that morning talking to Respondent
Ledbetter, Joey Sanders, and others, trying to get help in filling it
out.

Based on conversation he has had with him, Respondent
Ledbetter apparently came to the house to help him finish the
application, although he does not remember that specifically. He said
that 1t took the better part of four hours to fill it out. He said
he thought he started the application at 2:00 p.m., as he testified
the day before, and does not remember it taking place at noon, nor does
he remember starting it at home. He said he remembers having had a
difficult time with the application and that after the check ride, he
sat down with Ledbetter in the upstairs of Sanders Aviation building,
and they finished 1t. Respondent Ledbetter signed and submitted it
and gave him a temporary certificate, which he signed.

He said that Exhibit A-6 Is a memorandum given to him by
Ms. Silvertooth on 4/1/2008, the first day he returned to work. He
said he was called by Dumbrowski to Ms. Silvertooth"s office, and he
asked his union representative to come. He said he was taken back by
having three months to get his medical certificate only. It had taken
him a year to get his medical certificate back after his first cancer
operation. He said he read the other items, but they did not mean much
to him in light of the deadline for getting his medical certificate
or he would be out of work, and he does not recall.

On cross-examination, he said that Sanders had a meeting
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room in his building on the upper floor, but he does not recall if
Sanders was there, but thinks that he might have been there, because
there was some sort of a computer glitch. He said he retired on June
30, 2008, and started the processing for retirement at the end of May.
He said he decided to retire, because he thought the work environment
was hostile and was not doing his health any good. He said he got his
medical on May 6, 2008, but that he had to go to the Mayo Clinic to
get It at his own expense. He said he had already decided to retire
by then.

He said he was not focusing on the CFI certificate, and he
did not think he should say anything because he was astounded by the
impossibility of the task that had been placed before him to get his
medical certificate by June 2008.

Joseph Sanders was recalled in surrebuttal on May 14, 2008,
in Atlanta, Georgia, by the Respondents. He repeated that he did not
remember the Respondents using his aircraft after 2/11/2008 until
Respondent Jeszka used his Baron during the summer of 2008, after he
had retired from the FAA. He said that i1t is possible that they used
his aircraft without his knowing 1t or approving it, but the airport
is a small general aviation airport with one runway and 50 or less
flights a day, and he would have heard his aircraft start if it was
parked outside the hangar.

He acknowledged that on typical days, he was in and out of
his FBO. He said that there are one or more computers connected to

the Internet on the first floor level of his FBO which is always open
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to pilots for their use. He said that it the Respondents were using
a computer in Jasper that day, it would likely have been his.
I1. CASE AUTHORITY
The elements of the charge of intentional falsification are
a false statement made in reference to a material fact, with knowledge

of the falsity of the fact. Hart v. McLucas, 535 F.2d 516, 519, 9th

Circuit (1976). Proof of fraud requires proof with two additional
elements: an intent to deceive and action taken in reliance upon the

representation. Twomey v. NTSB, 821 F.2d 63, 66, 1st Circuit (1987).

In order for a statement to be material, it need only be

capable of influencing the decision of the Agency. Twomey v. NTSB,

supra, 66; Administrator v. Cassis, NTSB Order Number EA-1831 (1982);

Administrator v. Anderson, NTSB Order EA-4564 (1997); Administrator

v. Richards, NTSB Order Number EA-4813 (2000); Administrator v.

Dillman, NTSB Order Number EA-4513 (2000), citing Administrator v.

McGonagall, NTSB Order Number EA-5334 at 4 (2006); Administrator v.

Reynolds, NTSB Order Number EA-5135 at 7 (2005); Janker v. Department

of Transportation, 925 F.2d 1147, 1150, Ninth Circuit (1991).

In the recent case of Administrator v. Dillman, supra, the

Board also said that for purposes of evaluating whether a statement
has been made with knowledge of the falsity, the proper inquiry 1is
whether the Respondent provided the incorrect answer while cognizant
of 1ts falsity, and not whether he had any specific intent to deceive
or falsify at the time the answer was provided.

Recent Board precedent uniformly holds that making an
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intentional false statement of material fact shows lack of
qualification to hold a certificate and that the appropriate sanction

IS revocation. Administrator v. Hodges, NTSB Order Number EA-5303

(2007), and the cases cited therein. In Administrator v. Hodges, supra,

the Board noted that i1t has held that falsification of required
documents constitutes a lack of qualification to hold a certificate.
In that case, the Respondent falsified an application for
renewal of her flight instructor certificate and caused another
individual to make a false statement. At pages 9-10, the Board quoted

language from Administrator v. Coughlan, NTSB Order Number EA-5197

(2005), citing Coughlan v. NTSB, 470 F.3d 1300, 1306, 11th Circuit

(2006), stating that, "Few violations more directly call into question
the pilot™s nontechnical qualification than do those involving
falsifications, and few falsifications more clearly threaten air
safety than do those involving an airman®s entitlement to advanced
certificates or ratings."

In Administrator v. Arizona Avionics, LLC, NTSB Order Number

EA-4861 (2000), the Board upheld the law judge®s refusal to allow
without proper foundation character evidence or evidence of reputation
for truth and veracity, noting that the Federal Rules of Evidence
generally forbid the admission of evidence of a person®s character or
trait of his character for the purpose of proving that he acted in
conformity therewith on a particular occasion.

The Board®"s decision in Administrator v. Aviance

International Inc., et al., NTSB Order Number EA-3805 (1993) involves,
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among others, several issues bearing some similarity to those in this
case, and the Board"s observations in that case are applicable here.
The Board said that the issue in falsification cases is usually whether
the individual who made the false statement did so intentionally, and
almost invariably, that i1s established circumstantially since direct
evidence of intention is rarely available.

Where, as i1n the Aviance case, the issue is not whether there
was an intentional falsification but whether there was a falsification
at all, the Administrator®™s proof must be more compelling. The Board
found in Aviance that there was no direct evidence of falsification
and held that circumstantial evidence was iInsufficient to prove the
falsification charge. The Board noted that the law judge drew his
conclusion of falsiftication from the inability of several air traffic
controllers to recall any training flights at issue in the Aviance
case.

The Board said that it had no doubt that at an airport of
light to moderate traffic activity, that the controllers would likely
be cognizant of most, 1f not all, of the operations conducted there,
but since i1t seemed to the Board that at least some training flights
had been conducted, despite the controllers® contrary recollections,
the Law Judge should not have accorded such heavy weight to their
recollections. The Board iIn the Aviance case reversed the
falsification findings.

I11. FINDINGS AND CONCLUSIONS

From the evidence adduced during the hearing, It is apparent,
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and 1 so find, that this case to a very significant degree turns on

credibility or lack thereof of the three main witnesses, Joseph Gordon

Sanders, Respondent Ledbetter, and Respondent Jeszka.

Sanders testified that Ledbetter and Jeszka were at his

facility iIn Jasper, Alabama, on 2/11/2008 for the stated purpose of

renewing their certified flight iInstructor certificates, and that to

his knowledge, they did not use his aircraft on 3/28/2008 for any

purpose. He said he did not recall that Respondents Ledbetter and

Jeszka were at his facility at all that day, or that Jeszka flew with

Respondent Ledbetter in N272TL on 3/28/08 as they testified. He said

he did not have any recollection that they completed the practical test

on Sanders® aircraft on 3/28/08 as stated on Respondent Jeszka®s

application and temporary certificate.

These two contradictory versions of events are

irreconcilable and cannot reasonably be rationalized. To put itsimply,

both versions of events cannot be true.

There i1s no dispute that

Sanders and Respondent Ledbetter renewed each other®s certified flight

instructor®s certificates on 2/11/08, but no directly on-point

tangible records, such as aircraft records or flight logs, have been

produced which would tend to support when Respondent Jeszka®s CFI

certificate was renewed, other than the computer records in Exhibit

A-11 and a copy of the Form 8710-1 which is attached, which is the same

as the copy attached to Exhibit A-11, which shows the date of renewal

to be 3/28/08.

Thus,

it all comes down to a question of who should be
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believed. At the outset, | note that there were references, which I
did not allow to be pursued, to other problems between the FAA and the
Respondents, and perhaps between the FAA and Sanders also. None of
this is charged in the complaint and is irrelevant in this proceeding.

The i1ssue here is simply who is telling the truth and who
is not, whether or not the Administrator is able to carry her burden
of proof by a preponderance of the evidence that Respondent Jeszka did
not take the examination to renew his certified flight instructor
certificate on 3/28/2008 in N272TL, as both Respondent Jeszka and
Respondent Ledbetter testified and certified on the IACRA records.

There i1s strong evidence suggesting that all three of these
principal witnesses are long-time friends who have had a close
relationship to each other over a long number of years. The testimony
indicates that Sanders, for example, has known Respondent Ledbetter
for 30 years and Respondent Jeszka for ten to twelve years, and that
Jeszka rented his aircraft prior to 2008 frequently on a FAA credit
card for flight checks.

There 1s a dearth of evidence as to the contents of the
practical examination purportedly given by Sanders and Ledbetter to
each other on 2/11/2008, and by Ledbetter to Jeszka on 3/28/2008.
Whether they were complete or perfunctory is something that is known
only to them, but within the time frame available to conduct an oral
examination and flight check on 3/28/08, there is a significant
possibility that any practical test given or taken by Respondent

Ledbetter or Respondent Jeszka were perfunctory at best.
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That i1s not an iIssue, however, as the Administrator charges
that there was no flight check conducted by Respondent Ledbetter of
Respondent Jeszka in Sanders® aircraft, N272TL, on 3/28/08 as Jeszka“"s
application for renewal of his CFl certificate, which was filed
electronically with the FAA, states and which Respondent Ledbetter
certified on the same application.

I find little evidence of a motive for Sanders to lie about
when Respondent Ledbetter gave a practical test to Respondent Jeszka
or about their use of his aircraft N272TL on 3/28/08. He had no personal
involvement in the giving of the practical test, and even when or if
it was given made no difference to him personally. He did not testify
that he had personal knowledge that the test was given on 2/11/2008,
only that giving the practical test was the stated reason for the flight,
but he does not know what actual ly took place during the flight, because
he was not on board of the aircraft.

Thus, it is not an issue in this proceeding raised by any
evidence of record that the Respondent Ledbetter might have begun he
renewal examination for issuance of a certified flight Instructor"s
certificate to Respondent Jeszka on 2/11/2008 but did not complete 1t
until 3/28/2008.

I see no reason why Sanders would want to conceal that
Respondent Ledbetter and Jeszka used his aircraft on 3/28/08. Again
whether or not they did or did not use 1t makes no personal difference
to him. He has no evident personal stake in the outcome of the case,

and 1t 1s of no concern to him when, If ever, Respondent Jeszka took
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a practical test to renew his certified flight instructor certificate.

Despite suggestions from the Respondents to the contrary,
there i1s no evidence that Sanders was virtually paranoid about the FAA
or felt that it was out to get him. Sanders said he did not seek to
renew his DPE when it expired at the end of 2008, and there is no
evidence that he did or that he was waiting for a check ride in February
2009 to renew his DPE and that a favorable outcome of his application
could be a motive for him not to tell the truth about the Respondents
and their claim to have used his aircraft on 3/28/08.

Could his aircraft have been used by the Respondents without
his knowledge on 3/28/08? Possibly, but not at all likely. There is
no evidence that the Respondent was not at his place of business at
the Walker County Airport where his FBO and his aircraft were located.
He checked his records, and he was not flying for FedEx that day. He
did acknowledge that typically he was in and out of his FBO during the
day, but he said he had no reason to recall events on the specific date
of 3/28/2008, and he denied that the Respondents had made advance
arrangements with him to use his aircraft on that date or had telephoned
him that morning to make sure the plane was available.

As a Tixed-base operator at a very small general aviation
airport with 50 or less takeoffs and landings a day and one runway that
passed in front of his building, it appears very improbable that it
would escape his notice that his aircraft had started while in front
of his building and had taken off without his knowledge or permission,

or that the Respondents, both of whom he knew very well, were in his
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building using his upstairs office and the computer on 3/28/08 without
him seeing them on that date.

The credibility issue presented here insofar as the
Respondents are concerned is that they testified that they made advance
arrangements to use Sanders® aircraft on 3/28/08 and called him to
confirm that morning and he was at the FBO and talked to them that day.
The Respondents cannot have it both ways, that they used his aircraft
with his permission and knowledge, but maybe he was not there and/or
forgot that they used his aircraft.

Sanders maintained consistently in both his testimony and
his rebuttal testimony and surrebuttal testimony that he has no memory
that his aircraft was used by the Respondents on 3/28/08, or that he
had been called on that day or a few days before that about their using
it. That, of course, is not as positive as an outright, unequivocal
denial, and the Respondents have testified, also consistently, that
he did know that they used his aircraft on 3/28/08 but will not admit
it, apparently out of fear of reprisals from the FAA.

IT he did know, as the Respondents contend, that means, of
course, that he has lied under oath at this hearing when he denied
such knowledge. |1 see no reason why he would run the risk of being
found lying under oath about something In which he had no interest iIn
the outcome. He waffled at times on the exact time that the Respondents
arrived at his facility 1n Jasper on 2/11/2008, but remained consistent
in his testimony that they did arrive in the morning, and at about noon,

they took off in his aircraft together, and they were gone for about
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an hour and a half.

I do not find some uncertainty as to precise times of day
to be an indication of untruthfulness, as memories may fade over the
period of a year or more, and In any event, what did or did not happen
with respect to Respondent Jeszka on 2/11/2008 is not an issue in this
case. There i1s no evidence whatsoever that Respondent Ledbetter
administered a practical examination to Respondent Jeszka on 2/11/2008
or any portion thereof. Sanders did not see an oral examination being
administered and does not know what took place during the plane ride
by the two Respondents in his aircraft, supposedly on that day.

There are no FAA records that a practical test for a CFI
certificate was administered to Respondent Jeszka by Respondent
Ledbetter on that date, 2/11/2008, or was begun on that date and
finished on 3/28/2008. And as noted, the Respondents themselves
disavow that there was any examination conducted on 2/11/2008 or that
Respondent Jeszka was even present at Sanders® FBO on that date.

As I have noted, the issue here as raised in the complaints
i1s what happened or did not happen on March 28, 2008, with regard to
the administration by Respondent Ledbetter of a renewal practical
examination for issuance of a certified flight instructor certificate
to Respondent Jeszka.

As noted by counsel for the Administrator, proving a
negative is generally much more difficult than proving a positive. The
most significant evidence on this point is the testimony of Sanders

that Respondents did not use his aircraft on 3/28/08, contrasted with
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the testimony of the Respondents that they did use it on that date with
Sanders® permission and knowledge, for the purpose of Ledbetter
administering a practical test for a CFl certificate to Jeszka.
There are computer records filed online with the FAA,
indicating that Respondent Ledbetter conducted a practical
examination on 3/28/08 and issued a temporary CFl certificate to
Respondent Jeszka on that date, but there is little other corroborative
evidence and some significant rebuttal evidence produced by the
Administrator raising considerable doubt about the credibility of the
Respondents”® testimony to that effect, and in the online application
they filed, that a practical examination took place on that date.
As already noted, that squarely raises credibility as the
determining factor. Who is more credible, the Respondents or Sanders?
I"ve already discussed the factors affecting Sanders”™ credibility or
lack thereof. Now I will consider what factors affect the credibility
or lack thereof of the Respondents. With regard to a possible motive
for falsification, Respondent Jeszka was within days of returning to
work as an ASI after a long period during which he was on sick leave,
while he successftully battled two bouts with life-threatening cancer.
And as a former FAA principal operations inspector who
supervised designated pilot examiners, it is reasonable to conclude
that he well knew that he needed to have a current CFl certificate to
perform his duties when he did return to work for the FAA. He contends
that three days before his return to duty, he obtained his CFI

certificate from his long-time friend, Respondent Ledbetter, who was
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a designated pilot examiner he had formerly supervised.

The iIncongruity is that after going to that trouble and
obtaining the CFI certificate he needed, why did he conceal that fact
from the FAA and not simply on his first day back at work notify
Ms. Silvertooth and his Iimmediate supervisor at the Flight Standards
District Office that he had already completed the requirement that he
have a current certified flight instructor"s certificate and there
remained only the need to obtain a medical certificate to which he could
devote his full attention before he could be restored to full duty.

Instead, for reasons that he did not rationally explain, he
never mentioned that he had a CFl certificate to anyone at the FAA,
including Ms. Silvertooth or his supervisor, up to and including
apparently the day he retired in June 2008. A more illogical thing
for him to have done is hard to even imagine. His failure to do so
creates grave doubts about his credibility, and whether there was a
practical examination conducted by Respondent Ledbetter on 3/28/08 at
all.

Further impeaching Respondent Jeszka®s testimony is Exhibit
A-11, the 1ACRA report, which establishes that contrary to his
testimony, the electronic filing of his application on the FAA"s IACRA
system began in the early morning of 3/28/08, and his part was completed
by about noon, rather than having been started and completed after 2:00
p-m. In the afternoon, as both he and Respondent Ledbetter testified.
He offered no rational explanation for this discrepancy when he was

confronted with it at the hearing.
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IT, as appears to be the case, he actually started the
application and finished it at home, and accepting his contention that
he required assistance from Ledbetter to complete his part of the
application, that places in doubt the necessity of him calling
Ledbetter to arrange to meet him midway to Jasper so that they could
travel together. They were together apparently or talking on the phone
apparently that morning. That discrepancy also raises significant
questions concerning his candor, truth and veracity.

I note that there is no evidence that Respondent Jeszka
either paid or offered to pay Sanders for use of his aircraft on 3/28,
not even to the extent of offering to pay for fuel usage. Aircrafts
do not fly for free and incur fuel and maintenance costs every time
they fly. That can hardly be disputed. Respondent Ledbetter said that
he was paid $500 by Respondent Jeszka for flight on 3/28/2008 and
produced a receipt to that effect. He said he thought that Respondent
Jeszka had paid something to Sanders for use of the aircraft that day.

However, Respondent Jeszka did not testify that he did so,
nor was Sanders even asked 1T he receive any monetary compensation from
Respondent Jeszka for the flight on 3/28/08. This raises doubt that
the use of Sanders”™ aircraft on 3/28/08 occurred at all, as there is
no logical reason why Sanders should bear the cost of the flight himself
ifT 1t occurred.

Motive 1s something best known to the persons involved and
most often cannot be proven by direct evidence but only by

circumstantial evidence. The most likely explanation for Respondent
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Ledbetter”s falsification of the use of Sanders” aircraft on 3/28/08
is that he did not administer a practical examination on that date,
but filed a false online report that he did to accommodate his long
friend, Respondent Jeszka, who was returning to work as an ASI after
years of battling cancer and needed a CFl certificate.

It is clear that Respondent Jeszka could not have obtained
the CFI certificate on 3/28/08 without the full cooperation and
participation of Respondent Ledbetter who certified online on the
FAA"s IACRA system that he had conducted the practical examination and
issued a temporary certificate to Respondent Jeszka on 3/28/2008.

Further adversely affecting Respondent Ledbetter®s
credibility 1s his iInconsistent testimony that he and Respondent
Jeszka rode together on 3/28/2008 to Sanders® FBO in Jasper between
2:24 p.m. and 4:21 p.m., during which time he administered the oral
portion of the application to Respondent Jeszka, and that they finished
entering his portion of the application online after they arrived at
Sanders” FBO in Jasper, Alabama, using Sanders® computer in his private
office, then flew the check ride.

The IACRA records show that Ledbetter signed the application
at 5:52 p.m. on 3/28. However, the testimony I have just mentioned
was flatly contradicted by Administrator®s Exhibit A-11 which shows
that Respondent Jeszka completed his online application by about noon.
There was nothing left for Respondent Ledbetter or Respondent Jeszka
to do online when they said they arrived in Jasper at 4:21 p.m., until

after the check ride that they claim took place was over at 5:23 p.m.
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Respondents argue that Ledbetter®s cell phone records on
3/28 place himusing his cell phone in Jasper, Alabama, in the afternoon
of 3/28/08, and that supports the testimony of both of them that Sanders
is, at the very least, mistaken that they did not use his aircraft on
3/28/2008. That evidence, however, appears to be equivocal, as these
telephone records in and of themselves do not establish why the persons
who used the phone were i1n Jasper, If indeed both of them were there
or what the telephone calls were about.

For example, one obvious possibility, which is, of course,
not susceptible to direct proof, iIs that Ledbetter and Jeszka arrived
unannounced with no advance planning with Sanders, intending to use
his aircraft, but found that Sanders was not there, and finding they
could not fly in his aircraft, simply resolved the problem by Ledbetter
filing a false online report on the 1ACRA system that they had flown
in Sanders® aircraft to do the check ride for Respondent Jeszka“s
certified flight instructor certificate.

Is that what happened? There®s no way to know by any direct
evidence, so i1t remains only another possibility for explaining what
Respondent Ledbetter was doing in Jasper that day. It does not rise
to the level of proof to impeach Sanders® testimony, that he has no
recollection of the Respondents using his aircraft at any time after
2/11/2008 until Respondent Jeszka used his Baron in the summer of 2008,
after he had retired from the FAA.

During the hearing i1t is evident that both Respondents

recognized that they needed to discredit the testimony of Sanders which
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contradicts their testimony that they used his aircraft on 3/28/08 for
the practical test of Respondent Jeszka. To that end, they testified
to damaging admissions they said that Sanders made to them after the
fact, to the effect that he did not want to admit to the FAA that he
had made a mistake In dates, because he feared that would prejudice
his application to the FAA to renew his DPE certificate.

But there is no independent proof that Sanders had applied
for renewal of his DPE, and Sanders testified, with no apparent reason
to lie, that he did not apply for renewal of his DPE and no such
application was pending with the FAA. Moreover, 1 have had the
opportunity of hearing and viewing the testimony of Sanders and both
the Respondents. | observed that Sanders delivered his testimony iIn
a straightforward manner, without going back on his contention that
he had no memory of seeing the Respondents at his place of business
on 3/28/08, or having any discussion with them or allowing them or even
knowing that they were going to use his aircraft on that date.

Considering the conditions already described that existed
at Sanders®™ FBO on 3/28/08 and his unshaken testimony that he had no
contact with the Respondents before or on that date about their use
of his aircraft, i1t is an eminently reasonable conclusion and I so find
that 1T his aircraft had been used as they contend, it is more likely
than not that he would remember it. His repeated testimony that he
did not remember that to have occurred i1s functionally the equivalent
to an outright denial.

I have also observed and heard the testimony of the two
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Respondents. 1 note parenthetically here that Respondent Jeszka
appears to be under considerable emotional strain because of his
illness, and understandably so. However, Respondent Ledbetter does
not appear to be under any similar emotional strain. In their testimony,
both Respondents appeared more iIntent on discrediting Sanders, who
they thought to be their friend but who gave very damaging information
to the FAA against them, than in providing corroborating details to
support their claim that notwithstanding Sanders® denial, they used
his aircraft on 3/28/2008 for Jeszka®"s CFl practical examination.

For example, they provided no details concerning the
contents of the practical test and oral examination that Respondent
Ledbetter said that he administered on 3/28/08 and Respondent Jeszka
said he took on that date. No convincing evidence has been offered
concerning the discrepancy in the time of initiating and completing
the online application by Respondent Jeszka as disclosed by the I1ACRA
records, as compared to Respondent Jeszka®"s testimony as corroborated
by Respondent Ledbetter.

Respondent Ledbetter said only that they completed the
online application when they arrived at Sanders® facility in the
afternoon. He offered no explanation for how the FAA®"s 1ACRA records
could show that the application was started at 8:23 a.m. and finished
at 12:21 p.m., so that there was nothing left to complete when they
arrived at the facility of Sanders in the afternoon of 3/28/08, nor
did he confirm or deny that he had spoken by telephone or in person

with Respondent Jeszka earlier that day about how to complete the
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application.

Respondent Jeszka offered no explanation for the
discrepancy, other than to say he does not now remember when he started
the application process, other than it was about 2:00 p.m. but conceded
that the IACRA records, Exhibit A-11, show otherwise. Further, I note
that Respondent Jeszka presented no logical or convincing explanation
for not reporting to the FAA, his employer, that he had a current CFI
certificate when he returned to duty after a long i1llness on April 1,
2008.

I conclude and find that Respondent Ledbetter and Jeszka are
not credible witnesses as to their claim that Ledbetter administered
a CFl practical examination on 3/28/2008 using Sanders®™ aircraft
N272TL as stated on the online 1ACRA application that they both filed
and signed. On balance, I find that Sanders is by far the more credible
witness with the least to gain or lose from the result of this hearing.

I give little or no weight to the testimony of witness
Dockery who I find to have intentionally tried to minimize his
involvement in his statements to the FAA, and therefore, not to be a
credible witness. In any event, his testimony related only to a
peripheral issue in this case, not necessary or relevant to the
critical issue of what happened on 3/28/2008.

I find that the Administrator has proven by a preponderance
of the evidence that as alleged in the complaints, the Respondent
Ledbetter violated FAR Section 61.59(a)(2) by making or causing to be

made a fraudulent or intentionally false entry on a temporary airman
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flight instructor certificate he issued to Edward Thaddeus Jeszka, and
that Respondent Jeszka violated FAR Section 61.59(a)(2) by making or
causing to be made a fraudulent or intentionally false entry on a
temporary airman flight instructor certificate issued to him by
Raymond Arthur Ledbetter, all on 3/28/2008.

I find that the evidence produced by the Administrator is
sufficient to establish that each of the three elements of the charge

of intentional falsification as set out In Hart v. McLucas, supra, and

the other cases cited, to wit, an intentional false statement made in
reference to a material fact with knowledge of the falsity of fact,
has been established.

The evidence establishes that the Respondents knowingly
made or caused to be made an intentional false statement on an
application for a temporary CFl certificate for Respondent Jeszka
submitted to the FAA electronically on 3/28/2008, to wit, that a
practical test was administered by Respondent Ledbetter, in civil
aircraft N272TL, on that date, when, 1In fact, as they both well knew,
that aircraft was not used by them for that purpose on that date.

Further, the evidence shows that the false statement was
material, because i1t was capable of influencing the action of the FAA,
and did, in fact, result in issuance under delegated authority by
Respondent Ledbetter of a temporary CFl certificate to Respondent
Jeszka.

It 1s distressing, indeed, to find two airmen of the age of

the Respondents, with their long careers in aviation standing found
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guilty of making intentional false statements. Much as 1 might wish
it to be otherwise, the evidence, however, adduced during the hearing
cannot be ignored, and it establishes by a preponderance that the two
Respondents acted together and for the joint purpose of making or
causing to be made the false statement at issue.

The false statement was essential to Respondent Ledbetter®s
i1ssuing and Respondent Jeszka obtaining a CFIl certificate on 3/28/2008.
It could not have happened without both of them knowing about it.
Accordingly, 1 find the Administrator has proven by a preponderance
of the evidence that each knowingly made or caused to be made the false
material statements alleged in the complaints against him.

The situation In this case i1s distinguishable from that iIn

Administrator v. Aviance, supra. There 1s no direct evidence here that

the flight did not take place, but the circumstantial evidence is more
than sufficient to prove that it did not. Under the circumstances of
this case, Sanders more likely than not would have been aware of it
1T the Respondent had used his aircraft for any purpose on 3/28/2008.

It appears that there i1s only one runway at the airport, and
Sanders® building and hangar face the runway. There is no evidence
that he was not at the airport that day. In fact, even the Respondents
contend that he was and that they talked to him by telephone earlier
in the day to confirm the aircraft was available.

I find that Sanders, as | have said, i1s a credible witness,
with no motive to lie, and showed every sign of telling the truth, that

he does not remember a flight that he would have certain remembered
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having take place in his airplane is sufficient to establish that i1t
did not, even though he did not say so unequivocally and with absolute
certainty. Even 1T his recollection of precise dates may be
imprecise, he denied that he even discussed, let alone allowed, the
Respondents to use his aircraft at any time after 2/11/2008.

As noted earlier in the citations of authority, Board
precedent stands squarely for the proposition that making an
intentionally false statement shows lack of qualification and warrants
revocation of all airman®s certificates held by offenders. Upon
consideration of all the substantial, reliable and probative evidence
of record, 1 find that the Administrator has proven by a preponderance
of the evidence that Respondents Ledbetter and Jeszka violated FAR
Section 61.59(a)(2) and Section 61.59(b)as charged in the complaints
against them and lack the qualifications to hold any airman-®s
certificate.

ORDER

ACCORDINGLY, 1T IS HEREBY ORDERED:

(1) The Administrator®s emergency orders of revocation are

affirmed;

(2) The Respondents®™ appeals are denied.
EDITED ON William A. Pope
MAY 19, 2009 Administrative Law Judge
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