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MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,
Docket SE-16634
V.

WLLIAM F. MJRRAY, [11,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent, appearing pro se, has appealed fromthe oral
initial decision of Adm nistrative Law Judge WIlliamE. Fow er,
Jr., issued on Decenber 10, 2002, follow ng an evidentiary
hearing.EI The | aw judge affirned an order of the Adm nistrator
suspendi ng respondent’s private pilot certificate for 270 days,
on finding that respondent had violated 14 C F.R 61.113(a),
119.33(a)(2) and (3), and 91.13(a) of the Federal Aviation

! The initial decision, an excerpt fromthe transcript, is
attached.
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Regul at i ons (“FARS”).EI We deny the appeal.

In early February 2002 (Superbow weekend), respondent acted
as pilot-in-conmand of a Piper aircraft on a nunber of flights
between Port Cinton, Ohio, and Put-In-Bay Island, Chio.
Passengers, nost of whom respondent did not personally know, were
onboard each flight.EI The Adm ni strator clainms that these
flights were for conpensation or hire, therefore running afoul of
the cited regul ati ons.

On appeal, respondent continues to argue that there was no
conpensation — he was transporting friends of friends to (and/or
from a Superbow party at M. Ed’s Bar and Gille, owned by
respondent’s friend Ed Fitzgerald, and received no form of
paynment. However, he m sperceives the definition of conpensation
| ong- establ i shed through the Adm nistrator’s interpretations and
NTSB case | aw. &

M. Ed's charged a flat price for the party, and it included

> Section 61.113(a) prohibits a private pilot fromacting as
pilot-in-command of an aircraft carrying passengers for
conpensation or hire, and fromacting as pilot-in-command for
conpensation or hire. Sections 119.33(a)(2) and (3) prohibit
operating as a direct air carrier without an air carrier
certificate and operations specifications. Section 91.13(a)
prohi bits carel ess and reckl ess operations so as to endanger the
life or property of another.

® The record supports a finding that one friend of his
acconpani ed hi mon a nunber of these flights, but that none of
t he ot her passengers was personally known to him

* Respondent al so mi sunderstands the difference between evidence
and argunent. The Adm nistrator is not required to provide
respondent, via discovery, all his argunents and supporting case
| aw.
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air transportation.EI Apparently, if arrangenents had been nade
by M. Fitzgerald with air charter operators, they had fallen
t hrough. There were people who had paid to be flown to Put-In-
Bay for whomthere was no transportation avail abl e and,
apparently, respondent cane to the rescue.

There is no evidence that respondent received any noney
directly. (M. Fitzgerald was subpoenaed by the Adm nistrator to
testify but failed to appear.) Neverthel ess, conpensation need
not be direct nor in the formof noney. Goodwill is a form of

prohi bi ted conpensation. Admnistrator v. Blackburn, 4 NTSB 409

(1982).

The evi dence establishes that, not only was respondent a
friend of M. Fitzgerald, but he had done work for himin the
past. Interpreting the facts in a way nost favorable to
respondent and assum ng that he really had no expectation of any
kind of benefit, strains credulity. Respondent testified that
these flights cost himabout $1100. The |aw judge, who had the
opportunity to witness respondent’s deneanor, judged his
credibility and rejected his Good Samaritan argunent. The |aw
j udge was unable to accept respondent’s claimthat he would
freely transport people he did not know at a personal expense of
over $1000 sinply for pleasure. W have no basis to overturn

t hat deci si on.

> Respondent’s argunment to the contrary is not supported in the
record. See Tr. at 27, 98-101. Nor does M. Gotha’s testinony
corroborate respondent’s version of events.
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[A] finding that some prospective econom ¢ advantage i nured
to respondent ...is not precluded by ...[a] credibility
determnation with respect to the respondent’s subjective
intent.. The subjective intent relates to the actor,
whereas the objective result relates to the act itself. It
is only natural that good wll results between individuals
and busi nesses when a party accomobdat es and assi sts
another, and it is unlikely that a free ride would have been
given to any stranger off the street who happened by...

Adm nistrator v. Mnms, 7 NTSB 850 (1991). Enphasis added.EI

There is evidence in the record that respondent was warned
prior to these events that what he was doing violated the FARs.
However, assum ng for purposes of discussion that he may have
truly believed that, so long as he accepted no noney directly, he
woul d not run afoul of the regulations, a serious |ook at that
proposition and at the facts here denonstrate the dangers
i nherent in such a view. The passengers, who had paid for the
flight, expected a licensed, qualified operator and a qualified
pilot. Instead, all they got was a private pilot who was not
certificated for comrercial flight. Respondent’s attitude
precl uded himfrom considering any negative safety aspects of
these activities. And his negative conpliance disposition

conti nued throughout the hearing. The Adm nistrator’s order is

® Respondent denied that he was doing a favor for M. Fitzgerald.
He testified that it was a favor to all the stranded people.
Respondent referred in his testinony to a letter M. Fitzgerald
wote to the FAA investigator. Although that |letter was not
formally introduced into the record, it corroborates the | aw
judge’s conclusion. M. Fitzgerald states that he needed nore
air transportation for the people comng to M. Ed's for the
Superbow , that respondent stated that he would help, that it was
| egal so long as he received no paynent, and that respondent *“was
doing a friend a favor” and “was just trying to help.”
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The 270-day suspension of respondent’s certificate
shall begin 30 days after the service date indicated on this
opi ni on and order.EI
ENGLEMAN, Chai rman, ROSENKER, Vi ce Chairman, and GOGLI A, CARMODY

and HEALI NG Menbers of the Board, concurred in the above opinion
and order.

" The section 91.13(a) violation is a residual one. See

Adm nistrator v. Pritchett, 7 NISB 787 (1991) at n. 17, and cases
cited there (a violation of an operational FAR regulation is
sufficient to support a finding of a "residual” or "derivative"
carel essness viol ation).

8 For the purpose of this order, respondent must physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



