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CPI Nl ON AND ORDER

The respondent, pro se, has appealed fromthe oral
initial decision Adm nistrative Law Judge WIIliam A Pope,
1, rendered in this proceeding at the conclusion of an
evidentiary hearing on October 9, 1998.%' By that decision
the law judge affirnmed an enmergency order of the
Adm ni strator revoking respondent’s nmechanic certificate for
his alleged refusal to take a drug test in violation of

section 65.23(b) of the Federal Aviation Regulations (“FAR”

'An excerpt fromthe hearing transcript containing the
initial decision is attached. W commend the | aw judge for
his patience in assisting the respondent in his effort to
represent hinself.
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14 CFR Part 65).2 For the reasons discussed bel ow, the
respondent’s appeal is denied.?

The Adm nistrator’s April 17, 1998 Enmergency O der of
Revocati on, as anended at the hearing, alleges, anong other
things, the follow ng facts and circunstances concerning the

respondent :

1. You are now, and at all times nentioned herein were,
t he hol der of Mechanic Certificate No. 2373443.

2. At all tinmes nentioned herein as an enpl oyee of
McDonnel | Dougl as Techni cal Services Conpany, you
performed aircraft maintenance or preventative
mai nt enance duties for Triad International M ntenance
Services Conpany, a certificated Part 145 Repair
Station.

3. At all tinmes nentioned herein, an enpl oyee who perforns
flight crewrenber duties, flight attendant duties,
flight instruction duties, aircraft dispatcher duties,
aircraft mai ntenance or preventative mai nt enance
duties, ground security coordinator duties, aviation
screening duties, and air traffic control duties is
performng a covered function, as prescribed in Part
121, Appendix I, Section IIl. (14 CF. R Part 121,
Appendi x |, Section II1.).

°’FAR section 65.23(b) provides as follows:

8 61.23 Refusal to submt to a drug or al cohol test.
* * *

(b) Refusal by the holder of a certificate issued
under this part to take a drug test required under the
provi sions of appendix | to part 121 or an al cohol test
requi red under the provisions of appendix J to part 121
is grounds for -

(1) Deni al of an application for any certificate or
rating issued under this part for a period of up to 1
year after the date of such refusal; and

(2) Suspension or revocation of any certificate or
rating issued under this part.

The Administrator has filed a reply opposing the
appeal. It thoroughly addresses all of the matters raised
in the appeal brief, nost of which are extraneous and
warrant no conmment .



. On or about Novenber 24, 1997, you were notified by
McDonnel | Dougl as Techni cal Services Conpany that you
had been selected for a random drug test.

. At all tinmes nentioned herein, a randomdrug test is a
drug test required by Part 121, Appendix |, Section
V.C. (14 CF.R Part 121, Appendix I, Section V.C.).

. On or about Novenber 24, 1997, at approximately 4:00
p.m, you reported to the collection facility, Triad
| nt ernati onal Mai ntenance Conpany, Medical Unit,

| ocated at Greensboro, North Carolina.

. On or about Novenber 24, 1997, at approximately 5:40

p.m, Reba Rosemary, the onsite nurse, informed D ck

Bayl es, McDonnel | Dougl as Techni cal Services Conpany

site supervisor, that as of that tinme you were unable
to provide a urine specinen and that she had to | eave
for the day.

. As aresult of the facts set forth in paragraph 7,
above, M. Bayles arranged for you to go to another
collection facility, PrinmeCare | ocated on [sic]

G eensboro, North Carolina.

. On or about Novenber 24, 1997, you were escorted to the
PrimeCare collection site by M. Bayles.

On or about Novenber 24, 1997, at approximtely 6:20
p.m, you signed in at the PrineCare facility and said
that you had to use the bathroom You were told that
the collector was busy and that you would have to wait
five mnutes.

On or about Novenber 24, 1997, at approximately 6:40
p.m, you used the bathroomafter insisting that you
could wait no | onger.

On or about Novenber 24, 1997, at approximately 6:45
p.m, you were called for a specinen collection.

After finishing the collection procedure, you handed
you[r] wurine specinen to Susan Di xon, the collector.

Susan Di xon stated that your urine specinen | ooked
i ke water and snelled |ike water.

Susan Di xon asked M. Bayles to cone into the



coll ection area and showed hi myour urine specinen.

16. M. Bayles stated that your urine specinen | ooked and

snelled Ii ke wat er.

* * *

19. You then took your specinen from Susan D xon and
dunped it down the sink

20. Upon being asked to provide a new urine specinen, you
refused and left the collection site.

Based on the Adm nistrator’s proof on these allegations, the
| aw j udge found that respondent had, as charged, refused a
drug test.* The respondent’s brief provides no basis for

di sturbing that finding, which we will affirm?

Broadly construed, respondent’s appeal anmounts to an
attenpt to show not that he did not pour out the specinen he
had provided before it could be tested, a fact he concedes,
but that his actions were justified because those to whom

t he speci nen was given were not foll ow ng proper procedures.

‘Appendi x |, Part 121, defines a refusal to subnit to a
drug test in the follow ng | anguage:

Refusal to submt neans that an individual failed
to provide a urine sanple as required by 49 CFR
part 40, without a genuine inability to provide a
speci nen (as determ ned by a nedical evaluation),
after he or she has received notice of the

requi renent to be tested in accordance with this
appendi x, or engaged in conduct that clearly
obstructed the testing process.

W find no abuse of discretion in any of the | aw
judge’s procedural rulings, including his decision to allow
the Adm ni strator, before respondent put on his defense, to
submt an additional docunent after resting her case-in-
chi ef.



Respondent’s position is without nmerit.® Aside fromthe
fact that he has not shown that the collection site
personnel did not follow all applicable Departnent of
Transportation regul ati ons, respondent seens unable to
conprehend the fact that it would not have nmade any
difference in the outcone of this case if he had been able
to show that sone nonconpliance with the regul ati ons had
actually occurred.” This is so because the respondent
cannot, after destroying what he had tendered as his own
speci nen soon after the collector raised questions about its
aut henticity, challenge the adequacy of the collection

site’s conpliance with regul ati ons designed to ensure the

e will not here undertake to resolve factual matters,
such as the qualifications of the collection site or its
personnel to conduct the randomdrug testing to which
respondent’s enpl oyer was required to subject him that
respondent shoul d have raised in connection with his answer
to the Admnistrator’s conplaint, so that they could be
l[itigated before the law judge. In addition, we have no
reason to disturb the | aw judge’s resolution of the
essentially m nor discrepancies between the testinony of
sonme of the Admi nistrator’s wi tnesses at the hearing and
their contenporaneous, witten accounts of the incident.
The respondent has supplied no reason for us to second guess
the law judge's credibility assessnents of those w tnesses.
Mor eover, since he did not testify in his own defense, there
is no evidence in the record to contradict their
recoll ections of what transpired with respect to details
that are not, in any event, germane to the Adm nistrator’s
burden of proof in this case, such as, whether respondent
had in fact adulterated the speci nen he gave the coll ector.
Lastly, we will not entertain respondent’s claimthat his
privacy rights were violated at the collection site, as it
is essentially an indirect, collateral challenge to the
scope of the Adm nistrator’s authority to test himfor
drugs.

‘At nost, respondent identified an issue of
di sagreenent as to whether the paperwork that nmust acconpany
a specinmen nust be initiated before it is collected or may
be begun after the specinen is tendered for subm ssion to



integrity of a sanple and the validity of the process for
testing it.

The respondent’s renedy, if he believed, for exanple,
that fatal procedural errors were commtted either when his
supervisor was called into the screening room (to be asked
whet her a second sanpl e should be required, given the
col l ector’s expressed doubts about the first one®) or when
t he supervisor snelled the speci nen hinsel f, would have been
to present such objections and any others pursuant to
avai |l abl e procedures for contesting a positive test result,
in the event one ensued.® What he could not do, consistent

(..continued)
testing.

8 n addition to questioning the color and odor of the
speci nen respondent handed her, the collector testified that
it was a “cold” sanple, that is, it did not register a
tenperature within the expected range on the scale built
into the collection cup. W do not agree, as respondent
insists, that this witness needed to be qualified as an
expert to recount her personal observations in this
connection. Moreover, the fact that respondent had not been
charged with adulterating a speci nen does not nean such
testinony was not relevant and therefore should not have
been admtted. The collector’s observation, aside from
bei ng i nformati on she woul d have been obligated to record
had t he speci nen not been perenptorily dispatched, was, at
the very least, relevant to her notivation in seeking
verification, froma coworker, of what she believed were
ot her suspi ci ous circunstances concerning respondent’s
speci men and in asking his supervisor for advice about how
he wanted the clinic to proceed, that is, test the first
sanpl e or require another one.

°A negative test result woul d have nooted any basis for
contesting any perceived procedural shortcomng in the
coll ection phase. O course, respondent could al so have
told the collector that he had m sgi vings about how the
col l ection was bei ng managed, thereby giving her the
opportunity to resolve or correct the sources of concern, or
to explain why, in her view at |east, respondent had no good
reason for objection. By saying nothing along these |ines,
respondent created the precise inference he sought at his



with his legal duty to take a drug test as he had been
instructed by his enployer, was throw out a speci nen he had
only mnutes earlier provided before it could be properly
processed or anal yzed and | eave the collection site w thout
provi di ng anot her specinmen. Such obstructive and defi ant
conduct, for which respondent has denonstrated no genui ne
justification, unquestionably constituted a refusal to
submt to testing.

On the matter of sanction, we recently ruled, in

Adm nistrator v. Pittman, NTSB Order No. EA-4678 (1998),

that “unl ess revocation were the predictabl e consequence for
[those who refuse to submit to a required al cohol breath
test], they could routinely escape accountability for
al cohol msuse by sinmply refusing to be tested” (id. at 5,
note 7). That rationale is no | ess appropriate in the
context of a refusal to submt to a required drug test.
ACCORDI NGY, IT IS ORDERED THAT:
1. The respondent’s appeal is denied; and
2. The initial decision and the energency order of
revocation are affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the
above opinion and order.

(..continued)

hearing to keep the | aw judge fromdraw ng; nanmely, that his
actions were consistent wth an effort, once the specinen’s
genui neness was questioned, to avoid detection for having
supplied either an adulterated sanple or sone |iquid other
than his own urine.



