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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Wlliam R Millins at the
conclusion of an evidentiary hearing held in this case on
Novermber 1, 1994.' |In that decision, the |aw judge upheld a 30-

day suspension of respondent's flight instructor certificate

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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based on his alleged violation of 14 C.F.R 91.13(a).? As
di scussed bel ow, respondent’'s appeal is granted and the initial
decision is reversed.

This case arises froman incident which occurred on July 4,
1993, involving a Piper PA-38 Tomahawk which | anded at Fairfield
Muni ci pal Airport, Fairfield, lowa. Respondent and another pil ot
(Ti m Lanbon) were occupants of that aircraft when it ran off the
end of the runway, then broke through a fence |ocated sone 100
feet past the end of the runway, and continued traveling an
addi tional 300 feet until comng to rest in a corn field. M.
Lanbon, who was at the controls at the time of the incident, did
not testify at the hearing.

In unrebutted testinony, accepted by the | aw judge,
respondent described the events |leading up to the incident.
Respondent expl ained that he operates a flight school known as
"Flight Training Adventure Canps,"” where students are taught to
fly in the context of an extensive cross-country trip which
presents themwith a variety of different situations and
chal l enges. The school is attended primarily by Europeans. M.
Lanmbon, an instrunment-rated conmercial pilot with some 350 hours

of flight experience, who was apparently trained and certificated

2 Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .
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in Engl and,® was attending respondent's school for the purpose of
filmng a pronotional video. However, he was apparently al so
pl anning to participate in the school's flying activities.

On the day in question, respondent had been giving flight
instruction in connection with his school in Gtuma, |owa. At
the end of the day, M. Lanbon, having never flown a Tomahawk,
indicated that he would Iike to fly it back to Fairfield, where
respondent's flight school is apparently based. He asked
respondent to acconpany himon the flight, believing he needed a
"check-out” ride in the aircraft before he could legally fly it
sol o during the upcom ng cross-country trip. It is undisputed
that M. Lanmbon did not need to be checked out in the Tomahawk,
because he had recently been checked out (by respondent) in a
Cessna 150, an aircraft of the sane category and cl ass.?
Respondent attenpted to convince M. Lanbon that no-check out was
required, but Lanbon insisted that it was, citing the asserted
exi stence of such a requirenment in England.

Utimtely, respondent agreed to acconpany M. Lanbon on the
flight, but respondent maintained that he was not acting as a
flight instructor. He admtted, however, that Lanbon may have
beli eved he was acting as his flight instructor. (Tr. 52.)
Respondent acknow edged that M. Lanbon perforned certain

maneuvers during the flight which woul d have been typical of a

% According to respondent, M. Lambon had been issued a U.S.
pilot certificate based on his foreign |license.

4 See 14 CF.R 61.57.
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check-out ride. He also admtted that he made a comment, during
M. Lanbon's final approach, indicating that his pitch and power
configuration was dangerously |low. Respondent denied, however,
that he nmade this comment in the capacity of an instructor.

Possi bly because of excess power added by M. Lanbon in
response to respondent's warni ng about inadequate pitch and
power, Lanbon touched down sonewhat faster, and slightly farther
down the runway than normal -- approximately 700 feet down the
2,420-foot runway. In any event, at sonme point during the
flight,® both respondent and M. Lanbon had agreed that he woul d
do a touch-and-go (another factor suggestive of a check-out
ride). It is undisputed that -- despite the long landing -- nore
t han enough runway remai ned after touchdown to execute a touch-
and-go, and that M. Lanbon applied full power and reached
rotati on speed (55-60 knots) in apparent preparation for takeoff.

According to respondent, he continued at rotation speed for
several hundred feet.

However, M. Lanbon did not lift off, as respondent

expected. Instead, he inexplicably, and wi thout prior warning,?®

> Respondent's testinony indicates that the decision was
made before their final approach. (Tr. 54-55.) The |aw judge,
however, seened unclear as to when the decision was nade
("[s]onmetine along in there, and perhaps it was because he
touched down [700 feet down the runway], whatever, M. Lanbon
deci ded to do a touch-and-go"). (Tr. 95.)

® The | aw judge incorrectly stated in his initial decision
that M. Lanbon "announced that he was termnating this take-
off." (Tr. 96.) However, respondent's testinony -- otherw se
accepted by the | aw judge as an accurate description of the event
-- was that M. Lanbon "acted very quickly"” and "w t hout any
consultation wwth nme." (Tr. 59.)
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reduced power and jamred on the brakes with only 300 feet of
runway remaining.” Not surprisingly, he was unable to stop the
aircraft wwthin 300 feet and, as noted above, broke through a
fence and continued sonme 400 feet beyond the end of the runway
before finally stopping in a corn field.

Respondent testified that he recogni zed M. Lanbon was about
to exceed the "safety Iimt" for executing a touch-and-go, and
that he was just about to take control of the aircraft and
conpl ete the take-off when M. Lanbon unexpectedly applied the
brakes. The Adm nistrator did not dispute respondent's position
t hat enough runway remained at that point, before M. Lanbon
applied the brakes, to safely achieve lift-off. But he appeared
to m sunderstand respondent’'s testinony as indicating that he
could still have rescued the situation even after M. Lanbon
applied the brakes. Respondent's testinony was clearly to the

contrary. (Tr. 58.)%

" There is a suggestion in the record that M. Lanbon may
have been sonehow confused by a change in the aircraft's
performance shortly after touchdown, which was caused by a
damaged or irregular portion of the runway. However, he reached
rotation speed well after passing over this area, and therefore
it should not have affected his judgnent as to whether the
aircraft was ready to |ift off. (Al though respondent was
famliar with the runway, he was apparently unaware of this
irregular area since it was off to one side and respondent had
only operated on the center of the runway.)

8 "Now with this sudden and rapid decel eration thus
initiated, it would have been absol utely against the | aws of
physics to attenpt to rescue the situation. |If | had added power
it would have only aggravated the situation. At best, it would
have extended the roll-out distance. At worst, it could have
hel ped the aircraft maybe getting ground effect if M. Lanbon
woul d have left off the brakes and caused a crash with a |ikely
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This case presents two issues: 1) was respondent serving as
a flight instructor, thereby making himthe pilot in comand of
the flight; and 2) if so, was respondent careless in any way
which contributed to this incident. The |aw judge answered both
guestions in the affirmative. Al though he recognized that the
i ncident was due primarily to bad decisions made by M. Lanbon,
he concl uded that respondent was al so partly to blanme in that, as
the flight instructor, he "should have gotten control of this
situation"” sooner. (Tr. 100.) As discussed below, we agree with
the | aw judge that respondent was serving as a flight instructor,
and therefore was pilot in command of the flight. W disagree,
however, with his conclusion that respondent was carel ess by not

acting sooner to prevent the incident.

Respondent was acting as a flight instructor.

It seens clear fromthe facts in this case, even as related
by respondent, that M. Lanbon viewed the flight in question as a
check-out flight during which respondent would be acting in the
capacity of a flight instructor. Notw thstanding that no such

check-out was required under the regulations, and that respondent

apparently did not want to serve as an instructor on the flight,?®

(..continued)
fatal outcone.” (Tr. 58.)

° Respondent testified that, during an earlier check-out
ride with M. Lanbon in a Cessna 150, he had found Lanbon's
aeronautical skills to be very precise and professional, but he
had al so noted that Lanbon displayed an "attitude of superiority”
and a non-receptiveness to instruction. Accordingly, respondent
asserts that he told M. Lanbon, after the check-out ride in the
Cessna, that he couldn't teach himanything else. (Tr. 51-53.)
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respondent ultimately relented and acceded to Lanbon's request
and acconpanied himon the flight. Respondent concedes that this
probably caused M. Lanbon to believe that he was on board as an
instructor, and acknow edges that M. Lanbon denonstrated several
maneuvers typical of a check-out ride.

Thus, despite respondent’'s reluctance, the preponderance of
t he evidence indicates that respondent was indeed serving as M.
Lanbon's flight instructor during the flight in question.
Accordingly, he nust be deemed the pilot in command.!® As such
he was responsible for the overall operation and safety of the

flight.

Respondent was not carel ess.

Despite respondent's status as flight instructor and pil ot
in command, we will not inpose strict liability on himfor all of
his student's m stakes. Although flight instructors are expected
to "do all things possible for the safety of the flight," they
are not held strictly liable for its safe outcone.*® 1In this

case, respondent recognized -- after M. Lanbon reached rotation

0 Qur precedent nakes clear that, "[r]egardl ess of who is
mani pul ating the controls of the aircraft during an instructional
flight, or what degree of proficiency the student has attai ned,
the flight instructor is always deened to be the pilot-in-
command."” Admnistrator v. Hanmre, 3 NTSB 28, 31 (1977). This
principle was reaffirmed in Admnistrator v. WAl kup, 6 NTSB 36
(1988) .

1 See 14 C.F.R 1.1, which defines "pilot in command," as
"the pilot responsible for the operation and safety of an
aircraft during flight tine."

2 Administrator v. Hanre, 3 NTSB 28, 31 (1977).
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speed but failed to lift off -- that he needed to intervene in
order to rescue the touch-and-go while there was still tinme to
safely Iift off. It is undisputed that there was no reason why

lift-off could not have been acconplished, and that enough tine
and runway renai ned for respondent to save the situation.
However, as he was about to take control of the aircraft, M.
Lanmbon unexpectedly cut power and put on the brakes.

W& have no reason to second-guess respondent’'s belief that
he coul d not reasonably be expected to anticipate that M.
Lanmbon, an apparently confident and experienced commercial pilot,
woul d abort the takeoff at the point when he did. Accordingly,
al t hough respondent coul d have intervened sooner, he had no
reason to. In sum we hold that, under the circunstances of this

case, respondent's failure to intervene sooner was not careless.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is granted; and

2. The initial decision is reversed.

HALL, Chairman, FRANCIS, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



