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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 7th day of April, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-13330
V. SE- 13374
ALEX ESPI NAL and

RUSSELL Q JESTER, JR

Respondent s.

N N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator and Respondent Jester have each appeal ed
fromthe oral initial decision of Adm nistrative Law Judge
WIlliam A Pope, Il, rendered on March 11, 1994, at the
conclusion of a four-day evidentiary hearing.' By that decision,

the law judge affirnmed, in part, an order of the Adm nistrator

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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char gi ng Respondent Jester with violations of Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 91) sections 91.187(a),
failure to report, as soon as practical, while operating in
control |l ed airspace under instrunent flight rules (IFR), a
mal functi on of navigational equipment during flight, and
91.13(a), careless or reckless operation. The |aw judge,
however, found that the Adm nistrator had not proven by a
preponderance of the evidence that Respondent Jester violated FAR
sections 91.123(a) and (b), 91.183(a), 91.187(b), and
91.703(a)(1), or that Respondent Espinal had viol ated FAR
sections 91.13(a), 91.123(b), and 91.703(a)(1).?2 He di sm ssed

’The pertinent FAR sections state as foll ows:
8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weather conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
clarification from ATC.

(b) Except in an energency, no person may operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

8§ 91.183 |FR radi o communi cati ons.
The pilot in command of each aircraft operated under IFR in

control |l ed airspace shall have a continuous watch maintai ned
on the appropriate frequency and shall report by radio as
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t he conpl ai nt agai nst Respondent Espi nal and reduced the
suspensi on of Respondent Jester's Airline Transport Pilot (ATP)
certificate from 90 days to 15 days.

On appeal, the Adm nistrator asserts that the respondents
did not exercise the high degree of care that is required of
hol ders of ATP certificates. He further argues that they could
have prevented the deviation if they had diligently nonitored and
cross-checked the conpass systens. Respondent Jester, in his
appeal, contends that the |aw judge should al so have di sm ssed
the 91.187(a) and 91. 13(a) charges agai nst hi m because he was not

(..continued)
soon as possi bl e-

(a) The tinme and altitude of passing each designated
reporting point, or the reporting points specified by ATC,
except that while the aircraft is under radar control, only
t he passing of those reporting points specifically requested
by ATC need to be reported.

8§ 91.187 COperation under IFR in controlled airspace:
Mal function reports.

(a) The pilot in command of each aircraft operated in
controlled airspace under |IFR shall report as soon as
practical to ATC any nal functi ons of navi gational, approach,
or conmuni cati on equi pment occurring in flight.

(b) In each report required by paragraph (a) of this
section, the pilot in command shall include the -

(1) Aircraft identification;

(2) Equipnent affected;

(3) Degree to which the capability of the pilot to
operate under IFR in the ATC systemis inpaired; and

(4) Nature and extent of assistance desired from ATC

8§ 91.703 O(Operations of civil aircraft of U S registry
outside of the United States.

(a) Each person operating a civil aircraft of U S
registry outside of the United States shall -

(1) Wen over the high seas, conply with annex 2 (Rul es
of Air) to the Convention on International Cvil Aviation
and with 88 91.117(c), 91.130, and 91. 131.
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gi ven adequate notice of the basis for those charges.?

After consideration of the briefs of the parties and the
record, the Board finds no error in the initial decision and, as
such, affirnms the initial decision inits entirety. W adopt the
| aw judge's findings as our own.

The initial decision contains a thorough discussion of the
facts, which we need only summarize here. On February 1, 1992,
Respondents Jester and Espinal were pilot-in-command and first
of ficer, respectively, of Carnival Airlines Flight 124, a Boeing
727, traveling from Borinquen, Puerto Rico, to Newark
International Airport, New Jersey. The aircraft was equi pped
with a single OVEGA navigational system (ONS),* two gyro
conpasses, and a magnetic conpass.®> It is undisputed that during

this flight, the aircraft deviated fromAir Traffic Control (ATC

®He al so argued that the |aw judge erroneously affirned the
91.187(b) charge; however, respondent's assunption is incorrect.
The | aw judge found that the Adm nistrator did not prove that
Respondent Jester violated 91.187(b). See Initial decision at
1249.

Both respondents filed a reply in opposition to the
Adm nistrator's appeal. The Admnistrator did not file a reply
to Respondent Jester's appeal.

“As defined in the Airman's Information Manual, OVEGA is an
Area Navi gation system "designed for |ong-range navigation based
upon ground based el ectronic navigational aid signals."”

°I't was brought up for the first time at the hearing that,
according to the Carnival Airlines operations specifications, the
type of OVMEGA systeminstalled in the aircraft may not have been
t he kind approved for that aircraft, and that single OVEGA use
was not approved outside the range of VOR or DME navi gati onal
aids. (Transcript (Tr.) at 730-35.) These all egations were not
included in the Adm nistrator's conplaints and, consequently, the
| aw judge did not allow themto be explored for the first tinme at
trial. W, therefore, need not discuss them here.
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cl earance wi thout receiving an anended cl earance. Specifically,
Flight 124 had been cleared fromPuerto Rico to Newark via airway
AMBER 300, a route that took the aircraft over the Atlantic Ccean
beyond radar coverage and out of range of VOR stations.® Soon
after reporting that they had just passed CATCH (a nmandatory
reporting point), respondents' aircraft was observed by Bernuda
ATC to be approximately 140 NM nort hwest of Bernuda, which was at
| east 150 NM from CATCH

The Adm nistrator alleged that Captain Jester, as the pilot-
i n-command of an aircraft operated under IFR in controlled
airspace, failed to report by radio as soon as possible the tinme
and altitude of passing each designated reporting point,
specifically that he "transmtted an incorrect position report to
ATC by reporting the CATCH i ntersection when [the aircraft was]
about 150 nautical mles off course,” and "failed to report as
soon as practical to ATC, any mal functions of navigational,
approach or conmuni cati on equi pment occurring in flight.
Specifically, [failing] to report that your Qrega Navi gation
System was nal functioning.” Conplaint at 2.

Respondents admt that they were off course, but claimthe
affirmati ve defense of equi pnent mal function. They assert that
t he nunber one directional gyro conpass provi ded erroneous

information to the OVEGA system which did not indicate that the

®Amber 300 is 45 nautical miles (NM w de on either side of
its center line.

VHF ommi directional range (VOR) is a ground-based navaid
that transmts VHF navigational signals.
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aircraft was off course. Respondent Jester stated that they
acconpl i shed the normal checks of the OVEGA system before
takeof f, entered the mandatory waypoints into the conputer, and
performed a gateway check at waypoi nt LENNT, where the OVEGA was
found to be functioning properly. They nmaintain that they
performed all the necessary checks and are not responsible for
the aircraft's deviation fromthe flight plan.

About 30 m nutes after passing LENNT, the conpass headi ng
conparator light illum nated, neaning that there was at | east an
ei ght -degree difference between the two gyro conpasses. The
nunber two conpass had a sync indicator showing a full positive
deflection. This led respondents to believe that the nunber two
conpass was inaccurate. (Tr. at 647.) Respondent Jester
conpared the gyro conpasses to the magnetic conpass (which he
clainmed was erratic due to light to noderate turbul ence),
"resynced"” the nunber two conpass, and the [ight went out. In
the next five mnutes, the conparator light illum nated again and
Captain Jester repeated the procedure. The third tine, he
swi tched both conpasses to receive their input fromthe nunber
one gyro.’” Captain Jester testified that he was not required to
report the conmpass mal function to ATC. (Tr. at 652-53.) He
further stated that the difference between the nagnetic conpass

and the nunber one conpass was not greater than ten degrees, an

"The FAA's expert witness stated that Captain Jester's
response was not inappropriate. (Tr. at 333-34.)
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amount that was permitted under the Carnival Flight Mnual.?
(Tr. at 659-60.) Respondents al so encountered higher w nd
readouts on the OVEGA than forecast and, at one point, an
obvi ously erroneous reading of a 282-knot wi nd.° Respondents
mai ntain that they had no reason to question the accuracy of
their equipnent, as it is common for actual winds to differ from
forecast w nds.

When cont acted by Bernuda ATC, Respondent Jester reported
that he "obviously" had a navigational systemfailure. He
reacti vated the nunber two conpass, assuned that both the OVEGA
and t he nunber one conpass were in error, and used the nunber two
conpass, in conjunction wth VOR and DVE (di stance nmeasuri ng
equi pnent) to set the aircraft on the 350 radial to the next
waypoint, 180 mles away. (Tr. at 689-91.) He then utilized

dead reckoning until he canme within radar control

8 The Administrator argues in his appeal that allowing a ten-
degree error to persist is not consistent wwth the exercise of
t he hi ghest degree of care required of an ATP. However, as
respondents argue, it was not a ten-degree error, but a
differential of not greater than 10 degrees that Respondent
Jester testified was perm ssible. Respondents now request that
the Board take judicial notice of the section in the Carnival
Operations Manual which states that this is an all owabl e
difference. W need not do so, as respondent testified to the
standard, the testinony was not rebutted, and the | aw judge found
all the witnesses credible.

°At 15:05z, forecast winds at waypoi nt KRAFT at flight |evel
(FL) 310 were 54 knots, while respondents received an OVEGA
readi ng of 109 knots at FL 350. (Tr. at 678.) At about 15: 30z,
United 870 reported winds at FL 390 at 139 knots. About a half
hour later, the OVEGA recorded a 282-knot w nd, a readi ng that
| asted only a few mnutes. At 16:30z over waypoi nt CATCH, the
OVEGA Wi nds were 359 degrees at 109 knots, while the forecast
w nds were 270 degrees at 91 knots. (Exhibit (Ex.) A-19.) About
15 mnutes later, respondents were contacted by Bernuda ATC
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Respondent Jester argues in his appeal that the | aw judge
erred by finding that he should have contacted ATC when it was
determ ned that he had a problemw th one of his two gyro
conpasses. He clains that the conplaint specifically stated only
that he should have reported a problemin his ONS system not
t hat he should have reported a problemw th the gyro conpass. W
find this argument bordering on the frivolous. The conpl aint
stated that he failed to report as soon as practical a
mal functi on of navigational equipnment occurring in flight, as
requi red by FAR section 91.187(a). This charge was certainly
specific enough to place himon notice in order to prepare a
defense. In addition, not only did testinony at trial reveal
that the OMEGA systemutilizes the information fromthe nunber
one gyro conpass, Respondent Jester, clearly acknow edgi ng the
connection between the two systens, in his witten account of the
flight prepared the sanme day that it occurred, described the
course devi ation as having been due to "conpass degradation of
Omega Nav. System"™ (Ex. A-8.)

The Adm ni strator argues that the respondents' failure to
perform proper cross checks prevented them from detecting the
OVEGA system failure; nanely, that they did not use a plotting
chart as required by the Carnival flight manual and di d not
perform position checks every 10 m nutes. The Adm nistrator,
however, has not identified wth any specificity an error in the

| aw j udge's decision that respondents perforned all cross checks
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required by the Carnival flight operations manual.!® Wile
precedent supports the prem se that a reasonabl e and prudent
pilot is required to cross check the instrunments available to

him see Admnistrator v. Frederick and Ferkin, NTSB Order No.

EA- 3600 (1992), evidence presented in the instant case supports
the |l aw judge's decision that the required cross checks were
per f or med. **

We agree with the law judge's determ nation that Respondent
Jester failed to report, as soon as practical, a mal function of
hi s navi gational equipnent. The |oss of the nunber two conpass,
conbi ned with the high and unusual w nd readouts and the fact
that the aircraft was navigating over the open water with only
one QOVEGA system beyond radar and VOR range, shoul d have

pronpted respondent to notify ATC that his navigational

Evi dence was introduced to show that the plotting charts
were not required on this flight and Respondent Jester testified
that he performed all 10-m nute checks. The Adm nistrator did
not adequately rebut this evidence.

"I'n Frederick and Ferkin, an altitude deviation case,
respondents asserted an affirmative defense of autopil ot
mal function. The Board found that even given the mal function,
respondents still were under a duty to nonitor altitude. By
failing to do so, they exercised |less than the hi ghest degree of
care required of a reasonable, prudent pilot. See also
Adm ni strator v. Jensen, NTSB Order No. EA-4036 (1993)(Board
upheld Taw judge's determ nation that respondent was responsible
for course deviation, despite malfunction of flight managenent
conput er, because he did not know the flight plan sufficiently.
Respondent still had access to instrunments that could tell him
his heading). Conpare Adm nistrator v. Anderson, 4 NTSB 1069
(1983) (flight deviation due to malfunction to both INS units and
dead reckoning could not be acconplished because there was no
accurate | ast known position. The Adm nistrator did not present
sufficient evidence to show that respondent acted negligently or
failed to exercise due care).
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capabilities were conprom sed.'® The evidence supports a finding
of a FAR section 91.187(a) violation and the consequent residual

91.13(a) violation.

2The Carnival Airlines General Operations Manual, QVEGA
Policy Manual (Ex. R-3), clearly was witten to address dual
OVEGA systens and, in fact, does not address navigation using a
singl e QVEGA except in "ACTION TO BE TAKEN FOLLON NG ONE SYSTEM
FAILURE," i.e., when there is only one working OVEGA system a
situation that can be analogized to the instant case. This
section states:

Notify ATC. If the failed systemcan be identified

with a high degree of confidence and the other system

appears normal, fly the normal system and carefully

monitor its performance using the procedures in "ACTI ON

TO BE TAKEN FOLLON NG A DI VERGENCE BETWEEN SYSTEMS. ™
(Ex. R-3 at 13.)

Included in the referenced "ACTI ON TO BE TAKEN FOLLOW NG A
DI VERGENCE BETWEEN SYSTEMS, " is a directive to "[i1]f possible,
use VOR, ADF, DR [dead reckoning], airborne radar or other
navi gation aids to obtain a position fix." It appears that a
col orabl e argunent coul d have been made by the Adm ni strator that
respondents, in the exercise of the highest degree of care,
judgnment and responsibility required of hol ders of ATP
certificates, should have been cross checking using dead
reckoning fromthe tinme of their gateway check, since they only
had one wor ki ng OVEGA system on board. Such a precaution
presumably coul d have alerted themto the navigational problem
before they drifted nore than 150 NM of f course.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The appeal s of the Adm ni strator and Respondent Jester are
deni ed;
2. The initial decision is affirmed; and

3. The 15-day suspension of Respondent Jester's ATP
certificate, as well as any other airman certificates he holds,

shall begin 30 days after service of this order.®

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opinion and order.

BFor the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



