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UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFET BOARD
WASHINGTON, D.C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 1st day of July, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Aviation Adm nistration,

Conpl ai nant ,
Docket SE-12621
V.
WARREN R. BECKMAN,

Respondent .

OP| Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Admnistrative Law Judge Wlliam R Millins at the
conclusion of an evidentiary hearing held in this case on January
27, 1993." In that decision, the law judge affirmed an order
suspendi ng respondent’s airline transport pilot certificate based

on his acceptance and execution of a visual approach into Agana,

"Attached is an excerpt from the hearing transcript
containing the oral initial decision.
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Guam when weat her conditions allegedly did not neet the m ninum
standards for flight under visual flight rules (VFR), as required
by Continental Airlines' operations specifications.”Respondent
was charged with violating 14 CF.R 121.3.° |n light of
respondent's tinely filing of a report under the Aviation Safety
Reporting Program (ASRP), the |aw judge waived the 30-day
suspensi on sought by the Adnministrator.® As discussed bel ow,
respondent’s appeal is denied and the initial decision is
af firnmed.

Respondent was the flying pilot-in-command of a DC-10 which
was being operated as Continental Arlines Flight 3 from.
Honol ulu, Hawaii to Agana, Guam On approach to Guam after the
flight had been cleared by air traffic control (ATC) to descend

“Continental Airlines' operations specifications provide
at on flights operated under instrunment flight rules (IFR) “the
i ghtcrew may accept a visual approach or a Charted Visual
i ght Procedure (CVFP) provided [anong other requirenents] .
]he flight remains in weather conditions equal to or better
than the mnimmrequired for flight under VFR " (Exhibit A-4
Continental Airlines' operations specifications, B33.a. (4) .)
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*Section 121.3(c) provides:

§ 121.3  Certification requirements: Ceneral.

(c) Except as provided in paragraphs (d) and (h) of this
section no person may engage in scheduled air
transportation, other than that described in paragraph (a)
of this section, without, or in violation of, a flag air
carrier operating certificate and appropriate operations
specifications issued under this part. An air carrier
hol ding such a certificate is hereafter in this part
referred to as a flag air carrier.

‘The Administrator has not appeal ed fromthe waiver of
sancti on.
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to 2,300 feet MSL°, respondent accepted and executed a visua
approach into Guam  According to Continental Airlines'
operations specifications, a flightcrew may accept a visua
approach only so long as the flight remains in weather conditions
meeting basic VFR weather mninmunms. As relevant to this case,
those mnimuns (set forth in 14 CF. R 91.155) required that the
flight maintain three mles visibility and a distance from cl ouds
of at |east 500 feet below 1,000 feet above, and 2, ocoofeet
horizontally. Official weather observations at about the time of
t he approach indicated that there was 15 mles visibility, a
broken cloud |ayer beginning 1,700 feet above ground |evel (about
2,000 feet MSL) which covered six tenths of the sky, and towering
cumulus clouds in all quadrants.

The Adm nistrator's only wtness was an FAA inspector (David
Bitonti) who conducted an en route inspection of this flight,
during which he observed the approach and |anding from an
observers seat in the rear of the cockpit. | nspector Bitont
acknowl edged that when respondent accepted the visual approach
there were breaks in the cloud |ayer through which the airport
could be seen, but indicated that it was “obvious” to him at that
time that the flight would not be able to maintain the required

cl oud cl earances throughout the descent. (Tr. 27.) Indeed, he
testified that the aircraft entered the base of the clouds during
its descending right-hand turn to the airport. He estimated that

the aircraft remained in the clouds for two or three seconds.

*Mean sea | evel
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Al three nenbers of the flightcrew (respondent, the first
officer, and the second officer) conceded that there were clouds
in the area, but denied that the aircraft entered the clouds at
any time after acceptance of the visual approach. Respondent
testified that he never lost sight of the airport during his
vi sual approach, and naintained that he did not violate any
federal aviation regulations. The first officer, whose right-
hand position in the cockpit provided the nobst conprehensive
outside view at the time of the alleged cloud entry, testified
that there were “puffy buildups” of clouds on both sides of the
aircraft, but that he could see the runway through breaks in
those clouds. He estimated that the spaces between the clouds
were “maybe a mle, half a mle sonetinmes.” (Tr. 93.) However,
he testified that VFR conditions were maintained during the
entire descent.

In his initial decision, the law judge credited the
crewnenbers’ testinmony that the aircraft did not pass through a
cloud. Nonetheless, he concluded that the preponderance of the
evi dence established that the flight "was probably closer than
500 feet below the clouds or 1,000 feet above them or 2,000 feet
separate fromthem as it descended through this cloud layer," and
that respondent thus violated the applicable VFR weather m ni nuns
incorporated in Continental Airlines’ operations specifications.
(Tr. 144-45.) Accordingly, he affirned the charged violation of
section 121.3(c). The law judge also expressed concern that ATC

had issued the clearance for a visual approach before the flight
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had penetrated the cloud “ceiling," and noted his belief that the
flight was probably in violation of the VFR restrictions as soon
as it was cleared for a visual approach.® (Tr. 146.)

On appeal, respondent contests the law judge' s finding that
he violated the VFR weather mninmuns, arguing that there is
insufficient evidence in the record to support such a finding.

Rat her, he contends that the preponderance of the evidence
establishes that he maintained the appropriate clearance from
clouds . He also notes the law judge’ s finding of ATC

cul pability, and asserts that if there was a violation, he should

not be held responsible. Finally, he asserts that the conplaint
and the evidence in this case focused only on the charge that he
flew through a cloud, and argues that the law judge inproperly
affirmed the violation on a basis not alleged in the conplaint
(failure to maintain required distances from clouds). Respondent
clains that he was denied an opportunity to respond to the charge
that he failed to naintain required distances from cl ouds.

We disagree with respondent’s contention that he was not on
notice that the distance-fromclouds requirenents of section
91. 155 woul d be at issue in this proceeding. Athough it is true
that the conplaint alleged that his violation occurred when he

flew through a cloud, the conplaint also made clear that

*Though noting that this perceived ATC error did not excuse
respondent™s violation in this case, the law judge commented that
if the sanction had not already been waived pursuant to the ASRP
he woul d have considered what he viewed as ATC S i nproper
i ssuance of the clearance as a factor warranting a reduction in
sancti on. (Tr. 146.)
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respondent was being charged with violating “the basic VFR
weat her m ni nuns prescribed by FAR section 91.155(a) .*
(Conplaint at 1.) Mreover, the |aw judge noted at the beginning
of the hearing, and again during Inspector Bitonti’s testinony,
that this case involved an alleged violation of section
91.155(a) . (Tr. 3, 64.) W agree with the Adm nistrator that
the conplaint can fairly be read as charging respondent with
failing to maintain the distance-fromclouds required by that
regul ation, and that respondent had an opportunity at the hearing
to present evidence on that issue.

Further, we agree that there is sufficient evidence in this
record to support the law judge’ s finding that respondent
violated the distance-fromclouds requirenents in section
91. 155(a). Respondent casts the law judge’'s initial decision as
relying alnost entirely on the m staken assunption that, because
the broken cloud layer in this case was technically defined as a
cloud “ceiling," respondent could not have passed through it
w thout violating the clearances in section 91.155(a) . He
enphasi zes that, according to the official weather report, this
cloud “ceiling” covered only six tenths of the sky. Thus ,
respondent reasons, it was entirely possible to conduct a visual
approach through the four tenths of the sky which remained clear.

Wiile we do not take issue with respondent®observations,
we disagree with his interpretation of the initial decision.

Al though the | aw judge may have m sunderstood the inplication of

the term"ceiling” in the context of this case, we are satisfied
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that his finding of violation was based on the preponderance of
the factual evidence in this case -- which consisted primarily of
eyewi tness testinony -- and not on a msguided belief that it was
I npossible to penetrate the 1,700-foot cloud “ceiling” wthout
violating the applicable clearance mninuns. Specifically, his
finding is supported by Inspector Bitonti's testinony that it was
"obvious" to himat the time respondent accepted the visual
approach that the flight would not be able to maintain adequate
cloud clearances, and that the aircraft subsequently flew through
the clouds. Although the law judge ultimately concluded that the
aircraft did not fly through clouds, thus inplicitly rejecting
this aspect of the inspector’s testinony, he could still rely on
that testinony to the extent that it also indicated an unl awf ul
proximty to clouds.’

Finally, we nmust reject respondent’s claimthat ATC s
alleged role in causing this incident exonerates him from any
violation. |In our judgment, this record contains insufficient
information to reach any conclusion regarding the propriety of

ATC s issuance of the visual approach in this case.

"See Adnministrator v. Crowe, 5 NTSB 1372 (1986), where the
| aw judge rejected testinmony that the respondent’aircraft came
wthin 3 to 5 feet of the witness, finding that, because he
believed the witness would have attenpted to take evasive action
if the aircraft had flown that close, it was nore likely the
aircraft passed within 20 feet of him  The Board concl uded t hat
the Adm nistrator's evidence did not |ose its substantial,
probative and reliable character sinply because the |aw judge
found it inaccurate to some extent.




ACCORDI NGY, IT IS ORDERED TEAT:
1. Respondent's appeal is denied; and

2. The initial decision is affirned.




