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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 3rd day of February, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12119
V.

M CHAEL S. BAKHTI AR,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the Adm ni strator and respondent have appeal ed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamE
Fow er, Jr., rendered at the conclusion of an evidentiary hearing
on March 24, 1992, in which the | aw judge reduced the sanction

i nposed fromrevocation to a six-nmonth suspension.! The

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
Both parties have filed briefs on appeal and in reply.
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revocation order, which served as the conplaint, alleged that
respondent violated sections 61.15 and 67.20(a) (1) of the Federal
Avi ation Regulations ("FAR" 14 C.F.R Parts 61 and 67) by
intentionally omtting fromtw consecutive nedical certificate
applications any reference to his drug-related convictions.? The
Adm ni strator clainmed that respondent had intentionally checked
"no" in response to the question on the applications of whether
he had a record of any convictions when, in fact, he had been

convicted in 1980 of drug-related crimes.® The |aw judge

°’FAR sections 61.15 and 67.20(a)(1) state:
8§ 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or
state statute relating to the grow ng, processing,
manuf acture, sale, disposition, possession, transportation,
or inportation of narcotic drugs, marihuana, or depressant
or stinulant drugs or substances is grounds for--

(1) Denial of an application for any certificate or
rating issued under this part for a period of up to 1 year
after the date of final conviction; or

(2) Suspension or revocation of any certificate or
rating issued under this part.

8 67.20 Applications, certificates, |ogbooks, reports,
records: Falsification, reproduction, or alteration.

(a) No person may nmake or cause to be made- -

(1) Any fraudulent or intentionally false statenent on
any application for a nedical certificate under this
part....

30n May 2, 1980, respondent was convicted in the United
States District Court for the Eastern District of Virginia of the
followng: 2 counts of conspiracy to violate federal narcotics
| aws; six counts of distribution of heroin; 2 counts of use of a
tel ephone to facilitate possession and distribution of heroin;
and interstate travel in aid of racketeering. As a result, he
was incarcerated until February 7, 1985, when he was parol ed.
Hi s parol e ended on August 8, 1989.
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bel i eved respondent's expl anation that he inadvertently checked
no because he thought all the questions were relating to possible
medi cal problens and therefore found that respondent did not
intentionally falsify the applications. Further, the |aw judge
determ ned that, given the totality of the circunstances, justice
woul d be served by a six-nonth suspension of respondent's airmn
and nedi cal certificates.

The Adm ni strator has appeal ed, asking that the Board
reinstate the original revocation.® Respondent, on the other
hand, seeks dism ssal of the charges under the Board's stale
conplaint rule,® and maintains that any sanctions under section
61. 15 are unjustified because the conviction is both renote in
time and did not involve the operation of an aircraft.

After consideration of the briefs of the parties and the
record, the Board concludes that safety in air conmerce or air
transportation and the public interest require that we grant the
Adm ni strator's appeal and deny the respondent's appeal.

The argunent that the conplaint should have been di sm ssed
as stale is unpersuasive. The FAA becane aware of the 1980
conviction in June 1990 and i medi ately sent respondent a notice
of investigation, informng himof the FAR sections he allegedly

violated. Although the order of revocation did not explicitly

“The Adnministrator did not appeal the finding of no
intentional falsification.

°Al | egations of infractions that occurred nore than six
mont hs prior to the Adm nistrator advising a respondent of any
pendi ng charges may be di sm ssed unless an issue of |ack of
qualifications is presented. 49 C.F.R 821. 33.
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state that |ack of qualification was at issue, Board precedent
mani fests that inplicit in a revocation order, as well as an
intentional falsification charge, is an allegation of |ack of

qual ifications.® As for respondent's claimthat his
qualifications to hold an airman certificate could not be called
into question by his 1980 crimnal conviction since an aircraft
was not used in the conmm ssion of the crime, Board precedent
states otherwise.” Lack of qualifications refers to the care,
judgnent, and responsibility demanded of a certificate hol der, as
well as proficiency in the physical operation of an aircraft.

Adm nistrator v. Klock, NISB Order No. EA-3045 (1989). A drug-

related conviction in and of itself calls into question

respondent's qualifications. See Adm nistrator v. Hagan, NTSB

Order No. EA-3985 (1993). Therefore, the law judge did not err
by refusing to dism ss the conplaint as stale. Respondent al so
asserts that the conviction is too old to warrant any sanction
now. By contrast, the Adm nistrator maintains that even though
respondent was convicted in 1980, given the egregi ous nature of

t he underlying narcotics of fenses, revocation is warranted. W

agr ee.

W stated as nuch in Adnministrator v. Finefrock, 5 NTSB
632, 633 (1985) ("Revocation is predicated on [ack of
qualifications, which is a matter not only of technical skill and
proficiency but also of care, judgnent and responsibility").

‘See Administrator v. Correa, NTSB Order No. EA-3815
(1993) (revocation based on FAR section 61.15 for drug convictions
unrelated to aircraft operations is consistent with Board
precedent).
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The FAA has established guidelines for its enforcenent
policy where drug-related convictions are involved. See 54 Fed.
Reg. 15,144 (1989). Additional information on the application of
t hese gui delines may be found in FAA Order 2150. 3A, Appendi x 1,
Compl i ance and Enforcenent Bulletin 90-2 (1990). This bulletin
states that in nost drug conviction cases, action wll be taken
against a certificate holder only if the convictions occurred
after February 17, 1984. |1d. at 9. But, "the FAA reserves the
prerogative to take certificate action in any case it considers
aggravated even if the conviction falls outside the 'l ookback'
period."® Id. In addition, the penalty sought for nore than
sinpl e drug possession is generally revocation.® Qher factors
are al so consi dered when the Adm ni strator determ nes what
sanction to pursue, such as whether an aircraft was used, the
time of the conviction, and rehabilitation or recidivism In the
i nstant case, the Adm nistrator viewed respondent's subsequent

conviction in 1990 of wllful failure to report transportation of

8Among the situations considered "aggravated' are cases that
t he Departnent of Justice has found appropriate for crimnal
prosecution. Appendix 1 at 9.

°Specifically, for drug convictions that do not involve
fal sification:

1. For single conviction for sinple possession, suspension
of any pilot or flight instructor certificates for 120
days.

2. For nore than sinple possession, except in

extraordi nary circunstances, revocation of any pilot or
flight instructor certificate.
3. For two or nore convictions, except in extraordinary
ci rcunst ances, revocation of any pilot or flight
instructor certificates.
Id. at 12.
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nonetary instruments exceedi ng $10, 000 as further evidence that
he | acks the care, judgnment, and responsibility of a certificate
hol der.'® G ven all the circunstances, revocation is justified

and consistent with precedent. !

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's appeal is granted,
3. The initial decision is affirmed, except to the extent it

reduces the sanction; and
4. The Order of Revocation, except for the allegation of a

viol ation of FAR section 67.20(a)(1), is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

YAccording to a presentence report included in respondent's
medi cal file, Exhibit A-2, respondent pleaded guilty to the
above-nenti oned charge on Novenber 6, 1990, in United States
District Court for the District of Maryland. Apparently,
respondent was schedul ed to depart BW Airport on a flight bound
for Frankfurt via London when he was stopped by U S. Custons
agents. \Wen asked, respondent told an agent that he did not
have nore than $10,000 in cash to report. A search of his
| uggage reveal ed several enpty zip-lock bags, tape, and an
el astic wai stband. A total of $78,506 in cash was found on his
person. Respondent asserted that he was on his way to visit his
sick nother in Gbraltar and was taking the noney to pay for an
operation for her. Respondent was sentenced to a 10-nonth prison
term

1See Administrator v. Piro, NTSB Order No. EA-4049 (1993);
Adm nistrator v. Beahm NISB Order No. EA-3769 (1993).




