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UNI TED STATES OF AMERI CA
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11858
V.

Rl CHARD A. ROLUND,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Qctober
16, 1991, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator suspendi ng respondent's
airline transport pilot (ATP) certificate for 90 days, after

finding that respondent violated 14 C F. R 91. 75(b),

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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91.105(d) (1), and 91.9.° W grant the appeal and dismiss the
conpl ai nt.

Respondent was pilot-in-command of Wngs West Airlines
March 16, 1990 Flight #5184 between Visalia and Fresno, CA
According to the Adm nistrator's conplaint and the | aw judge's
initial decision, respondent departed Visalia, under VFR when
the control zone was bel ow the VFR weat her m ni num of ground
visibility of 3 statute miles.® The Administrator also charged
t hat respondent deviated from ATC instructions in his approach to
Fresno. Specifically, the Adm nistrator alleged and the | aw
judge al so found that respondent deviated frominstructions to

remain at or above 2500 feet while entering the Fresno Air

’§ 91.75(b) (now 91.123(b)) provided:

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC [air traffic control]
instruction in an area in which air traffic control is
exer ci sed.

8§ 91.105(d) (1) (now 91.155(d)(1)) provided:

(d) Except as provided in 8§ 91.157, no person may take off
or land an aircraft, or enter the traffic pattern of an
airport, under VFR [visual flight rules], within a contro
zone -

(1) Unless ground V|S|b|I|ty at that airport is at
| east 3 statute mles .

§ 91.9 (now 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

The 8§ 91.9 allegation is residual (Reply at 20) and, therefore,
i s not independently anal yzed.

‘There is no dispute that, at the time of departure, Visalia
was a control zone.
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Terminal Airport traffic pattern.® W address respondent's
chall enges to the |l aw judge's decision separately, in the context
of each incident.

1. Departure fromVisalia. Respondent arrived at the

airport at approximately 5:40 A M At about 5:45 A M (Tr. at
51), he obtained weather information from Anerican Airlines
Sabre conputer system The report contained no current Visalia
weat her; only a forecast was provided for Visalia. Respondent
nei t her sought nor obtained current weather information for
Visalia, but relied on the Sabre report and his own observations.
Respondent took off a few mnutes after 6:20 A M

At 5:52 A M (see Tr. at 24-25%, a certified weather
observer located at the Visalia airport had reported visibility
of 1 1/2 mles with drifting fog. Exhibit C3. At 6:48 AM, he
reported ground visibility at 3 mles. [|d. At the hearing, this
w t ness acknowl edged that the weather had cleared up at sone
unknown tine between the two observations. Respondent testified
to his belief that, at departure, there was 3 mles ground
visibility.

The Adm nistrator offered no other percipient wtness to
testify regarding the weather at Visalia. He relies, instead, on
the official weather report. As seen, the official report at the

time of departure (i.e., 1 1/2 mles visibility) did not permt a

‘According to the record, the directions fromATC were
"instructions," rather than a cl earance.

There are references in the record to 5:42, but the weather
observer testified that 5:52 was correct.
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VFR takeoff; 8§ 91.105(d)(1) required that, for a VFR takeoff,
respondent have 3 mles ground visibility.

Respondent's defense relies primarily on 14 C.F.R 135.213.°

In his initial decision, and with an extended di scussi on of
135. 213, the |l aw judge appeared to accept the theory that the
official weather report controls, see Tr. at 85, and rejected
respondent's argunent, under 8 135.213, that current weather
informati on was "unavail able.” W disagree with this approach to
t he case.

Section 91.105(d)(1), as pertinent, states only that
visibility must be 3 mles. It does not direct how that weather
determnation is to be made, and nekes no reference to use of
official weather information. O course, official weather
reports are inportant evidence. They are not, however,

necessarily controlling. See Admnistrator v. Gaub, 5 NTSB 1653,

1656 (1986) (weather reports may be the best evidence in a case;
but they are not concl usive).
Section 135.213 does not provide otherwise. |Its

applicability is limted to "whenever a person operating an

‘That rule provides, as pertinent, that a weather report is
to be from approved sources except that, if such a report is
unavailable, pilots in VFR operations may use their own weat her
observations or observations from others conpetent to supply
them At the hearing, respondent argued that, through the Sabre
system he had obtained all avail able weather information; in
ot her words, that no other weather information was avail able, and
that he was, therefore, authorized to apply his own weat her
observations. Respondent argued, further, that other weather
i nformati on was "unavai |l abl e" because conmmopn and conpany
procedure is to keep the aircraft frequency turned to the Uni com
and he therefore was unable, once in the aircraft, to comrunicate
in an attenpt to obtain other weather information.
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aircraft under this part is required to use a weather report or a
forecast." 14 C F.R 135.213(a). Thus, for exanple, it would

apply to 135.211, VFR Over-the-top carrying passengers: Qperating

l[imtations, which prohibits such operations when weat her reports

or forecasts indicate certain defined weather conditions. As
noted, 8§ 91.105(d)(1) contains no simlar reference to use of
weat her reports or forecasts.’

Thus, with the official weather not controlling, we nust
wei gh respondent’'s testinony, the weather observer's adm ssion,
and reports by other aircraft.® W cannot find that a
preponder ance of the evidence supports the 8§ 91.105(d) (1)

allegation. Stated differently, in a case where the official

‘Al t hough we decide the case on different grounds, we nust
express our disagreenent with respondent’'s interpretation of
§ 135.213. It is no answer that the weat her observation had not
yet made its way into the conputerized data base. Further, we
al so caution agai nst respondent's broad readi ng of Gaub.
Respondent relies too heavily on dicta there, in which we
suggested that official weather reports need not be followed. In
Adm nistrator v. Howard, NTSB Order EA-3328 (1991), we later
stated Gaub's |limts as "sonme narrow circunstances, such as where
reported observations are 'stale' because of rapidly changing
conditions.” Howard at footnote 1

*The Administrator introduced evidence to show that another
aircraft, N33T, the airplane that departed before respondent, did
so IFR This offers, in our view, no support to the
Adm nistrator's case. There is no showng that it did so because
of the weather. Further, that aircraft's communication, "it may
burn off here real shortly vfr that's uh there ain't no tops to
it," is anmbiguous, and can be read to support respondent's
position as well, as "no tops to it" could refer to haze, and the
aircraft immediately cancelled its | FR cl earance.

Respondent, in contrast, introduced evidence that another
aircraft passing through the sector at 1429:12 (6:29:12 A M
local tine), atinme relatively close to respondent’'s departure,
reported that it |ooked clear all around Visalia.
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weat her reports indicate that the conditions changed fromIFR to
VFR in the space of an hour, the evidence that respondent would
not have had sufficient visibility for takeoff at or about the
time the first surface weat her report was taken does not warrant
a finding that the visibility would not have been sufficient for
takeoff a half hour later.

2. Arrival at Fresno. The transcript of the

conmuni cati ons bet ween respondent and Fresno TRACON i ndi cates
that Fresno instructed respondent:
w ngs west fifty one eighty four runway one one in use at
fresno wind one niner zero at five altinmeter three zero one
three maintain v-f-r conditions at or above two thousand
five hundred enter right down wind for one one right.
Exhibit G1 at 1428:51. Respondent replied:
okay right downw nd for one one right wings fifty one eighty
four.
Id. at 1429:02. The record establishes and respondent does not
di sagree that he descended to 2100 feet, rather than the
i nstructed 2500, thus pronpting the Adm nistrator's 8 91. 75(b)
char ge.
Respondent answers, however, that he did not hear the

instruction to maintain 2500 feet and that, pursuant to FAA

Manual 7110.65F, Air Traffic Control, his response to ATC shifted

the burden to the controller to elimnate any possible

confusion.™ Further, he argues, the instruction to "maintain

*Ter mi nal Radar Approach Contr ol

“This regul ation provides "If altitude, heading, or other
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v-f-r [sic] conditions at or above 2500 feet" was net and could
not reasonably be interpreted as an instruction not to descend
bel ow 2500 feet.

By abbreviating his response to ATC, respondent nay not
relieve his obligation as a pilot. But, by the sanme token, he
need not repeat wind and altineter information. Assum ng he did
not hear the instruction to maintain 2500 feet, and such an
assunption is, we think, valid as there was no reason suggested
t hat respondent woul d purposely disregard it, respondent's
readback was a reasonable one. And, although 2500 feet was the
"normal " pattern for landing in Fresno (initial decision at 87),
the Adm nistrator admits that it was not the normal pattern
altitude for this turboprop Sweringen SA-227AC. See Tr. at 12;
Reply at 5. |Indeed, when respondent was queried by Fresno ATC
regardi ng his 2100-foot altitude, he stated (at 1432:25): "ah
we're descending to pattern altitude. . . ". In the
ci rcunstances, we do not think a violation of 8 91. 75(b) shoul d

be found. Accord Adm nistrator v. Hinkle and Foster, 5 NTSB

2423, 2426 (1987).*"

(..continued)

itens are read back by the pilot, ensure the readback is correct.
If incorrect or inconplete, nmake corrections as appropriate.”

“Al t hough respondent urges that Hinkle be abandoned, that

case supports dismssal here. 1In Honkle, the clearance was to
“"turn left the second taxiway ahead and hold short of one eight
left.” The aircraft offered no read back, sinply replying with

its call sign. W stated that, had the crew read back only the
first part of the instruction, it would be ATC s obligation to
recogni ze the apparent non-receipt of the latter half of the
clearance and restate it. |In Honkle, we found, however, that the
crew shoul d not have crossed an active runway w thout hearing an
instruction to do so. Here, respondent had insufficient reason
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. Respondent's appeal is granted,

2. The conplaint is dismssed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)
to question non-recei pt of an altitude cl earance because he knew

the pattern altitude for his aircraft was 1800 feet. The best
course woul d have been for Fresno, in the absence of respondent's
readback of the unusual 2500-foot altitude instruction, to have
clarified the matter.



