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Docket SE-11653
V.
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OPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I ins, rendered at the conclusion of an evidentiary hearing on
May 31, 1991.' By that decision, the law judge nodified to a
Si x-nmont h suspension an order of the Adm nistrator (conplaint)

revoki ng respondent's aircraft nmechanic's certificate with

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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airframe and powerplant ratings.? The |law judge affirmed the
foll ow ng charges: sections 39.3, 43.9(a)(1), 43.13(a) and (b),
43.15(a)(1), 91.27(a)(1), and 91.29(a) of the Federal Aviation
Regul ations ("FAR " 14 CF. R Parts 39, 43, and 91). W wl|
deny respondent's appeal and grant the Adm nistrator's appeal, in
part.

The al | eged violations occurred at various tinmes between
January 10, 1989, and Cctober 8, 1989, in connection with the
repair and ultinmate consolidation of two aircraft, a Cessna 150F
and a Cessna 150G  Sone factual background is necessary.

Respondent owned Mlitair Flying Club and Mlitair, Inc., a
conpany that sal vages, naintains, and rents snall airplanes. 1In
Novenber 1988, Ms. Ellen Sinpson bought Mlitair Flying ub from
respondent under the agreenent that respondent would be its chief
flight instructor and that Mlitair, Inc., would perform al
aircraft mai ntenance. As part of the deal, Ms. Sinpson agreed to
buy a Cessna 150F, N6737F (hereinafter 37F), after respondent
repaired it. The aircraft had been damaged in an accident in
Sept enber 1988, resulting in, according to respondent, extrenely
heavy damage to the wi ngs, fuselage, gear, and interior. To

effect the repair, respondent bought a Cessna 150G N6248S

*The Administrator's revocation order charged respondent
with violations of sections 39.3, 43.9(a)(1), 43.12(a)(1) and
(3), 43.13(a) and (b), 43.15(a)(1), 45.13(e), 45.21(b),
91.27(a)(1), 91.29(a), and 91.31(c) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Parts 39, 43, 45, and 91). See
Appendi x for text of pertinent regulations. At the close of the
Adm ni strator's case-in-chief, the | aw judge di sm ssed the charge
under FAR section 43.12(a)(3). The Adm nistrator has not
appeal ed this di sm ssal.
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(hereinafter 48S), that had an intact frame but no engine or
propeller, intending to conbine its useable parts with 37F to
formone aircraft. The |og books for 48S were not avail able, but
respondent determ ned that they were not needed because he was
using parts from48S to repair 37F.

Respondent effected the repairs between January and May of
1989. He utilized the fusel age, wi ngs, horizontal stabilizer,
| andi ng gear, and instrunent panel from 48S (the 150G . From 37F
(the 150F) he sal vaged the engine, elevator, vertical stabilizer
and rudder, propeller, seats, and nost of the instrunments and
controls. According to respondent's testinony, he al so used
37F' s wing control surfaces, pulleys, wing tips, and navigation
lights. After all the reconstruction was conpl eted, respondent
removed the identification data plate fromthe wecked fusel age
of 37F and affixed it to the fuselage of the repaired aircraft.
He al so painted over the markings on the tailcone from 48S and
substituted the ones from 37F.

In a notion filed April 2, 1991, respondent argued to the
| aw j udge, as he does now on appeal, that the violations should
be di sm ssed agai nst hi munder section 821.33 of the Board's

rules (49 C.F.R § 821.33)° because the conplaint did not allege

° Section 821.33 provides, in pertinent part:
§ 821.33 Motion to dismss stale conplaint.

Where the conplaint states allegations of offenses
whi ch occurred nore than 6 nonths prior to the
Adm ni strator's advi sing respondent as to reasons for
proposed action under section 609 of the Act,
respondent may nove to dism ss such allegations
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a lack of qualification and the all eged of fenses occurred nore
than six nmonths prior to the Adm nistrator advising respondent of
any possible action against him Respondent clains that the

Adm nistrator's act of anending the original conplaint on Apri

9, 1991, to include the specific charge that respondent | acked
the necessary care, judgnent, and responsibility to hold a
mechanic certificate was sinply a belated attenpt to circunvent
the stale conplaint rule and, as such, should be disregarded.

The | aw judge deni ed respondent’'s notion. On appeal, respondent
now clainms that the law judge erred by 1) allow ng the

Adm nistrator to amend the conplaint, thus depriving respondent
of notice that lack of qualification was alleged; and 2) failing
tolimt the hearing to issues of lack of qualification only.

The Adm nistrator argues in his appeal that respondent

(..continued)
pursuant to the foll ow ng provisions:

(a) I'n those cases where a conpl aint does not allege | ack
of qualification of the certificate hol der:

(1) The Administrator shall be required to show by answer
filed within 15 days of service of the notion that good
cause existed for the delay, or that the inposition of a
sanction is warranted in the public interest,
notwi t hstandi ng the delay or the reasons therefor.

* * *

(b) I'n those cases where the conplaint alleges |ack of
qgualification of the certificate hol der:

(1) The law judge shall first determ ne whether an issue
of lack of qualification would be presented if any or all of
the allegations, stale and tinely, are assuned to be true.
If not, the | aw judge shall proceed as in paragraph (a) of
this section.

(2) If the law judge deens that an issue of |ack of
qgual ification would be presented by any or all of the
all egations, if true, he shall proceed to a hearing on the
| ack of qualification issue only, and he shall so informthe
parties. The respondent shall be put on notice that he is
to defend against |ack of qualification and not nerely
agai nst a proposed renedi al sanction.
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intentionally falsified a | ogbook entry and the | aw judge erred
by not finding so. He also contends that respondent sw tched
identification plates w thout authorization.

We have considered the briefs of the parties and the record
bel ow, and conclude, for the reasons that follow, that safety in
air conmerce or air transportation and the public interest
requi re that the Board deny respondent's appeal and grant the
Adm ni strator's appeal, in part.

Respondent asserts that the Adm nistrator's conplaint is
stal e because the Notice of Proposed Certificate Action, dated
June 29, 1990, did not advise respondent of the pending action
agai nst himuntil nore than six nonths after the all eged
viol ations took place. According to the order of revocation,
dated February 13, 1991, the violative conduct occurred between
January and Oct ober 1989, nore than six nonths prior to
respondent's notification. On March 8, 1991, respondent filed a
notion for summary judgnent, claimng that the Adm nistrator did
not tinmely file his conplaint and, on April 2, 1991, respondent
filed a notion to disnmss a stale conplaint, stating that the
Adm nistrator did not allege a |lack of care, judgnent, or

responsibility.” He filed a notion to strike the amendnent,

‘The Amendnent to Order and Conplaint filed by the

Adm nistrator on April 9, 1991, stated as foll ows:
"Based upon the matters set forth above, the
Adm ni strator has determ ned that you |lack the
necessary care, judgnent and responsibility to hold an
FAA Mechanic Certificate with Airfranme and Power pl ant
ratings, and therefore lack qualification to hold that
certificate."
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asserting that he was deprived of notice and an opportunity to be
heard at an informal conference to respond to the additional
charges.” In defense of the anendment, the Administrator argued
then, as he does now, that it nerely nmade explicit what was
already inplicit in the revocation order and included no new
all egations. The |l aw judge issued an order denying both notions.

W agree with the Adm nistrator's statenent that the alleged

intentional falsification alone was sufficient to present an

i ssue of lack of qualification.® W have repeatedly enphasized
that a mechani ¢ who does not nmke accurate | ogbook entries | acks
the requisite care, judgnment and responsibility mandated by his

certificate. See Administrator v. Mirse, NTSB Order No. EA-3766

at 12 (1992). Even so, a conplaint should be | ooked at as a
whol e to determ ne whether an issue of lack of qualification is

presented. Adm nistrator v. Konski, 4 NTSB 1845, 1847 (1984);

Adm nistrator v. Wngo, 4 NITSB 1304, 1305 (1984). To answer

respondent’'s argunent that the | aw judge did not put himon

notice that he would have to defend agai nst a charge of |ack of

*Respondent and his attorney attended an informal conference
w th FAA counsel on Novenber 15, 1990.

‘The instant case can be distinguished from Adninistrator v.
Hawes, NTSB Order No. EA-3830 (1993), wherein the Board affirnmed
the | aw judge' s decision dism ssing a revocation order
(conmplaint) as stale. |In Hawes, we disagreed with the
Adm nistrator's argunent that a revocation case always involves a
| ack of qualification issue, thereby inplying that a conpl ai nt
seeki ng revocation can never be stale. |d. at 5. W observed
that the violations in Hawes did not warrant revocation. Charges
of record falsification and fraud, however, do support
revocation. See Administrator v. Altman, 3 NTSB 3311, 3314
(1981) and cases cited therein.
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qualification, Board precedent reveals that a specific

instruction to that end is not required. Admnistrator v.

Muscatine Flying Service, Inc., 5 NISB 1785, 1789, appeal deni ed,

822 F.2d 1094 (1987). The denial of respondent's notion was
noti ce enough. See Adm nistrator v. MGhee, NTSB Order No. EA-

3580 (1992).

Addi tionally, respondent contends that the |aw judge shoul d
have di sm ssed the Adm nistrator's conplaint when he found that
the lack of qualification allegations were not supported by a
preponderance of the evidence. He argues that according to Rule
33, the Adm nistrator was required to show good cause for the
delay. Since this was not proved, respondent naintains, the
conpl ai nt shoul d have been dism ssed. However, under section
821.33(a)(1l), good cause for the delay nust be denonstrated if
the conpl aint does not allege a | ack of qualification. As
expl ained supra, this is not the situation in the instant case.

According to the Adm ni strator, respondent violated FAR
section 43.12(a)(1) by making an intentionally fal se | ogbook
entry and the |law judge erred in deciding that a preponderance of
the evidence did not prove the charge. The entry nade by
respondent, the Adm nistrator alleges, inplied that the w ngs,
vertical and horizonal stabilizers, and el evator canme from 37F

when, in fact, they canme from 48S.’

'Respondent made the follow ng entry, dated 3/15/89: "Al
ot her conponents from Cessna No. 6737F installed on this aircraft
such as wings, vertical & hor stabilizer & elevator as renoved
from6737F." He also identified by part nunber the fusel age
front, center and tailcone assenblies. The part nunbers were
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An intentionally false statenment consists of (1) a false
statenent, (2) nmade in reference to a material fact, (3) with

know edge of its falsity. Admnistrator v. Zummalt, NTSB Order

No. EA-3304 (1991) at 4, n. 4. Respondent argues that his
statenent was not fal se because the parts described were "like or

equal to" the danaged ones renoved from 37F and therefore the
representation was not false. The statenent, however, inplies
that the parts were the sane ones that cane from 37F. The
vagueness of the entry helps to nake it appear that respondent
merely repaired 37F with a few unidentified parts.

Respondent does not contest that he had the | ogbook for 37F
but did not have the book for 48S. Arguably, it was easier to
refer to the new, intact aircraft as 37F. However, the |aw judge
believed that the evidence did not prove by a preponderance that
respondent nmade the aforenentioned entry with the know edge t hat
it was not accurate.® Although the Board may overturn a | aw
judge's credibility determ nation when it is "inconsistent with

t he overwhel m ng wei ght of the evidence,"” Chirino v. NTSB, 849

(..continued)

inconsistent wwth the parts approved by Cessna for use on the
150F aircraft. See Exhibits CG3, G 14, and C15. The |aw judge
concl uded that a nechanic who intended to nake a false entry into
a | ogbook woul d not have identified the parts by nunber.

The fact that the entry, although signed and approved for
return to service by respondent, was actually made by anot her
mechanic (M. Harper) has no inport. M. Harper testified that
he relied on what respondent told himregarding the source of the
parts. Tr. at 103, 112.

*The | aw judge stated, "I think that the |og book entry is
obviously wong, but there's a quantumleap, | think, to show
that it was made fraudulently or intentionally false fromjust
sl oppy recordkeeping.” Tr. at 268-69.
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F.2d 1525, 1530 n.6 (D.C. Cr. 1988), that is not the case here.
Therefore, we will not disturb the | aw judge's disposition of
the section 43.12(a)(1) charge.

Wth respect to the identification data plate, the | aw judge
found that respondent renoved the plate for naintenance purposes
and placed it back in approximtely the sanme position, this tinme
on the fusel age from 48S, which was used to repl ace the war ped
cabin area. He surmsed that this action did not violate section
45.13(e). The Adm nistrator nmaintains that the resolution of the
issue is not that sinple. He asserts that respondent did not
repair 37F, but instead added parts fromthat aircraft to 48S in
order to create one, intact aircraft.’

Respondent argues that the | ogbooks and data plate follow
the engine, not the fuselage, and that his substitution of parts
from48S in no way changed the identity of the aircraft.” W
find his argunent unconvincing. |t appears that respondent
clutches this tenuous argunent because he had the | ogbooks for
37F only and, therefore, classifying the repaired aircraft as 37F
woul d sinplify his paperwork responsibilities. Surely, he cannot
be considered to have rebuilt an aircraft around an engi ne,
pul | eys, ailerons, a data plate, and other disjointed parts. W
do not adopt the interpretation advanced by respondent that he

renoved and replaced the data plate from 37F for the purpose of

°No evi dence was subnitted regardi ng whet her respondent
conpl eted FAA form 337 for the repairs at issue.

“I't should be noted that an aircraft engine has its own
separate identification plate attached to it.
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repairing the aircraft; rather, the evidence indicates that he
affi xed the data plate from 37F to the fusel age of 48S, an action
that is prohibited under FAR section 45.13(e). Respondent al so
changed the registration marks on the tailcone to be consi stent
with those from 37F.

The Adm ni strator contends that the unauthorized swtching
of the data plates, especially when conbined with the other
proven of fenses, supports the revocation of respondent's

mechanic's certificate. He relies on Admnistrator v. Lott, 5

NTSB 2394 (1987), reconsideration denied, NISB Order No. EA-2663

(1988), a revocation case where the respondent was found to have,
anong other things, affixed a data plate froma wecked aircraft
onto a sal vaged airplane that, although flyable, was sold for
"parts,"” with no records or data plate. Although the facts are
not identical to those of the instant case, it offers sone
guidance. In Lott, the Board stated that "the true identity of
an aircraft is highly material since it is essential in
determ ning the maintenance, repair and alteration history of
that aircraft and its conformty to its type design and
applicable airworthiness directives.” 1d. at 2397. Respondent's
action created an inaccurate history for the resultant aircraft.
Based on the foregoing, the Board finds that a preponderance
of the evidence establishes that respondent viol ated FAR sections
45.13(e), 45.21(b), and 91.31(c), and we grant the

Adm ni strator's appeal as to those charges. Consequently, we

must reeval uate the sanction. The original order sought
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revocation and the | aw judge reduced the sanction to a six-nonth
suspension. In his appeal, the Adm nistrator seeks reinstatenent
of revocation, regardl ess of whether the intentional
falsification charge is upheld. After carefully evaluating the
evi dence, we have determ ned that respondent's transgressions,
whi |l e serious, do not warrant revocation. Qur finding that the
Adm ni strator nmet his burden to prove the violations of FAR
sections 45.13(e), 45.21(b), and 91.31(c), conbined with the
violations found by the law judge, justifies the inposition of an

ei ght - nont h suspensi on.
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ACCCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's appeal is granted, in part;
3. The initial decision, as nodified by this opinion, is

affirmed; and
4. The ei ght-nonth suspension of respondent's nechanic
certificate wth airfrane and powerplant ratings shal

commence 30 days after service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Admi nistration pursuant to FAR 8 61. 19(f).
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APPENDI X

§ 39.3 No person may operate a product to which an
ai rwort hiness directive applies except in accordance with the
requi renents of that airworthiness directive.

8 43.9 Content, form and disposition of maintenance, preventive
mai nt enance, rebuilding, and alteration records...

(a) Mintenance record entries. Except as provided in
paragraphs (b) and (c) of this section, each person who
mai ntai ns, perforns preventive maintenance, rebuilds, or alters
an aircraft, airframe, aircraft engine, propeller, appliance, or
conponent part shall nake an entry in the nmai ntenance record of
t hat equi pnment containing the follow ng information:

(1) A description (or reference to data acceptable to the
Adm ni strator) of work perforned.

8§ 43.12 Muaintenance records: Falsification, reproduction, or
al teration.

(a) No person nmay nake or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be nade, kept, or used to
show conpliance with any requirenent under this part;

* * *

(3) Any alteration, for fraudul ent purpose, of any record
or report under this part.

"§ 43.13 Performance rul es (general).

(a) Each person perform ng nmai ntenance, alteration, or
preventive nai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the methods, techniques, and practices
prescribed in the current manufacturer's maintenance nmanual or
I nstructions for Continued A rworthiness prepared by its
manuf acturer, or other nethods, techniques, and practices
acceptable to the Adm nistrator, except as noted in § 43.16. He
shal |l use the tools, equipnent, and test apparatus necessary to
assure conpletion of the work in accordance with accepted
i ndustry practices. |f special equipnment or test apparatus is
recommended by the manufacturer involved, he nust use that
equi pnent or apparatus or its equival ent acceptable to the
Admi ni strator.

(b) Each person maintaining or altering, or performng
preventive nai ntenance, shall do that work in such a nanner and
use materials of such a quality, that the condition of the
aircraft, airfrane, aircraft engine, propeller, or appliance
worked on will be at |east equal to its original or properly
altered condition (with regard to aerodynam c functi on,
structural strength, resistance to vibration and deterioration,
and other qualities affecting airworthiness).
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843.15 Additional performance rules for inspections.

(a) General. Each person performng an inspection required
by Part 91, 123, 125, or 135 of this chapter, shall--

(1) Performthe inspection so as to determ ne whether the
aircraft, or portion(s) thereof under inspection, neets al
appl i cabl e ai rworthi ness requirenents.

§ 45.13 Identification data.

(e) No person may install an identification plate renoved
i n accordance with paragraph (d)(2) of this section on any
aircraft, aircraft engine, propeller, propeller blade, or
propell er hub other than the one fromwhich it was renoved.

8§ 45.21 Ceneral

(b) Unl ess otherw se authorized by the Adm nistrator, no
person may place on any aircraft a design, mark, or synbol that
nmodi fies or confuses the nationality and registrati on marks.

8§ 91.29 (now 91.7) Civil aircraft airworthiness.
(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

8§ 91.31 (now 91.9) CGivil aircraft flight nmanual, marking, and
pl acard requirenents.

(c) No person may operate a U S. registered civil aircraft
unl ess that aircraft is identified in accordance with part 45.

Section 91.27 (now 91.203) states that no person nay operate
a civil aircraft without an appropriate and current airworthiness
certificate.



