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ORDER DENYI NG RECONSI DERATI ON

On consideration of the applicant's petition for
reconsi deration of Board Order EA-3593 (served June 17, 1992) and
the Adm nistrator's response in opposition to the petition, we
have concluded that the petition neither establishes error in our
original decision nor otherw se presents a valid basis for
reconsidering it.?!

The Board in Order EA-3593 granted the Administrator's
nmotion to dism ss the applicant's appeal because it was not
tinely filed. The applicant in his petition both suggests that
sone standard ot her than good cause should be enployed in
determining to accept or reject late filings and once agai n urges
us to find, based largely on factors previously raised and
considered, that the untineliness of his notice of appeal was
excusabl e for good cause shown. W remain of the view that while
nmeeting the deadline may not have been convenient for the
applicant, he has not established that conpliance could not have
been acconplished, or a tinely request for nore tine nade,
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ACCCRDI N&Y, |IT IS ORDERED THAT:

The petition for reconsideration is denied.?

COUGHLI N, Vi ce Chai rman, LAUBER and HAMVERSCHM DT, Menbers of the
Board, concurred in the above order. Chairnan, VOGI and Menber
HART did not concur, and submtted the follow ng dissenting

st at ement s.

(..continued)
t hrough the exercise of due diligence in the matter.

\e note that although the Administrator's notion to disniss
indicated that the applicant's notice of appeal was filed on the
14t h, the certificate of service acconpanying the notice is dated
May 16, 1990. Thus, the notice of appeal would be untinely even
if the 10 days were calculated fromthe 4th of May. The Board's
original order used the date specified in the notion because the
applicant did not argue that his notice had been tinely fil ed.



Di ssent of Chairman Vogt in Kuhn v. Adm nistrator

| respectfully disagree with the magjority’ s hol ding that
applicant failed to timely appeal the denial of his Equal Access to
Justice Act claim

After prevailing at the trial court, appl i cant brought an
Equal Access to Justice Act claim which was denied by the trial
court. Applicant appealed the admnistrative |aw judge"s denial of
the claim  The Adm nistrator noved to dismiss the appeal on the
ground that it was not timely. The majority granted the notion.
The applicant requests that we reconsider that ruling. Fi ndi ng
that the appeal was tinely, | would grant the petition to
reconsi der and deny the Administrator’s notion

~ The petition now before the Board devel oped as follows. On
April 20, 1988, the FAA Administrator ordered a thirty day
suspension of applicant’s Airmen Certificate for violating 49
CFR 8§ 135 .227(b) (1) (flying under IFR into known or forecast
light or noderate icing "conditions wthout ice protection
provisions) and 49 CF.R 8§ 91.9 ﬂQperat|ng an aircraft in a
carel ess manner so as to endanger the life or property of another) .
The Administrator’s order (conplaint in the appeal to the NTSB) was
amended on May 13, 1988, to include 49 C F. R § 135.227(b) (2)
(flying into icing conditions under VFR)

On April 26, 1988, applicant ﬁroperly appeal ed to the Board
the Admnistrator’s order.  The appeal was assigned to
Administrative Law Judge Patrick G Ceraghty and subsequently
reassigned to Administrative Law Judge WIlliam R Millins. After
a hearing in which evidence was taken, Judge Miullins found in favor
of applicant, and disnmissed the Adnministrator’s suspension of
apFllcant’s Airmen Certificate. The Adm nistrator appealed to the
full five menber Board, but subsequently dism ssed that appeal

Applicant then brought an Equal Access to Justice Act claim
Judge Mullins considered applicant’s claim and in a witten
decision dated May 1, 1990, denied the claim- finding that the
Admi nistrator was substantially justified in proceeding with the
case agai nst applicant. Applicant appeal ed that denial to the ful
five nmenber Board. The Administrator noved to dismss the appea
on the ground that it was not tinely filed. By a 4 to 1 mgjority,
with Menber Hart dissenting, the Board granted the notion and
dism ssed the appeal. | was not a nenber of that Board

~ Applicant then filed, pursuant to 49 CF. R 8§ 821.50, a
petition that the Board reconsider the dismssal of his Equa
Access to Justice Act claim Finding that the applicant’s appea
was tinely, | would grant the petition to reconsider and deny the
Admi nistrator’s notion to dismss.

Applicant was required to file his notice of appeal within ten
days of the date he was served with Judge Millins’ Decision and
Or der. Since the office of Adm nistrative Law Judges never
properly served applicant, his appeal was not untimely.



Judge Mullins’ My 1, 1990, decision denying apP!icant's Equa
Access to Justice Act claimwas never mailed to applicant’s proper
address and, on or after My 4, 1990, was for the first tine placed
in the nmail to an address where it reached applicant. A?plicant
filed his notice of appeal on May 14, 1990 - within the ten days
al l owed for an appeal

AREIicant had been represented by counsel, but during or
bef ore August, 1989, becane pro_se. In a notarized docunent dated
August 9, 1989, applicant inforned the Court that from that da
forward he was proceeding pro se, and he requested that al
comuni cation be ‘mailed to h-is work address, which he provided.’
Judge Mullins’ May 1, 1990, Decision and Order was not mailed to
applicant’s work address but was mailed to his home address and on
or about May 4, was returned wunclainmed to the office of
Admi ni strative Law Judges. The home address to which the Decision
and Order was sent was apparentlﬁ a prior address of applicant’s,
and the envel ope was returned with a sticker containing a££I|cant’s
new address, and which was noted: “FORWARDING TI ME EXPI . The
Deci sion and Order was then mailed to applicant at his then current
home address and he received it on May 10, 1990. Applicant filed
his notice of appeal on May 14, 1990. The Decision and O der was
never served on appjlcant at the address that he provided in his
August 9, 1989, filing with the court.’

Part 49 C.F.R § 826.38 governs review by the full Board of
the Adm nistrative Law Judge's denial of applicant’s Equal Access
to Justice Act claim  Applicant "may seek review of the initia
decision on the fee application. . . in accordance with Subpart H of
Part 821...." 49 C.F.R § 826. 38.

Per Subpart H § 821.47: _
[A] party may appeal froma law judge’s order or fromthe
Inttial decision by filing with the Board and servin
upon the other parties (pursuant to 8 821.8) a notice o
appeal within 10 days after. ..a witten decision or an
order has been served. (enphasis added)

"A copy of that notice of intent to proceed pro se and
correspondi ng change of address notice is attached as Exhibit “A’.

‘Applicant's notice that he would be proceeding pro se and his
correspondi ng notice that future comunicati ons should be sent to
his work address were added to the |ast page of his response to a
prior notion to dismss of the Admnistrator. On February 1, 1990,
Judge Mullins' order denying that nmotion was served on applicant at
the work address ap?licant provi ded for service of docunents in
this case. Neverthel ess, the office of Administrative Law Judges
did not serve the May 1, 1990, Decision and O der on applicant at
his work address.



Judge Miullins’ Decision and Order was never served upon
applicant, as it was never placed in the US nail in a Properly
addressed envel ope. Thus , the ten day tinme period for filing a
notice of appeal could not have been untinely. Further, applicant
filed a notice of afpeal well within 10 days from the date he
obt ai ned actual know edge of the Decision and. Order.  Finally,
aﬁpllcant_flled his notice of appeal within 10 days fromthe date
t he Decision and Order was placed in the mail to aPpI|cantﬂs t hen
current hone address - albeit not his address for service of
documents in this case. Applicant’s notice of appeal was tinely
filed pursuant to 49 CF.R 88 826.38 and 821.47. To find
otherwise is to find that for the purpose of § 821.47, service was
conpl eted on the day the adm nistrative |aw judge’s Decision and
Order was mailed to an incorrect address, to be subsequently
returned to the Board undelivered.

The majority’s reliance on Administrator v. Hooper, NTSB order
EA-2781 (1988), in reference to whether aﬁplicant establ i shed good
cause to excuse an untinmely filing of his notice of appeal is
m splaced. Applicant timely filed his notice of appeal. \Wether
good cause was shown to excuse a late fiIing is not in issue. |

e

woul d grant applicant’s petition for reconsideration and deny the
Adm nistrator’s notion to dismss.
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Applicant suggests that the |law regarding “final determ na-
tion” and "final order” is vague and confusing, and in this
case act to deny applicant of the clear intent of the Equa
Access to Justice Act; and that when considered with the Law
Judge's verbal indications of a forthcomng or future finding,
constitute reasonabl e cause for the application to be
consi der ed.

Wierefore, applicant asks that Conplainant’s notion be

denied, and the application considered by the Board.

e /V{/ 7
: L

Louis Kuhn, Jr.

STATE OF NEBRASKA )

SS
SALI NE COUNTY }
Sworn/to and sub§é7ébed MYmua - day of August, 1989
; . G C :
__-__/’Z’_--___./_Z__{__:_x b o B 1

Notary Public in and for (General) County, State of Nebraska

Pl ease be advised that due to the costs of this matter, | have
el ected not to have an attorney hereafter, and that al
comuni cati on henceforth should be directed to ne as fd |l ous:

Loui s Kuhn, Jr.

Suburban Air Freight, Inc.
Box 275

Crete, Nebraska

68333

EXHI BI'T A



DI SSENTI NG STATEMENT BY ME-3
FOR NOTATI ON NO. 5738A
August 6, 1992

Dissent by Menber Hart: As | stated in ny dissent in Board order EA-
3593 regarding this matter, | dissent because we are being unthinkingly and
unwisely rigid by disnissing, for untineliness, an appeal by a pro se
respondent who received our decisjon on Thursday after it was originall
mailed to the wong address, and then, instead of filing a notice of "appea

the next day, respondent filed it on Mnday, the next business day after that.



