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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 25th day of January, 1993

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11335
V.

SUZETTE COWLEY,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed froman initial decision of Chief
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued orally at
the conclusion of an evidentiary hearing held on March 27, 1991.1
By that decision, the |aw judge affirnmed the Adm nistrator's
determ nation that respondent had violated sections 121.315(c)

and 91.9 of the Federal Aviation Regulations ("FAR " 14 CF.R)

'An excerpt fromthe transcript containing the initial
decision is attached.
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in connection with an incident occurring on April 10, 1988.7

In addition, the | aw judge sustained a 30-day suspension of
respondent’'s airline transport pilot (ATP) certificate which
had been ordered by the Adm nistrator for such alleged FAR
vi ol ati ons.

In the order of suspension (which served as the conplaint),

the Adm nistrator alleged the foll ow ng:

"1l. You are the holder of Airline Transport Pil ot
Certificate No. 047386540.

2. On or about April 10, 1988, you were pilot-in-
command of a Fokker F-27-100 aircraft,

regi stration [ NNo. N141PMon a flight originating
fromAtlantic Cty International Airport,
Atlantic Gty, New Jersey.

3. Before starting the engines, you failed to set the
par ki ng br ake.

4. You failed to follow the F-27 checklist in force,
which requires the pilot-in-command to set the
par ki ng brake for starting of engine.

5. After starting the engines, you were unable to stop
the aircraft, which was noving.

°FAR § 121.315 provi des:

"8 121.315 Cockpit check procedure.

(a) Each certificate holder shall provide an approved
cockpit check procedure for each type of aircraft.

(b) The approved procedures nust include each item necessary
for flight crewnmenbers to check for safety before starting
engi nes, taking off, or landing, and in engine and systens
energenci es. The procedures nust be designed so that a flight
crewnenber will not need to rely upon his nmenory for itens to be
checked.

(c) The approved procedures nust be readily usable in the
cockpit of each aircraft and the flight crew shall follow them
when operating the aircraft.”

FAR 8 91.9, which has since been anended and recodified as
§ 91.13(a), read as foll ows:

"8 91.9 Careless or reckless operation.
No person may operate an aircraft 1n a careless or reckless
manner so as to endanger the life or property of another."




6. Because you were unable to stop the aircraft, the
ri ght engine propeller struc[k] and destroyed a
power cart.

By reason of the foregoing, you violated the foll ow ng
sections of the Federal Aviation Regulations:

1. Section 121.315(c), in that you failed to
adequately performand follow the cockpit check
procedures relative to start-up procedures.

2. Section 91.9, in that you operated an aircraft in a
carel ess or reckless manner so as to endanger the
life or property of another."

Respondent advances several arguments in support of her
appeal. First, she asserts that the Admnistrator did not
establish that she failed to comply with the checklist which was
"in force" at the tinme of the incident because the checkli st
relied upon to denonstrate this (Ex. A-1) had been superseded
prior to April 1988. Respondent also maintains that she tw ce
attenpted to set the parking brake before starting the engines
and contends that, even if the checklist requirenent cited by the
Adm ni strator had been applicable at the tinme the incident
occurred, she should be deened to have conplied therewith by
virtue of those attenpts. Additionally, respondent clains that
she did not violate section 121.315(c) because she fol |l owed
manual procedures by running the engines in order to build up
pneumatic pressure in the aircraft's brake system which had been
reduced by her unsuccessful attenpts to set the parking brake.
Respondent further avers that she should not have been found in

violation of section 91.9 in connection with her aircraft's
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collision with the ground power unit (GPU because the accident
woul d not have occurred had the aircraft been properly chocked by
ground personnel .3

The Adm nistrator has filed a reply brief, in which he urges
the Board to affirmthe law judge's initial decision.?

Upon consi deration of the briefs of the parties and the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
that the Admnistrator's order be affirmed inits entirety. W
adopt the |aw judge's findings as our own.

At the outset, we note that respondent has conceded that she

®Respondent has al so suggested that she was prejudiced in
the presentation of her defense because the Adm nistrator did not
conply with a prehearing discovery request that he further
explain the factual bases for the FAR violations alleged in the
conplaint. Respondent's Br. 13. The Board, however, agrees with
the law judge (see Tr. 9) that the conplaint adequately inforned
respondent of the nature of the charges against her and that the
Adm ni strator was, thus, not obliged to furnish such information
We further note that respondent has maintained that the | aw
judge erroneously "restricted" her counsel's cross exam nation of
the FAA inspector who investigated the incident. Respondent's
Br. 11-12. A review of the record discloses that the inpedi nent
conpl ai ned of was a ruling that the inspector--who had not been
offered as an expert in the operation of F-27 aircraft--was
unqual i fied to answer questions pertaining to a nmechanic's
statenent on F-27 performance characteristics. See Tr. 153-54.
As such a determination was well within the | aw judge's
di scretion, the Board finds no nerit in this contention.

“Thereafter, respondent subnitted a notion for |eave to
file a supplenental brief in response to the Adm nistrator's
reply brief. W wll deny that notion, as we do not believe
t hat good cause has been shown, as is required by our Rul es of
Practice (49 CF. R 8§ 821.48(e)). Wile respondent has noted
concerns as to alleged m sstatenments of fact appearing in the
reply brief, the Board has carefully and i ndependently revi ened
the record. Thus, it is aware of any m sstatenents nmade by the
parties, and is not influenced thereby.
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did not set the parking brake prior to starting the engines, as
the checklist proffered by the Admnistrator (Ex. A-1, dated My
1983) requires.® Wiile the former Director of Qperations for
respondent’'s conpany testified that this checklist had been
revised before the date of the incident in question, no updated
checklist was presented at the hearing and no evi dence was

offered to show that the checklist itemat issue was vitiated or

amended in any way prior to that time.® As a result, the Board
finds no nerit in respondent's assertion that the Adm nistrator
failed to establish that the checklist in force at the tine of
the incident required her to set the parking before she started
t he engines.”’

We are al so unpersuaded by respondent’'s argunent that she
shoul d not be held in violation of section 121.315(c) because a
manual procedure authorized her to start the engines in order to
build up pneumatic pressure in the brake systemafter such
pressure had been reduced by her failed attenpts to set the

par ki ng brake. Although the conpany's fornmer Director of

*That checklist mandates that the parking brake be set
before either engine is started.

®Moreover, the former Director of Operations' testinony on
this point appears to be controverted by the conpany's current
Vi ce President of QOperations who, on questioning by the | aw
judge, indicated that, to the best of his know edge, the May 1983
checklist remained in effect on April 10, 1988. See Tr. 69-70.

I'n view of the fact that the proffered checklist mandated
that the parking brake be set prior to the start-up of either
engi ne, we nmust further reject respondent's contention that she
could be found in conpliance with the checklist by virtue of her
attenpts to set the brake.
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Operations and respondent alluded to such a procedure at the
heari ng, no manual provision setting forth the clained procedure
appears in the record. Mreover, as respondent has indicated
that the procedure in question applies where there is "no

pneumatic pressure,"?

it does not appear that such a procedure
woul d have pertained to the situation at hand, since there is
evi dence indicating both that the aircraft's brake system
pressure was 1,900 PSI follow ng respondent's second attenpt to
set the parking brake® and that reservicing of the systemis not
necessary until the pressure drops bel ow 800 PS|.*°

Respondent's contention that she should not be deened
cul pable for the collision of her aircraft with the GPU because
ground personnel failed to properly chock the aircraft is also
unt enabl e. Assum ng, arguendo, that respondent is correct in her
assertion that the ranp crew did not rechock the aircraft per her
instructions before she started the engines, ' this does not

excul pate her fromthe consequences of her actions in starting

the engines without first setting the parking brake. Had

8Tr. 205, 213.
Ex. A-4.

0Ty, 186-87. According to the conpany's forner Director of
Qper ations, brake system pressure of 1,900 PSI is well wthin the
normal range for an F-27 aircraft. |d. 186.

1See Respondent's Br 9. Such a view of events occurring on
the ranp has been contradicted by a |ine servicemn who attended
respondent’'s aircraft and testified that, after renoving al
t hree chocks and being directed by respondent to put them back,
he replaced two--one in front of the nose gear and one in front
of the left main gear. Tr. 21, 57.
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respondent, instead, followed rel evant checklist procedures, the
acci dent woul d not have occurred, regardl ess of whether or not
the aircraft was properly chocked at the tine.?*?

In view of the above, the Board is of the opinion that
the law judge did not err in affirmng the Admnistrator's
determ nation that respondent operated her aircraft in violation
of FAR sections 121.315(c) and 91.9 in connection with the
i nci dent in question.

Turning to the matter of sanction, the Board believes that
t he 30-day suspension of respondent's ATP certificate ordered
by the Adm nistrator and sustained by the | aw judge is wholly
appropriate for the FAR viol ations established in this case.

Consequently, we will affirmthat sanction.

2Assumi ng that respondent is correct in maintaining that
the ranmp crew did not rechock the aircraft, it appears that she
was also remss in failing to seek confirmation that the chocks
had been replaced prior to starting the engines.



ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied;
2. The Adm nistrator's order and the | aw judge's
initial decision are affirmed; and
3. The 30-day suspension of respondent's ATP
certificate shall begin 30 days fromthe date of
service of this order.?*
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

BFor the purposes of this order, respondent nust physically
surrender her certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



