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OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge WlliamE Fow er, Jr., issued on
July 26, 1990, followi ng an evidentiary hearing.’ By that
decision, the |law judge affirned an order of the Adm nistrator

suspendi ng respondent's airman certificate for 30 days for

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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all egedly operating an aircraft that was not airworthy due to a
broken carburetor heat control cable.? The | aw j udge
characterized this condition as a "glaring and noticeabl e defect™
that rendered the aircraft unairworthy. He further concl uded
that by operating the aircraft, respondent carel essly endangered
the life and property of another.

Upon consi deration of the briefs of the parties and the
record below, we find that safety in air comrerce or air
transportation and the public interest require affirmation of the
Adm ni strator's order and the initial decision. For the reasons
that follow, we wll deny respondent's appeal.

Briefly, the facts are as follows: On the norning of June
27, 1987, respondent acted as pilot-in-command of a Cessna 150
wi th one passenger on a return flight fromthe Harlan, |owa
Airport to Sioux City. Shortly after takeoff, the aircraft began
emtting snoke, conpelling respondent to nake an energency
landing in a bean field.® The aircraft was towed back to Harl an

Airport, where an aircraft nmechanic examned it. After

’‘Respondent's al |l eged actions were in violation of FAR
sections 91.29(a) and 91.9 (now 91.7(a) and 91. 13, respectively)
of the Federal Aviation Regulations ("FAR " 14 CF. R Part 91).

These regul ations read as foll ows:

"8§ 91.29 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in
an airworthy condition."

"§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

°No injury to persons or property occurred.
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di scerning that the heat cable in the carburetor was broken off
and unusabl e, the nmechanic wired the part the cable controlled
into the open or "cold" position in an effort to effect a
tenporary repair. Respondent was aware that this alteration had
been made. Both respondent and the nmechanic testified that they
bel i eved there would be no need for carburetor heat because it
was a hot day, around 90 degrees fahrenheit (F). Before
departing, respondent perfornmed a short test flight;* he and his
passenger then flew back to Sioux City.”’

In support of his appeal, respondent advances several
arguments.® First, he contends that the aircraft was safe to
fly. The charge of flying an unairworthy aircraft is purely

technical, he nmaintains, and the Admnistrator failed to prove

‘When testifying about why he performed a test flight,
respondent stated that "whenever a plane is worked on, you fly
the airplane before soneone else flies it or before soneone el se
gets intoit." (Tr. at 59).

*Respondent argues that since no one testified to observing
himtake off wwth a passenger on board, the |aw judge's
concl usion that respondent transported a passenger nust be
erroneous. This assertion is incorrect. An FAA inspector
testified that he interviewed the passenger who confirnmed that he
had acconpani ed respondent on the return flight fromHarlan to
Sioux Gty. (Tr. 27-28). Moreover, irrespective of whether
respondent had a passenger on board, he admtted that the
aircraft did not belong to him and by that fact al one (given
that it was an unairworthy aircraft) he endangered the property
of another, in violation of FAR section 91.09.

‘One of respondent's argunents, that he was entitled to
wai ver of sanction under the Aviation Safety Reporting Program
(ASRP), is without nerit and need not be discussed. Respondent
did not submt a report to the National Aeronautics and Space
Adm ni stration (NASA) within 10 days of the incident, as required
under FAA Advisory Circular No. 00-46C (1985). Therefore, even
assum ng he was otherwi se qualified for immunity, he was not
eligible for a waiver of sanction under the ASRP.
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t hat respondent knew or shoul d have known the aircraft was
unairworthy. In response, the Adm nistrator maintains that the
unavailability of carburetor heat was serious: respondent should
have known the aircraft was not in conpliance with its type
certificate and was unsafe to operate. Before an aircraft may be
considered airworthy, it "(1) nust conformto its type
certificate, if and as that certificate has been nodified by
suppl enental type certificates and by Airworthiness Directives;

and (2) nust be in condition for safe operation.” Adm nistrator

v. Doppes, 5 NTSB 50, 52 n.6, citing Section 603(c) of the
Federal Aviation Act of 1958 (49 U . S.C. 81423(c)). As wll be
di scussed infra, the aircraft in the instant case was neither in
conformance with its type certificate nor safe to operate.
Respondent testified that although the mechani c expl ai ned
that no carburetor heat woul d be avail abl e when the part was
safety-wired, he never intimated the aircraft was unsafe to
operate on that day. Before taking off, respondent referred to
the FARs and deci ded that carburetor heat was not necessary for

the flight.” At the hearing, respondent produced an excerpt from

‘According to respondent, he

"review ed] sone of the FAR Part 91s to see what

could do here, what was permssible for nme to do. And
| |1 ooked up the FARs at that tinme and got into the area
where it tal ked about requirenents for VFR [ Vi sual

Flight Rules] flight. | looked into that and saw t he
carburetor heat was not required. Looking through the
rest of the FARs at that point, | could not find that

that was a necessity for this flight."
(Tr. at 56-57.)

He was aware that carburetor heat would be required if he
closed the throttle on the engine. (Tr. at 64.)
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a mlitary training manual stating that carburetor icing can
occur in cloudl ess skies when the tenperature is as high as 72
degrees F.° Thus, he argues, his conclusion that carburetor
icing woul d not be a problemat 90 degrees F. was a | ogical one.
The Adm ni strator contends that according to Part 3 of the Cvil
Air Regul ations (the predecessor to the FARs), carburetor heat
was necessary for the aircraft to be considered airworthy.® One
of the Adm nistrator's w tnesses, a supervisory aerospace

engi neer for the FAA, explained that the venturi carburetor
utilized in the Cessna 150 is conducive to ice formation, even in
90 degree tenperatures. The presence of high humdity al so

I ncreases the likelihood of ice formng in the throat of the
carburetor. This witness testified that "[c]arburetor heat is
required on the Cessna 150 during all operating conditions and it
Is used during the | anding phase."” (Tr. at 40.) The heat is
nmost critical during | anding because ice can formnore easily
when power is off and the throttle is pulled back to a | ow power

setting. As the velocity of the air going through the carburetor

*Respondent was referring to a passage from"Air Force
Manual 5112, Weather Flying for Pilots" which, he admtted on
cross-examnation, is a "generic training excerpt froma mlitary
manual ." (Tr. at 69.)

’Part 3 of the Civil Air Regulations dated May 15, 1956, as
anended by 3-4, is the certification basis for the Cessna 150.

Section 3.606 entitled "lInduction systemde-icing and anti -
i cing provisions" states:

"(a) Airplanes equipped with sea | evel engines enploying
conventional venturi carburetors shall be provided with a
preheat er capable of providing a heat rise of 90 [degrees] F.
when the engine is operating at 75 percent of its maxi num
conti nuous power."
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i ncreases, the tenperature decreases. The w tness concl uded that
if the carburetor de-icing function was inoperable, then the
aircraft would not be airworthy. Based on this testinony, the
| aw j udge found, and we agree, that respondent operated an
aircraft that was not airworthy. ™

Anot her argunment advanced by respondent is that his reliance
on the mechanic's expertise and his assunption that the nechanic
woul d have informed himif the aircraft was unsafe to fly serve
to excul pate himfromthe consequences of his decision to fly the
airplane. The Board believes, however, that it was respondent's
ultimate responsibility, as pilot-in-command, to ascertain
whet her the aircraft was airworthy. Even if he did not know with
absolute certainty that the broken cable rendered the aircraft
unai rwort hy, he should have known of the necessity for the
availability of carburetor heat to the proper and safe operation
of the aircraft he was piloting.”™ The operating manual for the
Cessna 150, introduced into evidence by the Adm nistrator,
requires the application of full carburetor heat when closing the

throttle before | anding.

“That the aircraft could be flown does not necessarily nean
it was airworthy. As the Board has made clear in the past, an
aircraft that is flyable may nonet hel ess be consi dered
unairworthy. See Adm nistrator v. Brodnax, 3 NISB 2795, 2797
(1980); Adm nistrator v. Blackwell, 2 NTSB 360, 361 (1973).

“To prove a violation of section 91.29(a), the Adm nistrator
must show that the airman operated an aircraft that he knew or
reasonably shoul d have known did not conformto its type
certificate. Adm nistrator v. Parker, 3 NTSB 2997 (1980),
reconsideration denied, 3 NTSB 3005 (1981). See also
Adm nistrator v. Gasper, NISB Order No. EA-3242 (1991).
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Respondent contends he was justified in assum ng the

aircraft was airworthy. Yet, uncontroverted testinony
establ i shed that the nmechanic never signed the | og book or said
the aircraft was airworthy.” The mechanic testified that after

W tnessing the energency |anding, he volunteered to try to repair
the aircraft, but because he could neither fix the cable nor get
a new cabl e that day, he gave respondent the option of having the
part the cable actuated secured into the open position.

Respondent "wanted to get hone," the nechanic stated, and so told
himto proceed.” (Tr. at 13, 15.) The |aw judge accepted the
version of the events as told by the nmechanic and we see no

reason to disturb his decision. See Adnministrator v. Snmith, 5

NTSB 1560, 1563 (1986) (|l aw judge's determ nati on of w tness
credibility will be upheld unless nade in an arbitrary or
capricious manner). Gven these facts, respondent was not

justified in assumng the aircraft was airworthy.

“Respondent clains that he was away fromthe aircraft for
nost of the tinme while the nechanic was working on it and that,
when he returned, he never checked to see if the nmechanic had
made an entry into the log book. (Tr. at 62.) The nechanic
contradicted this testinony, stating that respondent was present
and observed all the repairs made. (Tr. at 18.)

“The mechani c acknow edged that, in retrospect, he shoul d
not have perfornmed the repairs, but should have instead either
witten in the |og book that the aircraft was not airworthy or
just left it alone. He did, however, caution respondent to have
the aircraft fixed as soon as he |l anded. Respondent testified
that after landing, he imediately had the aircraft taken out of
service. (Tr. at 59.)

It shoul d have been evident to respondent that the aircraft
had not been repaired or returned to service using the correct
protocol. See Adm nistrator v. Doppes, 5 NITSB 50, 52 n.6 (1985).
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Asserting that he did not act carel essly, respondent clains
that the section 91.9 charge is unjustified. This argunent, too,
is unavailing. The operation of an aircraft in an unairworthy
condition can support a finding of a section 91.9 violation.

Adm nistrator v. Parker, 3 NISB 2997, 3000 (1980),

reconsideration denied, 3 NTSB 3005 (1981); Adm nistrator v.

Nunn, 2 NTSB 1802, 1804 (1975).

Regar di ng sanction, respondent insists that a 30-day
suspension i s excessive. To evaluate whether a sanction should
be nodified, the Board nust |ook to the penalties inposed in

simlar cases. Admnistrator v. Shelton, 3 NISB 2173, 2174

(1979). We have done so and determ ne that the sanction in the
instant case is not inconsistent with Board precedent and thus,

we see no reason to reduce the period of suspension inposed on

respondent. See, e.qg., Admnistrator v. Copsey, EA-3448 (1991)
(60-day suspension for violations of 88 91.29(a) and 91.9);
Adm nistrator v. Doppes, 5 NISB 50 (1985) (45-day suspension for

violations of 88 91.29(a) and 91.9); Adm nistrator v. Parker, 3

NTSB 2997 (1980), reconsideration denied, 3 NTSB 3005 (1981)(60-

day suspension for violations of 88 91.29(a) and 91.9);
Adm nistrator v. Brodnax, 3 NTSB 2795 (1980) (10-nonth suspensi on

of student pilot certificate for operating unairworthy aircraft

four times, in violation of § 91.29(a)).
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Administrator's order and the initial decision are
affirmed; and

3. The 30-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.™

VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Admi nistration pursuant to FAR 8 61. 19(f).



