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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 23rd day of Novenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-10793
V. SE- 10941
GLENN A. VALENTI NE, and
EDWARD A. RAND

Respondent s.

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Joyce Capps, issued on
August 10, 1990, followi ng an evidentiary hearing.’ The |aw
judge dism ssed all charges agai nst respondents. W deny the

appeal .

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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By orders issued January 18, 1990 (Valentine) and April 4,
1990 (Rand), the Adm nistrator proposed to revoke respondents’
airline transport pilot certificates for violations of 14 C. F. R
61.59(a)(2) and 135.343.° The primary charge -- intentionally
fal se or fraudul ent recordkeeping -- concerned pilot training
records maintained for Mall Airways.® Respondent Rand was
all eged to have signed as check airman a Proficiency Check Form
when he had not conducted the check ride. Respondent Val entine
was accused of directing Rand to sign the formand of certifying

the training record entries when the checks had not been nmade by

*These rules are as foll ows:

8 61.59 Fal sification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.

(a) No person may neke or cause to be nmade:
* * * * * *

(2) Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept,

made, or used, to show conpliance with any requirenment

for the issuance, or exercise of the privileges, or any

certificate or rating under this part[.]

§ 135.343 Crewnenber initial and recurrent training
requirenents.

No certificate holder may use a person, nor nmay any
person serve, as a crewrenber in operations under this part
unl ess that crewnenber has conpleted the appropriate initial
or recurrent training phase of the training program
appropriate to the type of operation in which the crewrenber
is to serve since the beginning of the 12th cal endar nonth
before that service . :

As to § 135.343, the Admnistrator alleged that respondent
Val entine had not undergone recurrent energency training required
by 8 135.351, and that respondent Rand had not conpleted "the
appropriate recurrent training program "

At the time, Valentine was Mall's Director of QOperations
and Rand was its Chief Pilot and check airnman.



a certified check airnan.

The | aw judge dism ssed the Part 61 falsification clains
agai nst both respondents, finding that the Adm ni strator had
failed to prove that their actions were "know ngly fraudul ent" or
that there was any intent tolie. Tr. at 332. The Part 135
claimwas found to be stale, and was di sm ssed pursuant to our
stale conplaint rule, 49 CF. R 821.33. Tr. at 13. W address
each finding in turn.

1. Section 61.59(a)(2). In his appeal, the Adm nistrator

chal | enges the law judge's finding in respondents' favor,
claimng it to be inherently incredible and inconsistent wth her
specific statenents indicating disbelief of respondents
explanations. W find the |aw judge's concl usions neither

i nherently incredible nor internally inconsistent.

This dispute arose in connection with Mall A rways'
acquisition, in addition to its fleet of Beech 99 aircraft, of a
Beech King Air 90. Both types of aircraft are considered of the
sane class and, therefore, crew were not required to undergo
addi tional flight checks (see § 135.293(b)) to operate the King
Air. Tr. at 37. Nevertheless, Mall decided to provide sone
flight training, as well as the required ground training (see
8 135.293(a)), so as better to famliarize crewwth this
aircraft.

Mal | had no special formto show these types of training,
and, according to respondents, it determned to use the basic

"Ai rman Proficiency/ Conpetency Check"” form (Mall form MFC-1) that
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it used for flight checks. Check airman Rand admtted that,
al t hough he signed the fornms for three individuals (see Exhibits
A-1l, 2, and 5), he was not in the aircraft on the specified days
and did not act as the check airman. Respondents testified that
Exhibits A-1, 2, and 5 were not intended to indicate that
regul ati on-required proficiency checks had been given. The
requi red subsection 293(b) checks had been given earlier on the
Beech 99, and were docunented on other MFC-1 forns for each
i ndi vidual (see Exhibits R-4-6). Instead, respondents aver, the
Adm nistrator's Exhibits A-1, 2, and 5 were intended only to
docunent the required 8 135.293(a) testing (conducted by Rand),
and to show that the extra flight training (termed "differences
training"), which was perfornmed by a Mall flight instructor
shortly after the 293(b) flight check in the Beech 99, had been
given. Respondent Rand testified that he conpleted and signed
the disputed fornms in conjunction with and after consultation
with the flight instructor.”

Bot h respondents testified that, although they understood
t he sequence of events and the neaning of the second, |ater set
of MFC-1 forns, there could be m sunderstandi ng by those

unfamliar with Mall's procedures (who mght interpret the form

“Thus, using one set of the forns as an exanple, Exhibits A-
1 and R 5, and according to respondents, R 5 indicates that Craig
Ski nner was given his required 12-nonth proficiency check in the
Beech 99 on Novenber 20, 1987, by respondent Rand. |In contrast,
their intent with Exhibit A-1 was to show that, on Decenber 1,
1987, M. Skinner was given .7 hours of flight training in the
King Air by Mark Carter, and was given the subsection 293(a)
conpetency test by respondent Rand.
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as a King Air proficiency check under subsection 293(b)). They
averred, however, that they had no intent to deceive and argued
that they had nothing to gain fromtheir actions, notably because
a flight check in the King Alr was not required. Respondent
Val entine further testified that Mall's various Principal
Operations Inspectors (PO s) had been aware of, understood, and
had informally approved this procedure. (It is unrebutted that
copies of both the proficiency check and differences training
forms were routinely sent to the local Flight Standards District
O fice and produced no question or objection.)?®

On appeal, the Adm nistrator focuses on respondents
adm ssions: that the fornms could be msread to nean that
proficiency checks in the King Air were given; that respondent
Rand signed them as check ai rman when he was not in the aircraft;
and that Mall did not have witten approval fromthe FAA for this
recordkeeping format. The Adm nistrator also notes that,
pursuant to a consent order, Mall was directed to replace
Val entine and Rand. W are not convinced that these factors
suffice to overturn the |l aw judge's decision, as they are not at
all inconsistent with respondents’' expl anation. Mor eover, the
| aw judge's decision is not inherently inconsistent. Her
findings, in effect, that respondents should have known better,

shoul d have realized the msinterpretation the forns woul d

*Excerpts of depositions of prior POs contain generally
favorabl e remarks regardi ng respondents. One forner PO
testified that he considered this issue a mnor "recordkeeping
di screpancy” and did not pursue it. Exhibit R 8 at p. 44.
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convey, and, when the King Air was acquired, should have changed
their manual to include a specific procedure to reflect
differences training, are not inconsistent wwth her belief that
respondents had no know edge or intent to deceive.”®

We cannot share the Administrator's conviction that
respondents were intentionally falsifying pilot training records
I f only because we can see no good reason for themto do so. As
noted, there would be no purpose to falsifying records to make it
appear that check rides were given in the King Air because Ml l
had no need separately to qualify pilots in that aircraft and the
crewnrenbers were already qualified in the Beech 99.

Perhaps the result would be different if the Adm nistrator
had denonstrated sone benefit to respondents or to Mall in having
the FAA believe that King Air check rides were being given. The
Adm ni strator, however, offered only one possible reason to
support his claimthat respondents intended to falsify the
training records, and his theory is not at all convincing. He
suggested that, with the second form Mall succeeded in
post poni ng the next necessary flight check 1 nonth for a nunber

of pilots and, therefore, saved training expenses. The flawin

*The Administrator also clains that the manual prohibited
t he procedure respondents used to record the differences
training. The |law judge did not directly address this issue, and
we are not convinced. W find the manual anbi guous on this
point. Furthernore, that the FAA required (as part of the
consent order) that Valentine and Rand be renoved fromtheir
positions does not nake their testinony regarding their intent in
conpleting the MFC-1 fornms unreliable or the |aw judge's decision
unsupportable. There is little in the record regarding the
background of the consent order.
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this argunent should be obvious -- Mll incurred considerable
added trai ning expense when it provided its crews flight training
in the King Air that went beyond regulatory requirenents. 1In
sum in the absence of evidence that respondents had sonething to
gain by falsifying records in the way the Adm ni strator suggests,
we cannot find that the | aw judge's acceptance of their
expl anation, weak as it may seem is arbitrary or capricious or
otherwi se incredible so as to warrant the extraordinary event of

reversal. See Admnistrator v. Bargen, 5 NISB 757, 760 (1985)

(credibility determi nations are not to be disturbed absent clear
error).’

2. Section 135.343. The |aw judge found (Tr. at 13) that

"all charges not having to do with falsification" had to be
di sm ssed under the stale conplaint rule, 49 CF. R 821.33, and

case precedent.® The Administrator challenges this finding,

'The Administrator has al so appeal ed the | aw judge's refusal
to accept into the record two exhibits the Adm nistrator believes
support his claimthat respondents' explanation for their
behavior is not credible. Although we believe the two exhibits
shoul d have been admtted, we find it harmess error. The
exhibits add little to the Admnistrator's case. |In the absence
of sone expl anation of an incentive respondents would have had to
falsify proficiency checks, mnor inconsistencies in training
records, when the record otherw se indicates that respondent Rand
under st ood conpletely his notes and their inport (see Tr. at 240-
250), will not aid the Adm nistrator in making his case.

*The | aw j udge's deci sion regardi ng Val enti ne and Rand was
based on her prior finding (id. at 12-13) regarding a third
respondent, agai nst whom an order of suspension had been issued.

It appears that she reasoned that all these matters had cone to
the Admnistrator's attention on Novenber 9, 1988, alnost 1 year
after the MFG-1 forns were signed. Under Adm nistrator v.

Zanl unghi, 3 NTSB 3696 (1981), she reasoned, the Adm nistrator
was required expeditiously to issue an order in these cases,
absent good cause. In her view, good cause was not presented.
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citing Admnistrator v. Konski, 4 NTSB 1846 (1984). That case

i nvol ved five incidents on which the Adm nistrator based a
general allegation of lack of qualification. The |aw judge there
| ooked at each incident separately and found that none,

consi dered al one, denonstrated |ack of qualification. W
rejected this approach, noting that, in determ ning whether an

i ssue of lack of qualification had been raised, all the

all egations, stale and tinely, were to be consi dered together.
See 49 C.F.R 821.33(b)(1).

We do not find Konski especially useful in addressing the
guestion before us. In Konski, the Adm nistrator apparently
specifically clainmed that all the incidents, as an aggregate,
supported revocation, inplying therefore that independently they
woul d not. Thus, our approach ensured that the Adm nistrator's
concern regardi ng respondent's behavi or over tinme would be
cogni zable as a revocation matter. And, our rule required that
all the allegations be taken as true in deciding whether an issue
of lack of qualification had been raised. Here, in contrast, we
are not dealing with the type of prelimnary anal ysis Konski
addresses, as there is no need to conduct that inquiry. One of
the two alleged violations here is an issue that all agree raises
qualification issues and, therefore, can support revocation
i ndependent of the other claim Because Konski did not have to
reach the question before us here, it does not, as the

Adm ni strator argues, require reversal of the |aw judge's



deci sion here.’

Moreover, as a practical matter, affirmance of the | aw judge
is the only possible result. Wth the dism ssal of the
fal sification charge, revival of the subsection 343 charge woul d
produce an anomal ous result. Revocation could not |ikely be

0

obt ai ned on the basis of one such charge,™ and the | aw judge's
unchal | enged stal eness finding precludes using subsection 343 as
a grounds for suspension. Thus, the Adm nistrator would be |eft
with nothing available to pursue had we determned to remand to a

| aw j udge as he requests.

ACCORDI N&.Y, | T IS ORDERED THAT:

The Adm nistrator's appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

Wil e we need not go further in our analysis, we note that
it could also be argued that the 8§ 135.343 clains were tangenti al
to the lack of qualification issue, appearing to play a m nor
role in a case whose focus clearly was recordkeepi ng
falsification. |In such a circunstance, treating the subsection
343 clains as extraneous to the lack of qualification issues and
di sm ssabl e as stale would not seem i nappropri ate.

"The Administrator does not argue the contrary.



