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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C
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BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-10127
V.

HOWARD DALE CAMPBELL

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Joyce Capps, rendered at
the conclusion of an evidentiary hearing on Novenber 2,
1989.° The | aw judge reversed an order of the Adm nistrator
suspendi ng respondent’'s airline transport pilot certificate

for 90 days for his alleged violations of sections 91.29(a),

'An excerpt from the hearing transcript containing the
initial decision is attached.
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(b), and 91.9 of the Federal Aviation Regulations ("FAR " 14
C.F.R Part 91).°

The Adm nistrator alleges that the | aw judge erred when
she determ ned that respondent, as pilot-in-command, acted
reasonably in assumng that his aircraft had not struck a
deer before takeoff. She further found that after he | earned
the strike did occur, respondent acted reasonably by deciding
to continue on to his schedul ed desti nati on.

After consideration of the briefs, the testinony, and
the ot her evidence of record, the Board concl udes that safety
in air commerce or air transportation and the public interest
require affirmation of the Admnnistrator's order inits
entirety.

The incident occurred on October 27, 1987, when
respondent was pilot-in-command of a Trans World Airlines

(TWA) Boeing 727-31 aircraft en route fromPittsburgh to St

’FAR sections 91.29 and 91.9 state:

"§ 91.29 Cvil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is
in an airworthy condition.

(b) The pilot in comand of a civil aircraft is
responsible for determning whether that aircraft is in
condition for safe flight. The pilot in comand shal

di sconti nue t he flight when unai rwort hy nmechani cal ,
electrical, or structural conditions occur."

"§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her . "
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Louis. The aircraft struck a deer on the runway i medi ately
preceding takeoff.> As the aircraft was traveling down the
runway at approxi mately 100 knots, the crew saw the deer
standing on the center line. The co-pilot testified that, to
avoi d damage to the nose gear, he steered the aircraft to the
ri ght but was careful not to swerve too far for fear that the
aircraft would fall into a ditch al ongside the runway. He
stated that he then felt a "very mld bunp." Seconds |ater,
the aircraft took off. Respondent explained that he tried to
ascertai n whet her danmage had been sustai ned by checking to
see if any warning lights were illumnated in the cockpit.
He noted not hi ng unusual .

Respondent radi oed the Pittsburgh control tower,
indicating that "we hit a deer | think on takeoff...." It
was not until 30-35 mnutes into the flight that the crew
received confirmation of the deer strike. They were also
infornmed that the aircraft's left main gear door had been
sheared off and left on the runway in Pittsburgh. Respondent
decided to proceed to St. Louis after speaking with personnel
at the TWA mai ntenance facility in Kansas City who told him
that the aircraft could function adequately wi thout the door.

As a precaution, air traffic control (ATC) in St. Louis
suggested that energency equi pnment be standi ng by when the

aircraft | anded. Respondent thought that was a good i dea.

*The first officer was actually flying the aircraft at
the tinme of the incident.
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The | andi ng took place w thout incident.

The | aw judge specifically found that the aircraft was
not airworthy due to the danmage sustained fromthe inpact,
yet she concluded that no violation of 8§ 91.29(a) or (b)
occurred because respondent "could not have reasonably known
what happened.” 1In his appeal, the Adm nistrator asserts
t hat respondent was unreasonable in continuing the flight
W thout first ascertaining, given the strong possibility that
t he deer had been struck, whether the aircraft had been
damaged and rendered unairworthy. He also contends that
continuing the flight under these circunstances jeopardized
the safety of others. W agree.

Bot h respondent and the first officer saw the deer
standing on the center line directly before them Wen the
aircraft swerved to avoid hitting the animl, they
imredi ately felt a slight bunp. Respondent testified that he
t hought they may have m ssed the animal and that, in any
event, "a deer could not be that damaging to an

n 4

airplane.... Transcript at 197. The co-pilot stated that
he was not sure whether they had hit the deer or nerely
"brushed it aside.” This inplies that he knew t here had been
sone sort of contact with the animal. The safest plan would

have been to err on the side of caution and bring the

‘The damage sustained from the deer strike included the
removal of the left main |anding gear door, a dent in the
| eading edge of the inboard fore flap, and cuts in the #1
main tire sidewall.
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aircraft down in order to assess the extent of any danmage.

Bot h respondent and the co-pilot stated that if they had
known i mmedi ately that the aircraft struck the deer, they
woul d not have continued on to St. Louis.® Since it was very
likely that the 727 had struck the deer, respondent should
have pressed ATC for an i mredi ate determ nati on of whether a
stri ke occurred before continuing to St. Louis. Respondent
I nst ead assuned that any danage that had been sustained could
be discerned fromthe flight instruments. The evidence of
record shows that this assunption was incorrect. In fact,
nore serious danage could have resulted fromthe inpact, yet
not have been evident fromnerely |ooking at the instrunent
panel .°

An FAA inspector opined that "having seen a deer,
swerved to m ss the deer, and havi ng enough suspicion that he
m ght have struck the deer to report the incident to the
tower, Respondent had sufficient reason to suspect that he
had hit the deer and he therefore should have brought his

aircraft around and landed it in Pittsburgh for inspection."’

*Respondent said he would have sought clearance to |and
in Colunbus, while the co-pilot stated he woul d have brought
the aircraft back to Pittsburgh

*Under section 91.29(b), the pilot-in-conmmand is
responsible for determ ning whether the aircraft is safe for
flight. Since respondent could not adequately determine this
by looking only at the instrunent panel, he should have
returned to the airport for an inspection so that his
deci sion on whether to continue the flight would have been an
i nfornmed one.

I'n his brief, the Adnministrator discusses the FAA
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Adm nistrator's brief at 13. The inspector testified that
t he gear door, instead of being |left on the runway, could
have becone | odged in the |anding gear, causing extensive
damage conpl etely undetectable by instrunent readi ngs.

Under Adm nistrator v. Parker, 3 NITSB 2997 (1980),

reconsideration denied, 3 NTSB 3005 (1981), to prove a

violation of section 91.29(a), the Adm nistrator nust show
that the respondent operated an aircraft that he knew or
reasonably shoul d have known did not conformto its type
certificate. There is no requirenent that he know for a fact
that the aircraft is unairworthy. [|d. at 2998 n.6 and

acconpanying text. See also Admnistrator v. Gasper, NTSB

Order No. EA-3242 (1991). It is well-settled that airline
pilots are held to the highest degree of care. A pilot's
actions should be judged agai nst what a prudent pilot would
have done in the sane instance, "based upon conditions ... of
which the pilot was aware or which he could have reasonably

anticipated.” Admnistrator v. Baxter, 1 NTSB 1391, 1394

(1972). dven the facts of the instant case, respondent
shoul d have confirmed whether the aircraft had sustai ned any

(..continued)
inspector's testinony: "In [the inspector's] opinion, having
heard the testinony and having viewed the evidence,
Respondent did not act prudently at the tinme of the incident,
inasmuch as he did not know whether the aircraft was
airworthy or whether the flaps or gear would work properly
follow ng a post-takeoff configuration change. Tr. 91. He
also testified that the pilot would not have needed to change
flap configuration to return and | and safely at
Pittsburgh....” Admnistrator's brief at 10.

This testinony supports the view that respondent acted
carelessly, in violation of FAR section 91.09.
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damage and, once he learned that it had, should have | anded

the aircraft as soon as practicable.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The Adm nistrator's appeal is granted,;

2. The initial decision is reversed and the Adm nistrator's
order is affirnmed inits entirety; and

3. The 90-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.?®

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

’For the purpose of this order, respondent  nust
physically surrender his certificate to a representative of
the Federal Aviation Admnistration pursuant to FAR 8§
61.19(f).



