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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D.C
on the 16th day of April, 1992

BARRY LAMBERT HARRI S,

Acting Adm ni strator,

Federal Aviation Adm nistration,
Conpl ai nant,

V. SE- 10045 and
SE- 10079

JEFFREY K. JOHNSON and
BRADLEY J. BERTHOLD,

Respondent s.

CPI Nl ON AND ORDER

The respondents have appealed fromthe oral initial
deci sion Adm ni strative Law Judge Joyce Capps issued in this
proceedi ng on Decenber 11, 1989, at the conclusion of an

1

evidentiary hearing.” By that decision the |aw judge affirned

anmended orders of the Adm nistrator suspendi ng respondents’

'An excerpt from the hearing transcript containing the initia

decision is attached.



airline transport pilot certificates® on allegations that the
pil ot-in-command (respondent Johnson) viol ated section

91. 75(a) and the second-in-comrand (respondent Berthol d)

vi ol ated section 91.75(b), and both violated section 91.9 of
t he Federal Aviation Regulations ("FAR'), 14 C.F.R Part 91°
by their operation of Continental Airlines Flight 237 on
August 7, 1987, during which they descended to an altitude of
13,900 feet after having received and acknow edged a
clearance by Air Traffic Control (ATC) to descend and

mai ntain an altitude of 15,000 feet."

Respondents contend on appeal that the | aw judge

‘Wth waiver of penalty in accordance with the provisions of
the Aviation Safety Reporting Program (ASRP).

‘FAR sections 91.75 and 91.9 provided at the time of the
incident as foll ows:

"8§91.75 _Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in conmrand
may deviate from that clearance, except in an energency, unless he
obtains an anended clearance. However, except in positive
controlled airspace, this paragraph does not prohibit him from
canceling an IFR flight plan if he is operating in VFR weather
condi ti ons. If a pilot is uncertain of the neaning of an ATC
cl earance, he shall immediately request clarification fromATC

(b) Except in an energency, no person nmay, in an area in which
air traffic control is exercised, operate an aircraft contrary to
an ATC i nstruction.

891.9 Carel ess or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."

‘The altitude deviation resulted in a loss of separation
bet ween respondents’' flight and another IFR aircraft.



commtted reversible error concerning a pre-hearing ruling
she nmade on the adm ssibility of a tape of the recorded
transm ssi ons between ATC and Continental Airlines Flight 237
(Exhibit A-2 for ldentification), and on a ruling which
resulted in the admssion in to the record of a flight
progress strip purporting to relate to this incident (Exhibit
A-4). Respondents further contend that the Adm nistrator
failed to neet his evidentiary burden of proof as to their
identities. The Admnistrator has filed a brief in reply.

Upon consi deration of the briefs of the parties, and of
the entire record, the Board has determ ned that safety in
air comrerce or air transportation and the public interest
require affirmation of the initial decision and the
Admi ni strator's anended order. For the reasons that follow,
we will deny respondents' appeals.

In the Board's view, the Adm nistrator presented nore
than sufficient evidence to establish that a deviation from
an altitude cl earance occurred on August 7, 1987, and that
respondents were piloting the aircraft at the time of the
incident. The Administrator presented the testinony of the
air traffic controller who issued the clearance from which
respondents' allegedly deviated. According to the controller,
on August 7, 1987, he gave Continental Flight 237 an anended
cl earance to mai ntain 15,000, which the crew acknow edged.

The controller subsequently noticed the aircraft's node C at



14, 600, and advi sed Continental Flight 237 to clinb
i medi ately to 15,000 because of traffic. The controller
prepared a statenent concerning the incident, within 15 or 20
m nutes of its occurrence. The controller identified a
transcript of his conmunications with Continental Flight 237,
whi ch was entered into evidence as Exhibit A-3. He testified
that the transcript accurately described the conmunications
bet ween hinself and Continental Flight 237. According to the
controller, he independently recalled the incident once he
heard a tape of the transm ssions, about three weeks before
the hearing. He also listened to a tape of the transm ssions
on or about the day after the incident.?®

The remai nder of the Adm nistrator's case-in-chi ef
consisted of a flight progress strip (Exhibit A-4) which
i ndi cated Continental Flight 237's beacon code was 2351, the
Nat i onal Track Anal ysis Program (NTAP) conputer data which
established the altitude deviation by Continental Flight 237
(whose beacon code was 2351) on August 7, 1987, and the
testinony of an FAA Aviation Safety |Inspector who testified
that during the course of his investigation he was able to
obtain identification of the pilot-in-conmand and second-in-
command of the subject flight from Continental Airlines, and

that the respondents were those pilots. Respondents
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The controller also refreshed his nmenory by reviewing his
witten statenent.



presented no evi dence. The | aw judge found that a

pr eponderance of the evidence established that respondents
were the pilots of Continental Flight 237, and that the
flight deviated fromits altitude cl earance on August 7,
1987.

Regarding the admssibility of Exhibit A-4, the |aw judge
ruled that she would not consider the fact that the date,
August 7, 1987, which was handwitten on the flight progress
strip, was evidence of the date of the incident because the
handwiting was unclear and the person who wote the date did
not testify at the hearing. She nonetheless admtted the strip
for the limted purpose of establishing Continental Flight
237' s beacon code as 2351. An FAA inspector testified that the
flight progress strip was part of the package of docunents
transmtted through FAA channels in support of the allegations
occurring on August 7th, although he admtted on cross-
exam nation that it was conceivable that another Continental
Flight 237 had been assigned the sanme beacon code on anot her
day. Respondents contend that the law judge erred by admtting
the flight progress strip for any purpose, since it was not
proven that it was the strip for Continental Flight 237 on
August 7th, and because it was the evidentiary foundation
allowed for the adm ssion into evidence of the NTAP conputer
data which established the deviation and | oss of separation

W disagree. W think that the fact that the flight progress



strip was contained in the package of documents gathered during
the course of the investigation into this particular incident
adequately establishes that it is the progress strip relating
to this incident, and that it is reasonable to infer that
Continental Flight 237 was assigned beacon code 2351 on August
7th. Certainly the likelihood that this progress strip rel ated
to another altitude deviation by a different Continental Flight
237 on a different day is not so great as to defeat this
i nf erence. Moreover, the flight progress strip shows the
deviation occurred between Liberty radial at 2049 UTC
Cordonsville VOR at 2106 UTC, and Casanova at 2111 UTC.  These
tines and locations correlate with the tinmes and |ocations
contained in the transcript of radio comunications, the
witten statement of the controller, and his testinony that the
devi ation occurred right around the Gordonsville VOR and just
sout hwest of Casanova. (TR-24). In any event, we have
exam ned the exhibit, and we find that the date August 7th is
sufficiently clear.

As to the law judge's rulings with regard to the tape of
the transm ssions between the aircraft and ATC, respondents
object to this evidence because when the transm ssions were re-
recorded and certified by an FAA Quality Assurance Speciali st,
he apparently msspoke at the beginning of the tape and
certified that it pertained to an incident which occurred on

August 8, rather than August 7, 1987. At the end of the tape



he states that the incident occurred on August 7th. Wen the
error was discovered the tape was re-certified with the correct
date, August 7. Respondent noved for the suppression of the
tape (Exhibit A-2 for ldentification) prior to the hearing, and
the | aw judge denied the notion.

At the hearing respondent produced another copy of the
tape (Exhibit R 1) which contained the erroneous date. The
controller involved in the incident listened to that copy and
testified that, notwi thstanding the erroneous date, it was a
recording of the incident occurring on August 7, and that it
correlated with the recording he heard the day after the
incident and with the transcript of the recording which was
received into evidence w thout objection.® W think there is no
question but that both re-recordings (Exhibits R1 and A-2) are
of the incident which occurred on August 7, and respondents'
claim that the tape was "altered" so as to deny them due
process, borders on the frivol ous. In any event, the entire
matter is noot because the law judge found that the re-
certified tape (Exhibit A2 for Identification) was inaudible,

and refused to admt it into evidence.’

° The transcript indicates the incident occurred on August 7.

'Respondents' claim that the controller's testinony is somehow
tainted because he listened to the re-certified tape before the
hearing is unsupportable. The controller testified that he had an
i ndependent recollection of the incident, and that he nerely used
his witten statement as well as the tape to refresh his
recol |l ection before giving testinony.



Finally, respondents assert that the orders should be
reversed because the Admnistrator failed to prove their
identities as the crew of the aircraft, by a preponderance of
t he evidence. W di sagree. The Adm nistrator produced a
letter from Continental Airlines which identified respondents
as the crew of the subject flight. The FAA inspector to whom
this letter is addressed testified at the hearing and neither
his testinony nor the letter were rebutted by respondents. In
the Board's view, this evidence is nore than adequate to

establish the pilots' identities.”®

ACCORDI NALY, | T IS ORDERED THAT
1. Respondent s’ appeal s are deni ed; and
2. The Admnistrator's amended orders and the initial decision
are affirnmed.®
COUGHLI N, Acting Chairnman, LAUBER, KCOLSTAD, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Both respondents also admtted in their answers that they
filed timely reports of this incident under the ASRP.

°Sanction is waived in accordance with the terns of the ASRP.



