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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 29th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant,
SE-9621, SE-9626
V.

ROBERT W HAHN and
W LLI AM C. BOURKE

Respondent s.

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe initial decision of
Adm ni strative Law Judge John E. Faul k, issued orally at the
concl usion of an evidentiary hearing held on June 28, 1989.' The
| aw judge did not sustain the Adm nistrator's all egations,
contained in separate orders, that Respondent Bourke viol ated 88

91. 75(a) and 91.9 of the Federal Aviation Regulations ("FAR " 14

'An excerpt from the hearing transcript containing the initia
decision is attached.
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C.F.R Part 91) and that Respondent Hahn violated FAR § 91.9.°
On appeal, the Adm nistrator contends that the |law judge erred in
reversing the orders and requests that we reinstate the finding
that the respondents, as alleged, violated the aforenenti oned
sections of the FAR® For reasons set forth below, we will grant
the Adm nistrator's appeal.

The infractions allegedly occurred on Novenber 9, 1987, when
Respondent Bourke was pilot in conmand and Respondent Hahn was
first officer of United Airlines Flight ("UAL") 379 en route from
Dayton, Chio to Chicago O Hare Airport via Fort Wayne, [ ndi ana.
The first officer was piloting the aircraft and the captain was
responsi bl e for operating the comruni cati on and navi gati on
radi os. After takeoff, UAL 379 leveled at 11,000 feet. The only
controverted facts in this case occurred in the nonents that
i medi ately foll owed. The captain clains that Air Traffic

Control ("ATC'), w thout being requested, cleared the aircraft to

*The cases were consolidated for the purpose of appeal.

FAR 8§ 91.75(a) reads in pertinent part:
"Conpliance with ATC clearances and instructions.

(a) Wen an ATC clearance has been obtained, no pilot in
command nmay deviate from that clearance, except in an energency,
unl ess an anmended clearance is obtained. ... If a pilot is
uncertain of the neaning of an ATC clearance, the pilot shall
i medi ately request clarification fromATC. "

FAR § 91.9 states:
"Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."

‘The Administrator did not seek to inpose sanctions because
respondents tinely filed an incident report wth NASA as
aut hori zed by the Aviation Safety Reporting Program (ASRP).



3
12,000 feet. The Adm nistrator, however, maintains that the
controller nmerely issued a traffic advisory to inform UAL 379
that other traffic was nearby at 12,000 feet and told them
"You'll have higher when | get ny five mles." The Adm nistrator
thus asserts that respondents clinbed to the higher flight |evel
w t hout havi ng recei ved an anended cl earance.

Through his testinony, the captain described the United
Airlines policy of acknow edging all transm ssions from ATC, as
outlined in the United Airlines Flight Operations Manual, and
stated that he conplied with this policy on Novenber 9, 1987.
Testinmony from crew nmenbers corroborated this assertion.
Neverthel ess, the controller insisted that he heard no cl earance
acknow edgenent, and none was recorded on the tape of
comuni cati ons between ATC and UAL 379. Respondents theorize
that the transm ssions were "stepped on" by other aircraft in the
area, and further assert that the controller should not have used
the figure "12,000" in the advisory. They argue that nunbers
used in an advisory can be easily msinterpreted as an anmended
clearance and it is understandabl e how t hey thought the

transm ssion was a new clearance.” |In addition, the first

“The | aw j udge understood the controller to have testified that

"had he had to do it again, or today ... | would not have said
12,000, 120, flight level 120, but | would say, "H gher clearing
traffic,” with that advisory." Based on our reading of the record,
we disagree wth that characterization of the controller's
t esti nony.

The follow ng exchange took place between the attorney for
respondents and the controller during cross exam nati on:

"Q [Dlo you have any concern that in conbining that
| anguage that your transmssion to the aircraft was --
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officer testified that when the all eged anended cl earance was
i ssued, the captain |looked at himto confirmwhat he heard and
asked, "Did you get to 12,000?" The second officer testified
that the captain turned to himand asked, "Was that for us?"
This testinony indicates that the captain may not have been
conpletely confident in the clearance he all egedly heard.

Respondents adm tted that they clinbed to an altitude of
11,900 feet. In addition, it is clear fromthe tape that no

cl earance to exceed 11,000 was given to UAL 379. Thus, the

di spositive issue is whether the transm ssion received by UAL 379

coul d reasonably be interpreted as an anmended cl earance.

The | aw j udge nmade several crucial findings of fact. He

determned that: 1) no anended cl earance was given; 2) UAL 379

deviated fromits clearance without pernmission;® 3) the captain
had the potential for a msinterpretation?
A No, none. It's issued hundreds of times a day by each
Controller, the sane scenario as that.
Q So you have no concern about the use of that |anguage in
that kind of a transm ssion?
A Now, | woul d have said, "H gher clearing traffic.'
H gher clearing traffic, and not use the term-- use the
words 12, 000 or 1-20007?
A No, | would not have said, "Hogher, when | get ny five
mle[s]." | would have said, H gher clearing traffic."
Transcript at 25, enphasis added. Based on the precedi ng excerpt,

it cannot be said definitively that the controller would not use a

nunber in an advi sory today.

°The law judge found that clinmbing past 11,000 feet

was

"clearly a mstake nmade by the Captain and the crew. .. in taking

the wong cl earance."
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made a readback, but the transm ssion sonehow was bl ocked; and 4)
the entire incident resulted froma series of m sunderstandi ngs,
but woul d never have occurred had the controller waited for a
response after issuing the advisory instead of imedi ately
establishing radio contact wwth another aircraft. Based on the
| ast of these conclusions, the | aw judge reversed the
Adm ni strator's order.

W agree with the | aw judge that UAL 379 had no cl earance to
change altitude. W do not agree, however, that respondents were
justified in proceeding to 12,000 feet when they were unsure
whet her they had been so cleared.® If the captain was uncertain
about the precise content or nature of the transm ssion, he
shoul d have asked ATC for clarification.” Under these
ci rcunst ances, we cannot agree with the | aw judge that the
respondents shoul d be excused for their deviation fromthe only
altitude clearance they were in fact given. Therefore, the Board
finds by a preponderance of the evidence that the pilot in
command devi ated fromhis clearance, in violation of FAR 8§

91.75(a). Mboreover, by assuming that a transm ssion that was not

°The law judge stated that he listened to the tape of
communi cations between ATC and UAL 379 and determned that the
controller spoke in a precise, yet rapid manner. The captain
testified that when he heard the transm ssion there was "other
activity" and "slight overlap." He then |ooked to the other crew
menbers to confirm that the 12,000 clearance was indeed for UAL
379.

I'n Adnministrator v. Wodward, NTSB Order No. EA-2274 (1986),
we found that a pilot in command who heard an initial clearance but
was unsure whet her an anended cl earance had been issued shoul d have
sought and obtained verification before clinbing through his
clearance. Confirmng the amended clearance with the first officer
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conpletely clear to themwas an anended cl earance, respondents
carelessly created a potentially dangerous situation, in

violation of FAR § 91.09.

ACCORDI NAY, |IT IS CRDERED THAT:
1. The Adm nistrator's appeal is granted; and
2. The Adnministrator's order is affirned.?®
KOLSTAD, Chairman, COUGHLI N, Vi ce Chairman, LAUBER, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

was not enough.

’Sanctions are waived in accordance with the ASRP.



