National Transportation Safety Board
Washington, D.C. 20594

Office of General Counsel

October 17, 2018

VIA EMAIL
Susan.mallery@co.schoharie.ny.us

Susan J. Mallery, Esq.

Schoharie County District Attorney
P.O. Box 888

Public Safety Facility

Schoharie, NY 12157

Re: Investigation of a 2001 Ford Excursion stretch limousine accident at the intersection
of State Route 30 and State Route 30A in Schoharie, New York
Saturday, October 6, 2018
NTSB Accident No. HWY 19MHO001

Dear District Attorney Mallery:

From our conversations on Sunday, October 14, 2018, as well as from contact that other
National Transportation Safety Board (N TSB) staff have had with you and the New York State
Police (NYSP), you are aware that the NTSB is concerned about the restrictions you imposed on
our timely access to evidence and information related to the fatal limousine accident in Schoharie
County on October 6, 2018. You expressed concerns about the involvement of the NTSB in light
of your criminal prosecution, which I address more fully in this letter. Thus, I again request your
cooperation so that the NTSB may complete a thorough and timely investigation.

As you know, the NTSB Chairman accompanied a multi-disciplinary team of investigators to
the crash scene on October 7, 2018. The NTSB is following its mandate to conduct a safety
investigation. As we discussed, the NTSB is an independent establishment of the United States,
established over 50 years ago, and is responsible for investigating and establishing “the facts,
circumstances, and cause or probable cause of” major transportation accidents that occur in the
United States. See 49 U.S.C. 1131. In the case of highway accidents, our statute grants NTSB
jurisdiction to investigate those “highway accident[s] ... the Board selects in cooperation with a
State.” 49 U.S.C. § 1131(a)(1)(B). The NTSB is not a regulatory agency in the conventional sense
—- it does not promulgate operating standards and does not certificate organizations of individuals.
NTSB investigations are non-adversarial proceedings and are not conducted for the purpose of
determining the rights or liabilities of any person. 49 C.F.R. § 831.4. The goal of our work is to
foster safety improvements, through formal and informal safety recommendations, for the traveling
public.
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As I mentioned to you, the NTSB has been asked by senior leadership of the Federal
government to conduct this investigation expeditiously to determine if urgent safety

recommendations may be issued related to the limousine industry in hopes of preventing another
tragedy like this one.

Throughout the week of October 7, the NTSB investigators were in contact with the NYSP
about the progress and planned activities for the NTSB investigation. In fact, because the NYSP is
a party to the NTSB investigation, it had participated in the NTSB’s planning and progress
meetings. Through those contacts, the NTSB understood that the NYSP wished to have a forensic
exam of the vehicle. The NTSB agreed that it would wait until the forensic examiner was
available and we would join that exam. As the week progressed, the ability of the NTSB to join
that exam eroded from full participation to observer, to observer without taking photos or notes, to
being barred from the exam. Inmy discussions with you, you claimed that you do not believe that
the NTSB has authority to be on the scene of the investigation in light of the criminal prosecution,
you are concerned about the NTSB releasing information about the investigation, and you are
concerned that through its work and observations, NTSB staff could be witnesses called in the
criminal investigation.

I addressed your concerns during our conversations, and as promised, provide additional
‘aformation now. Attached is a muti-page statement of the NTSB’s authority in highway crashes
and its interactions with states. Second, other than the press conferences that occurred last
weekend, until the accident investigation is complete, the NTSB’s release of information is
measured and includes only factual information. Because the NYSP is a party to the investigation,
the NTSB will consider its request to review the public statements before they are released, and if
desired, T would review the statements with you to contemplate any potential impact on your
prosecution.

Similarly, your concern about the NTSB staff being called as witnesses is misplaced. Asl
mentioned, aside from jurisdictional issues, which the Safety Board does not waive or concede, a
subpoena for testimony does not comply with the Board’s governing federal regulations. See 49
C.F.R. Parts 835 and 837. If a party attempts to enforce a subpoena, the NTSB will remove the
matter to federal court for resolution consistent with our regulations and other governing law. In
particular, with regard to testimony in criminal matters, NTSB regulations require attorneys to
send requests for such testimony to the NTSB’s Office of General Counsel. 49 C.F.R. § 835.10.
NTSB employees may testify only as to the factual information they obtained in the course of an
investigation. As the General Counsel, I will decline the request that they testify regarding matters
beyond the scope of their investigation and shall not authorize any expert or opinion testimony. 49
CFR 835.3(b). With these constraints, it is highly unlikely that an NTSB employee would testify.
In the 50 year history of the NTSB, I estimate that employees have testified less than 20 times in
criminal matters, and most often, that testimony was voluntarily provided because of the nature of
the case.

On Sunday, you then stated that the NTSB could not participate or be present during the
vehicle examination because the search warrant issued on October 12, 2018 by Honorable George
R. Bartlett 111, County Court Judge sitting as a Local Criminal Court Justice, Schoharie County,
New York, did not identify the NTSB as a participant. Not only was this search warrant not
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dispositive based upon the NTSB’s independent authority, but I believe the oversight could have
been cured. The NTSB’s statutory authority allows it to “...enter property where a transportation
accident has occurred or wreckage from the accident is located and do anything necessary to
conduct an investigation....” 49 U.S.C. 1134(a)(1). Additionally, because you felt legally bound
by the search warrant, it could have been amended. You were concerned about contacting Judge
Bartlett on a Sunday, however, recall that the NTSB did not receive the directive that it could not
participate in the vehicle examination until late Saturday evening. Thus, we had no opportunity to
pursue another remedy during normal business hours. Ultimately, you permitted the NTSB
investigators to stand approximately 15 feet away from the vehicle during the forensic exam.
There was no interaction with the examiner and the NTSB investigators often could not see the
work being done.

Further, you stated that the NTSB would not have access to the vehicle until after the forensic
exam, after any other work that the NYSP wished to complete, after review by the defense counsel,
and after the exam by the defense counsel’s expert. You could provide no timeframe for the
completion of these reviews, other than you expected it would be soon. Ina letter you sent to the
defense counsel dated October 16, 2018, you asked the defense counsel to identify a date near the
end of the month when it might review the vehicle. That means at least two weeks will pass with
the vehicle sitting idle and valuable safety evidence eroding.

I understand that you do not want to compromise your criminal investigation, and therefore,
you have structured your cooperation with the NTSB investigation with only that in mind.
However, this resistance to the NTSB investigation of the limousine accident is perplexing in light
of our Congressional mandate and the NTSB mission, and it is not a satisfactory situation for
NTSB. You are looking for the potential evidence of a crime. The NTSB is concerned with
different evidence, or a different look at that evidence, when looking for safety issues to prevent
future accidents. Moreover, our inability to garner immediate access to the vehicle permanently
impairs our ability to establish the facts and circumstances relevant to safety issues.

Nonetheless, 1 do believe we may work together to ensure both of our investigations are
thorough and accurate. The NTSB asks that you and/or the NYSP provide the following to the
NTSB’s investigative team:

e Appropriate storage of the vehicle to protect its integrity (especially mitigating the impact
of the weather). I understand that, as of yesterday, the NYSP has continued the rental
agreement that the NTSB began for the tent. Additionally, the NYSP is searching for an
indoor facility.

e Appropriate storage of all parts removed from the vehicle to maintain their integrity. [
understand that the parts have been placed in the NYSP evidence system and will be
maintained indoors.

e Immediate access to the vehicle, or at a minimum, coordinated access when NYSP and/or
the defense team access the vehicle.

o The NTSB is particularly interested in the occupiable space inside of the vehicle,
the structural modifications used to lengthen the vehicle’s wheelbase and increase
its occupancy, the powertrain components, the steering and brake systems.
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o T understand that the NYSP does not object to the NTSB being present when the
defense/defense expert examine the vehicle.

e Investigative documentation obtained by the NYSP that has not been shared with the
NTSB

o Thank you for providing copies of the information of the scene collected by the
drone(s).

o NYSP has provided next of kin information.

o 1 understand that the New York Department of Transportation reports are under
review by the NYDOT Counsel’s office, and it will be in contact with the NTSB
investigative team about releasing the reports.

e An unredacted copy of _ report(s) and photographs or video taken during
his examination.

The NTSB will continue to cooperate with the NYSP and you throughout this accident
investigation. If you believe or learn otherwise, contact me immediately. Ilook forward to your
response and a resolution to our current impasse. [ am confident that we may have a productive
investigative relationship.

Sincerely,

Ao

Kathleen Silbaugh
General Counsel
Enclosure



Background on NTSB highway authority and criminal investigations

The NTSB commenced operations in 1967 as an independent agency located with the
Department of Transportation to investigate accidents in all modes of transportation, to report on
their facts, circumstances, and probable cause, and to make remedial safety recommendations to
prevent accidents. NTSB investigations are non-adversarial proceedings and are not conducted
for the purpose of determining the rights or liabilities of any person. 49 C.F.R. §831.4. The NTSB
is not a regulatory agency in the conventional sense - it does not promulgate operating regulations
and does not certificate organizations or individuals. The goal of our work is to foster safety
improvements, through formal and informal safety recommendation for the traveling public. Pub.
L. 89-67; 80 Stat. 935. In 1975, Congress made NTSB a completely independent establishment

of government, and its duties, particularly in the surface mode of transportation, were considerably
expanded. Pub. L. 93-633; 88 Stat. 2156.

In order to fulfill its responsibilities, Congress granted the NTSB extraordinary powers and
repeatedly enlarged and strengthened the NTSB’s authority. For example, NTSB has statutory
authority to enter any property where an accident has occurred or wreckage is located and “do
anything necessary to conduct an investigation,” order autopsies of persons who die in
transportation accidents, “inspect any record, process, control, or facility related to an accident
investigation,” and examine or test, among other things any vehicle involved in an accident. 49
U.S.C. §1134.

The NTSB garnered well-earned respect for its investigative abilities, and safety
recommendations, and we are experienced with working with other agencies when criminal or
other parallel investigations are being conducted. In an opinion authored by the Chief Judge of
the D.C. Circuit, the Court characterized the broad powers of the NTSB and its exercise of that
authority as follows:

NTSB is a uniquely independent federal agency.... Congress has
endowed the NTSB with broad powers to accomplish its missions,
because the work of the agency is viewed as extremely important.
See S REP. NO. 101-450, at 2 (1990) (“The NTSB’s mission ... is
critical.”) .... Most importantly, the Board’s investigations have
“priority over any investigation by another department, agency, or
instrumentality of the United States Government.” 49 U.S.C.
§1131(a)2) (1994). The Board has used these broad powers wisely,
achieving notable successes in it work and receiving high praise for
the integrity of its investigative processes. See S. REP. NO. 104-
324, at (1996) (The Safety Board’s reputation for impartiality and
thoroughness has enabled it to achieve such success in shaping
transportation safety improvements that more than 80 percent of its
recommendations have been implemented.”).

Chiron Corp. v. National Transp. Safety Board 198 F.3d 935 at 937 (D.C. Cir. 1999).




Moreover, many of our highway investigators are former law enforcement officers, and our
investigative staff is experienced in working with other agencies when criminal or other parallel
investigations are being conducted and our senior officials are also very sensitive to such needs.

The NTSB has a distinguished record of contributing to highway safety for decades. For
example, as a result of the NTSB’s investigative work and safety recommendations, automobile
airbags for all citizens are safer, child fitting stations are available nationwide, and graduated driver
licensing programs for teenagers have been implemented nearly all states. Additional examples
of safety improvements inspired by or resulting from investigations or resulting from
investigations or recommendations of the NTSB include improvements in the design and
construction of school buses, highway barrier improvements, and center high-mounted rear brakes
lights on automobiles. Although there is no way to quantify the accidents that did not happen or
the lives that were not lost because of the efforts of the NTSB, the tangible safety improvements
that can be directly associated with the work of the NTSB have saved countless lives and avoided
millions and perhaps billions of dollars in injuries and property damage.

The jurisdictional mandate for NTSB investigations in the highway mode reads: “The
National Transportation Safety Board shall investigate or have investigated (in detail the Board
prescribes) and establish the facts, circumstances, and cause or probable cause of ... a highway
accident, including a railroad grade crossing accident, the Board selects in cooperation with a
State[.]” 49 U.S.C. §1 131(a)(1)(B). There is no legislative history on the meaning of “in
cooperation with the states,” but it has long been interpreted by NTSB to be merely a recognition
that NTSB will necessarily have to pick and choose accidents that it thinks have national
importance. It cannot, nor should it, investigate the tens of thousands that occur every year; and
that because, unlike the other modes NTSB investigates, it is the individual states who are largely
responsible for the regulation of operators and enforcement of traffic safety, NTSB will necessarily
need to coordinate its exercise of investigative authority with those agencies who would routinely
respond to an accident whether or not NTSB was present.

It should be noted that the operative jurisdictional language clearly indicates that the Board
selects the accidents it investigates. In other words, the jurisdictional phrase “in cooperation with
a State” does not grant New York, or any other state, mutual input regarding an NTSB decision
about whether to investigate a particular highway accident.! This concept — that the phase
“cooperation with” imparts an obligation to make a good faith consultation, but does not create a
mutual “veto” over a particular course of action — can also be seen in the statutory language used
in our surface testing authority. Our statute requires that such testing “to the maximum extent
feasible, preserves evidence related to the accident, consistent with the needs of the investigation
and with the cooperation of that owner or operator.” See 49 U.S.C. §1 134(c)(2). From the
legislative history, it is clear that the phrase “with the cooperation of that owner or operator” does
not impart upon those parties the power to control NTSB decision-making regarding an accident
investigation. The legislative history emphasizes that the owner’s interests do no trump NTSB’s
need and cannot be used to delay the inquiry.

11t would also be counterproductive to safety to confer on states veto rights over NTSB’s choices of which accidents
to pursue. States may be facing potential litigation stemming from their action or inaction or want to avoid adverse
publicity from NTSB’s conclusions and probable cause determinations. States could thus thwart legitimate inquiries
for selfish reasons unrelated to transportation safety.



The provision specifying the cooperation of the owner or operator
has been added to the law in an attempt to create an atmosphere of
cooperation between the investigating agencies and the owner or
operator and to prevent unnecessary litigation of these issues. If,
however, arrangements cannot be worked out, the NTSB has the
authority to secure an immediate court order as necessary to obtain
evidence and conduct examinations or test. Thus, consent of the
owner is not a precondition to NTSB conducting examinations or
tests consistent with the needs of the investigation.

H.R. REP. NO. 970108, Part II, 97" Cong., 1%t Sess. 3 (1981), reprinted in 1981
U.S.C.C.AN. 1736-37. Presumptively, given Congress’s previous use of the exact same
language (“cooperation with a State” and “cooperation of that owner or operator”), it did
not intend for our highway jurisdiction, and associated statutory authority, to be usurped
or compromised by state officials.? The Board does not seek priority over states in highway
investigations, but it is at least entitled to parity for needed evidence.

NYSP and the District Attorney’s actions (i.e., barring an NTSB investigation and
refusing to cooperate to find mutually satisfactory methods to permit NTSB to go forward
while providing adequate protection for any potential criminal prosecution that may stem

from the accident) are not consistent with Article VI of the United States Constitution,
which states:

This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made or
which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary
notwithstanding.

U.S. Const. art. VI, cl. 2; see also Nash v. Florida Industrial Commission, 389 U.S. 235,
239-240 (1967) (“The action of Florida here .... has a direct tendency to frustrate the
purpose of Congress.... Florida should not be permitted to defeat or handicap a valid
national objective.”)

In fact, the California Attorney General, in response to California Highway Patrol
(CHP) questions, issued a formal opinion on this very issue. The 1979 opinion by then-
California Attorney General George Deukmejian concluded that CHP cannot by law

2 This concept is also similar to the provisions in our statute addressing when investigative priority will be ceded to
the Federal Bureau of Investigation. See 49 U.S.C.§1131(a)(2)(B) (“If the Attorney General, in consultation with the
Chairman of the Board, determines and notifies the Board that circumstances reasonably indicate that the accident
may have been caused by an intentional criminal act, the Board shall relinquish investigative priority to the Federal
Bureau of Investigation....”) There is an obligation to make a good-faith consultation, but the decision is still that of
one agency.’



prevent NTSB from conducting a safety investigation or bar it from the scene: “[a] general
principle arising from the supremacy clause is that a state may not impede a federal agent
in the fulfillment of his duties imposed by federal law.” A copy of the Opinion is attached.
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OFFICE.OF THE ATTORNEY GENERAL
State of California

GEORGE DEUKMEJIAN
Attomey General
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OPINION ; Foreerly Op. 28/2F

of : . No. Cv 78/78

GEORGE DEUKMEJIAN
Attormey General

VICTOR D, SONENBER
Deputy Attorney Genera

THUC HONORABILIL G, D, CFAIG, COMIISSIONER, CALIFORNIA
HICGITIAY PATROL, has requesdted an opinion on the following
questions:

l. Can the California jlighway Patrol accept or
reject National Transportation Safety Board assistance at
accident scenes for which the California llighway Patrol is
the prirary investigating aaency?

2. Can the California llichway Patrol rcfuse to
2allow any governmental entity or private orcanization access
to a traf{fic collision scene and/or involved vehicles while
securing evidence to support criminal prosecution?

The conclusions are:

1. There is nothino in the law which compels the
hichway patrol to accept or reject National Transportation
Safcty Board assistance at accident scencs. liowever, the highway
patrol does not have the power to bar employees ©of the National
Transportation Safety Board from the scene of accidents which
the Board has selected for 1nvestication.

2, The Californin nighway Patrol may not exclude
governmental entitics with parallel traffic enforcerent juris-
diction from a traffic collision scenc, and from the involved
vchiclen, except on certain arcas ©f-state frecways or in
those arcas where it has exclusive police jurisdiction. How-
ever, the highway patrol, where required by the necessities
of the accident {nvestigation, may so exclude all other
governrental entities and private oraqanizations.
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The liational Transportation Hafety Board (herc-

after J0s3) is an independent aaency of the federal dgovernrent [
(49 L.5.C. 4 1902(a)).

Uncer the Incependent Safety doard Act of 1974
(49 U.S.C., 55 1901 = 19D07) thc essential functions of thc
NTSR are to investigate transportation accidents (49 r.5.C.
€5 1902(b) (5), 1903(&)), incluling hichway accidents (49
L.s.C. & 1903(a) (1) (L)), deterrine their causes (49 U.5.C. -
£ 1503(a)) and nake recormendations to fodaral, state and
ljocal authorities for action that will prorote tac reduc~
tion of sirilar accicdents (42 U.5.C. 40 1903(a) (3), 1904(2)).
(Sce also 49 C.T.R. § 800.3(a).) Thec TSH is also direccted
to iritiate special stucdies ané investications on ratters
nertaining to transrortation snfecty anc avoicdance of injuries
(49 U.S$.C. § 1903(a) (4)), to assess accicent investication
rethoas and publish recorrended .methods (49 U.C.C. § 1993(a)
(5)), arnd to preparc an annual renort to Concress with a
detailed appraisal of the accident investigatina and pre-
vention activities of federal and state acencies (49 U.S.C.
§ 1904(3)).

-

[

1t con thus bec scen that the federal governrent,
actino through the NTSDB, has a swstantial investigatory
interest in hiuiaway accidents with the significant ohjective
of gathering information to reduce injuries and improve
nighway safcty. Thus to the extont that the present question
conterplates the California Hichway Patrol's rcjection of
NTSL participation in an investication of highway accidents,
a consideration of the suprcmacy clausc of the United States

Constitution (art. VI, cl. 2) is required. 1/ This clause-
provides:

“This Constitution, and the laws of the United

States vwhich shall be mace in pursuance thercof;
and all treaties nade, or which shall he rade,

. under the authority of the taited States, shall
be the supreme law of the land;. and the Judges
4in every State shall be bound thereby, anything
in the Constitution or lavs of any State to the
contrary notwithstanding.® :

1. The present guestion 1iterally asks whether the hicgh-
way patrol "can accept or reject [HTSL] assistance at accident
SCeNesS o o o o"  We are unaware of any provision of law that either
requires or prevents the highway patrol from accepting NTSB -~
assistance in the conduct of its accident investigations.
Jlowever, the entire context of the opinien request indicates
that viaat is at issuc is not the question of acceptinc or
rejecting assistance, but whcether the hicghway .patrol has the
authority to bar the NTSD fror access to an accident scenec where
_ the highvay patrol is conducting an investigation. Our reply
will be directedé to this issuc, )

(19 . . ey " A tem ~



c e e - Ml mm e memee me me swe Ciacy
clause is that a state may not impede a faderal acent 1;

the fuifillrent of his duties imposcd by federal law, (NWasah
v. Tlorida Industrial Comr'n (1967) 309 U.,%, 235, 239_34574—
In Yc ticacle (1000) I35 0.9, 1, G2, 75-76; 57 Opg .Cal Attty
Gen, 42, 44 (1974); Tribe, Mrerican Conatitutional pray -
(1970) p. 393.) )

In the present situation the federal statute auth-
orizes NUSs investiaators "to enter any pronerty wherein
a transrortation accident has occurred . .. . and do all
tiiines therein accessary for a proper investivation , |, , .
(49 U.5.C. 5 1902'L)(2).) 1I£f, nonetheless, the NTRY could
5S¢ excluded at the discretion of a state acency fronm
access to the sccne of a hichwav asccident which the %St hac
selectec for investigation, the fulfillrent of the cardinal
public safety objectives of the federal law would Clearly
be thwarted by sucn state action, As stated in lash v,
Florica Industrial Coum'n, supra, 389 U.S, at p. 240
"a state law cannot stand that Teither frustrates or irpairs
the efficiency of those acencies of the Federal goverarent
to discharye the duties, for the perforrance of which they
were created.'" Thus it has been held that the State of Arizona
coulc not cormpel a federal aocency to subrit plans for a dam
it intended to construct to6 thie state enaineer for prior
approval. (Arizona v. California (1931) 2&3 U,8, 423, 451-
542,) TFollowing the sare principle, it was held that the
State of Maryland could nct corpel a post office erplovee
to obtain a state driver's license before cériving a post
office truck, (Johnson v, !'arvland (1920) 254 v,S. 51, 55-
57.) Sirdilarly in United States v. Citv of Chester (1944)
144 7,28 415, 420, it was hela that a {cderal agency in
constructino erercency defense housing could not be required
to corply with runicipal buildine ordinances. 5ce also
jayo v, United States (1943) 319 U.S. 441, 447-44E.

7ith resrecct to the present situation we thercfore
conclude that by virtue of the Constitution's supreracy clause
the California liichway Patrol nay not restrict the HTSB from
accens to the scene of a hichway aceident,

Lut in so concludinc we notc that the federal
statute dirccts that the hichway accidents to he investigated
arc to be selected by the NIn “in cooperation with the
States.” (49 U.S.C. 5§ 1903(a)(1)(B).) (Scc also 49 C.F.R,

G £00.3(a).) Thus while an TSR investication cannot be
precluded by the state, the {ITE! is oblicated to consult
with and congider the pertinent intercests of the statc in

the process of sclecting highway accidents for investigation,
In this connection we are inforrmed by the hichvay patrol

and the :ITSD that a general policy of cooperation between
these two agencics is presently operative,

3. ' | cVv 76/7¢



slc next consicer the question of wihcther the hioh-
way patrel can bar any governiental entity (other than the
NTSB) or any private orcanization from an accident scene
while the hichway patrol is securing cviwence relatinc to
cririnal charges. :

Considering this question requirces, initially, a
spccification of the stotutes delineatine the hichway patrol's
law enforcerent jurisdiction. : )

Vvehicle Coue section 2400 provides that the Cornissioner
of the niahuvay patrol "shall enforce all laws rcoulatina the
operation of vechicles and the use of the nighways . « ",
ané Vehicle Code section 2401 directs the Cormissioner to
provide at all tirmes for the "patrol of the highways."

vehicle Coue section 2409 and Penal Code section §30.2
afford to highway patrol officers "the povers of a peace
officer" prirmarily to enforce the laws relating to the opera-
tion of vehicles upon the hichways.

vehicle Code section 2412 authorizes all hichway
patrol officers to investigate accidents anc gather evidence

for the purposes of criminal prosecution arisino out of such
accidents. ’

Thus the jurisdiction of the hichway patrol to
enforce the laws on hichways throughout the state and to con-
duct investigaticns in connection with such luaw enforcerent
is clearly established. Eut what is most significant in
relatien to the present guestion is that this jurisdiction
is not exclusivé, It is shared with the other police agencies
throuchout the state. (See California Traffic Law Administration
12 Stan. L. Rev., 38g, 392-394 (19C0) correnting upon the broad
overlap of jurisdictions of the statc's various police acencies
in the fiecld of traffic law enforcerent.) Thus county sheriffs
by virtuc of their cencral law enforcenent authority (Gov,

Code 5§ 26600-26604) have autheority, which parallels that of
the highway patrol, to investigate Vehicle Cocde violatlons.

(3 Oops.Cal.Atty.Gen. 198 (1960).)° 1In McCorkle v. City of

Los Anceles (1969) 70 Cal.2u 252, 261-2%3, the Suprere Court
reccocnizecl the authority of city police officers to investigate
traffic accidents, and concluced that guch officers, while concuct-
ing such investigations, are "traffic officers"™ as defined by
Vehicle Code section 625 and arc such within the mecaning

of Vehicle Code section 2600 which requires obedience to

the orders and directions of a “traffic officer.” (Sce

also Pen. Code § 830,1 and Gov. Code GG 41601, 41602 con-
ferring upon city police virtually the same lawv enforcerent
authority that is possessed by sheriffs., And note that the

4. cv 78/78



,\'chicle Coce's Adefinition of “traffic officer” applieé not
ohly to rerbers of the hichway patrol but also to “an ,
peace officer vho is on duty for the exclusive or rmaln pur- '
pose of enforcing . « « [the accident and traffic provisions
of thc Vehicle Code]."™ Veh. Code § 625 (erphasis added).)

Howcver, within this frarework of parallel juris-
diction thcre are, with two limited exceptions, no. pro-
wvisions. estavlishing juridictinmnal priorities which would '
give one police agency authority over another in those
situations where more than one aacncy is reaponding to the
sanrc incident.

The first exception involves the "facilitics of
travel” of bridge and hichway districts. liere Streets and
ilichways Code section 27177 aqrants to the hichway patrol
"exclusive" police juriscdiction. Thus by its terms this
provision authorizes the hichway patrol to e:iclude other
police agencies from conducting enforcerent activities on
district travel facilities. (Scc City of levada v, Bastow
(1959) 328 s5.W.2d 45, 47 which defines the word "exclusive"
to mecan “possessed to the _exclusion of othersy . .« .
debarred from participation or enjoyrent; not including,
adrittinag, or pertainina to any other « o « ")

The other excention involves state freewavs within
city lirits (other than thosc within the City of Los Angeles).
On such arnas of the frecwavs section 2400 of the Vehicle
Coce provides that the hichwav patrol Hall have "primary

jurisciction for t:c administration and cnforcerent of . . .
itrafflcl Taws, and for the investigation of-traffic
accicents. o o« o" (Emphasis acded.) On the other hand, this
sare section provides that %city police officers while

enaaced prinarily in general law ¢ 1forcerent duties may
incicdentallv enforce state ancé local traffic laws and ordin-
ances on state freeways.® (Trphasis addeds Veh., Cole § 2400.)
This assicning of "prinrary jurisdiction" to the lighway Patrol
and "incidental [J" autherity to the city police clearly
incdicates that the hichway potrol is to be the predominant
traffic enforcerent authority in thie specified areas of the
state frceways. Vehicle Code section 2400 thus confers upon
the hichwvay patrol, in these particular arcas, auvthority to
control accicdent investications and restrict, wiicre necessary,
the access of other police aacencies to the accident scene and
to the involved wvehicles.

However, the fact that the Lecislature has expressly
srecificd those instances where the highway patrol is to have super-
scdine authority 4in traffic lauv enforcement over pnlice aaencies
that also have traffic enforcerent jurisdiction, requires the
conclusion that in all other inatances thc hichway patrol docs
not have this authority over siich police aqencies,
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As stated by the Suprcre Court in wilclife Alive
v. Chickerinc (1976) 193 Cal,3d 190, 19G:

"11n the grants [of powers] and in the
reculation of the mode of cxercise, there is an
irplied ncgative; an implication that no other
than the expressly aranted power Passcs by the
grant; that it is to be excrcised only in the
prescribed mode o o o o'" )

Thus if the higinway patrol desires to exclude other police
agencics fror an accident scene in thosc situations where its
authority to take this action is not specified by statute,

such exclusion would have to be based unon cooperative agrcerents
worked out between the hichway patrol and the other acencies.,
(See 15 Ops.Cal.Atty.Gen. 129, 130 (1950).)

There still rerains, hovever, the question of the
hichwav patrols' authority to exclude from the accicdent scene
persons from governmental aaencies which do not have parallel
enforcerent jurisdictionaﬂand persons irom private organizations,

Pertinent to the hichway patrol officer's auth-
ority when conductina an accident investigatien is Vehicle
Code scction 2800 which makes it wnlawful "to willfully fail
or refuse to cormply with any lawvful order, sional, or
direction -7 any traffic officer . . .," anc Penal Code
scction 143 which prohibits anvone from "willfully resistlinal,
delay [ing] or obstruct [ing] any public officer, in the dis-
charge or atterpt to discharae any duty of his office . . & "

cce also Pen. Code § 69.)

ps alrcady noted, investigating accidents and
gathering cvidence is one of tie dutics of the hichway patrol
esypressly designated by statute. (veh. Code § 2412,) Tnus
the above specified Vehicle anc Penal Code provisions which
prohibit obstructing an officer in the performance of his
duties, anc which require ohedience to his directions, would
appear to afforcd the hiqiiway patrol arple authority to exclude
any pecrsons, waether they rerresent private orcanizations or
goverbrental agencies (without parallel enforcerent juris-
diction), from access to an accident scene and fron access
to the involved wehicles, when such exclusion is nccessary
to prevent cbstruction of the investigatory and evidence
gathering process. | (See In Re s141liam TF. (1974) 11 Cal.
3d 249, 251-253; Los Anceles T'rec Press, Inc, V. City of
Los hnceles (1070) 3 Cal.ipr.3d 448, 455, 457.)

In so conclucding wc arc awvarc of Penal Code
sccticn 409.5 which authorizes hichway patrol and other
apccifieé peace officers to closc off arcas where accidents
or other disasters have crcated a menace to the oublic
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seoalth and safety (sce also yoh, Code § 2812), and we note
that this section alao provides that " [n)othing in this
gection shiall prevent a duly authorized rupresentative of
any ncws cervice, newapaner, O radin or television atation
or network from enteriny the areas closecd pursuant to this
gection." (Fen. Coae § 409.5(d) )

nis proviso exeipting news reporters from the otherwvise
‘applicable access restrictions of renal Coduc section 409.5 gives
rise to the question of whether NeWsS reporters'constitute an
exception to an officer's authority to eyclude persons from
private orcanizations from the scene where an jnvestication is
being conducted. -

in considering this guestion we note first that the
noews reporter's exerption of penal Code scction 409.5 applies
when the scene ig closed by pcace officers “pursuant to this
section.® (Pen. Code § 409,.5(d) ) There fore, by its express
terrs, the exemption is not applicable when peace officers
closc an area pursuant to sore other goction,

_ Also, the phrase fhat "nothing in this section shall
prevent o o o [a news reporter fron enterina the closed areas)"”
is a further {ndication in the proviso that the reporter's
cxerption is not to apply to access restrictions which are based
on other statutory gections. Tnus, for evample, if within a
restrictecd disaster arear hichway patrol officers, pursuant to
their law enforcerent and investigative authority under the
vehicle Code (55 2400, 2409, 2412), closed off a smaller area

to protect the integrity of a criminal jnvestigation, Penal Code
section 405.5 would not afforc a reporter access to such
jnvesticotive area because the closure of such arca was not
pased upon that section., Scc Los anocles Free press, Inc. V.
citv of LoS Anceles, supra, 9 Cal.hpp.3ad at A55=4517, waich,
wnile noting Penal Codc section 409.5, recognized the authority
of peace officers to placc restrictions upon the access of news
reporters to the scenes of crires and disasters. :

-

A similar question concerning the authority of police
officers to restrict access toO an investigative scenc is raised
by Penal Code section 402 which provides:

sLyery person who oones toO the scene of a2 disaster, OF
stops at the acene of a Jdisaster, for the purpose of viewing
the scenc OT the activitiecs of policewen, £ireren, other
erergency personnel, or 1nilitary pcrsonnel coping with

the disaster in the course of their duties during the time
it is nccesaary for cicraency vehicles or such personnel

to be at the scene of the cisaster or to be moving to OX
froix the scene of the disaster for the purpose of protecting
1ives or property. wiless it is part of the duties of such
persen's ermployment to Vicw such scenc or activities, and .
Thcroby impedes such policeren, ZFIycorcn, erergency personnel




or military personnel in the performance of their duties
in coping with the disaster, is Guilty of a misdemeanor,”

"For the purposes of this section, a disaster includes
a fire, explosion, an airplane crash, flooding, windstorm
damaue, a railroad accident, or a traffic accident,™ )
(Cmphasis added.,)

Thus i{ a person's eiployrent duties require him to
.view a disaster scene, the proviso in Penal Code scction 402
exerpts him from the restrictions of that section. liowever, it
should be noted that Penal Code section 402 is e¥pressly directed
tc protecting against impedirent, the performances of those
duties that are rclated to "copino with . . . disasteris])".
That section is not directed to the protection of the performance
of other tyes of official duties, unlikxe Penal Code section
148 which, in prohibitine the willful obstruction of a public
officer in the discharae of his duties, is not confined in
applicability to any particular tyme of official duty. Thus,
- because of the express qualification in the termrs of Penal Code
section 402, if an officer restricts accecs to a particular area
in order to pernit the effective conduct of a criminal investiqation,
as opposeC to "coping with [a) . . . disaster," the provisions
of Penal Code section 402 would not be arplicable. As stated in
llurst v. City and County of San Francisco (1944) 33 cal.2d 253,
301: "a proviso, that is, an exception . . . should not be
construed to limit the general power except to the extent tha+ it
clearly does so." See also Pcovle ex rel §,F. Bay etc. Cor. v.
Zown of Imeryville (1968) 69 Cal,2d 533, 5433 Johnson V. board of
Surcrvaisors (1328) 208 cal. 232, 285, There appears to LE€ no
basis in the terns of either Penal Code sections 402 or
405.5 for extending the exceptions to the access restrictions
contained in these statutes to situations which these statutes
do not specify.,

Thus we concluce that the exceptions in Penal Code
sections 402 and 409.5 do not lirit the authority of the hichway
Patrol to restrict the access of persons fror private organizations
to an accident scene wherc a criwinal investigation is being
conducted, ) :
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