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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 14th day of  July, 2015 
 
   __________________________________ 
      ) 
   MICHAEL P. HUERTA,       ) 
   Administrator,                    ) 
   Federal Aviation Administration,    ) 
                                        ) 
                    Complainant,        ) 
         )      Docket SE-19681 
        v.        ) 
          ) 
   DONALD V. ROHRBACH,      ) 
      ) 
                   Respondent.         ) 
      ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 

1.  Background 

 Respondent appeals the Order Granting the Administrator’s Motion for Judgment on the 

Pleadings of Administrative Law Judge Patrick G. Geraghty, issued April 6, 2015.1  By that 

decision, the law judge affirmed the Administrator’s order of suspension of respondent’s 

commercial pilot certificate for a period of 185 days.  The order functioned to affirm the 

Administrator’s complaint, in which the Administrator alleged respondent violated 14 C.F.R. 
                                                 
1 A copy of the law judge’s order is attached. 



§ 91.119(c),2 91.303(e),3 and 91.13(a),4 by operating a glider within 200 feet of utility lines and 

in an aerobatic flight at an altitude of less than 1500 feet above the surface.  We deny 

respondent’s appeal. 

 A.  Procedural Background and Facts 

 The Administrator ordered suspension of respondent’s commercial pilot certificate by 

order dated June 12, 2014.  Respondent, who proceeded pro se, filed a timely appeal on June 30, 

2014, using the appeal template available on the Board’s Office of Administrative Law Judges 

website. On July 8, 2014, the Office of Administrative Law Judges sent a letter to respondent 

describing the requirement to file an answer to the Administrator’s allegations. The letter stated, 

in all capital letters, “THE FILING OF A TIMELY ANSWER IS A VERY IMPORTANT STEP 

IN THE PROTECTION OF YOUR RIGHTS,” and included a copy of the Board’s Rules of 

Practice.  

On July 9, 2014, the Administrator filed the order as the complaint in the case, alleging 

respondent operated a Schweizer SGS 2-32 glider in the vicinity of Dillingham Airfield in 

Waialua, Hawaii, on May 7, 2013. The complaint stated approximately four passenger-carrying 

                                                 
2 Section 91.119(c) states as follows:  

Except when necessary for takeoff or landing, no person may operate an aircraft 
below the following altitudes: 

* * * * *  

(c) Over other than congested areas. An altitude of 500 feet above the surface, 
except over open water or sparsely populated areas. In those cases, the aircraft 
may not be operated closer than 500 feet to any person, vessel, vehicle, or 
structure.  

3 Section 91.303(e) prohibits any person from operating an aircraft in aerobatic flight below an 
altitude of 1,500 feet above the surface. 

4 Section 91.13(a) prohibits careless or reckless operation of an aircraft so as to endanger the life 
or property of another. 



flights occurred. The complaint stated during at least three of the flights, on respondent’s 

transition from downwind to base/final, respondent operated the glider in an aerobatic flight, in 

that he accelerated by diving, followed by a steep banking turn up and over trees to land. The 

complaint stated respondent flew part of the downwind and/or base leg within 200 feet of utility 

lines while doing so was not necessary for landing. Based on these allegations, the complaint 

asserted respondent violated the aforementioned regulations.  

Under 49 C.F.R. § 821.31(b), respondent’s answer to the complaint was due on July 29, 

2014. Via priority mail, respondent filed an answer to the complaint, dated August 25, 2014. The 

Office of Administrative Law Judges received the answer on September 2, 2014. On 

September 4, 2014, citing 49 C.F.R. § 821.17(c), the Administrator filed a Motion to Deem the 

Allegations Admitted and for Judgment on the Pleadings. On September 11, 2014, respondent 

filed a Motion to Continue the Proceedings, in which he alleged he did not receive the letter from 

the Office of Administrative Law Judges, which described the importance of filing a timely 

answer. Respondent requested the law judge overlook the untimely nature of his answer. On 

September 25, 2014, the Administrator replied to respondent’s motion to continue, requesting the 

law judge deny the motion. On October 10, 2014, respondent filed a “Motion to Continue 

Proceedings – Second Attempt,” in which he stated the letter from the Office of Administrative 

Law Judges had fallen behind his desk, unopened.  

B.  Law Judge Order 

The law judge’s April 6, 2015 order contains a detailed summary of the procedural 

history of case. The order functioned to dismiss respondent’s appeal by granting the 

Administrator’s motion for judgment on the pleadings, due to respondent’s failure to file a timely 



answer. The law judge cited Administrator v. Diaz,5 in which the Board applied the standard of 

good cause in deciding whether to accept an untimely answer. In fulfilling this standard, a 

respondent must establish good cause existed to excuse the delay in submitting the answer. In his 

Order Granting the Administrator’s Motion for Judgment on the Pleadings, the law judge held 

respondent’s misplacement of the letter from the NTSB Office of Administrative Law Judges did 

not amount to good cause. Therefore, it could not excuse respondent’s month-long delay in filing 

his answer to the complaint. 

In the order, the law judge also discussed the Administrator’s choice of sanction, and 

determined 185 days was appropriate for the alleged violations. The law judge noted Congress’s 

enactment of the Pilot’s Bill of Rights6 recently altered the Board’s standard of review for 

imposition of sanction.7 In this regard, the law judge stated the Administrator is now entitled to 

the same amount of deference that the Supreme Court set forth in Martin v. OSHRC.8  In 

particular, the Supreme Court in Martin stated the Occupational Safety and Health Review 

Commission (OSHRC) “should defer to the Secretary [of Labor] only if the Secretary’s 

interpretation [of an ambiguous regulation] is reasonable.”9  The Court further stated, “[t]he 

                                                 
5 NTSB Order No. EA-4990 (2002), aff’d sub nom., Diaz v. Department of Transportation, 65 
Fed. Appx. 594 (9th Cir. 2003) the Board, noting that the submission of an answer is critical to 
the air safety enforcement appeal litigation process, affirmed an NTSB administrative law 
judge's ruling declining to accept a respondent's late-filed answer, and, on the basis of the 
resulting deemed admissions, entering judgment on the pleadings against him. There, the Board 
and it specifically rejected a contention that the appropriate inquiry should be whether the 
Administrator was prejudiced by the delay. 

6 Pub. L. 112-153, 126 Stat. 1159 (August 3, 2012). 
 
7 Order at 7 (citing Pub. L. 112-153, 126 Stat. 1159 (August 3, 2012)). 

8 499 U.S. 144 (1991). 

9 Id. at 158.   



Secretary’s interpretation of an ambiguous regulation is subject to the same standard of 

substantive review as any other exercise of delegated lawmaking power.”10  The law judge 

summarized this holding, and determined it was appropriate to defer to the Administrator’s 

choice of sanction, although the Pilot’s Bill of Rights no longer accords heightened deference to 

the Administrator’s decision. The law judge, therefore, reviewed the proposed sanction of 185 

days to determine whether the sanction was appropriate based on the alleged facts. The law judge 

noted respondent conducted the flights on three separate occasions in which he carried 

passengers. The law judge also stated respondent did not dispute the appropriateness of a 185-

day period of suspension. The law judge concluded the order by affirming the Administrator’s 

complaint in its entirety.    

C.  Issues on Appeal  

On appeal, respondent requests the Board consider deviating from strict adherence to the 

Rules of Practice because respondent is an experienced pilot with a longstanding respectable 

reputation. The affidavit from respondent’s attorney, which is attached to respondent’s appeal 

brief, cites Federal Rule of Civil Procedure 60(b), which states, “on motion and just terms, the 

court may relieve a party or its legal representative from a final judgment, order, or proceeding,” 

for various reasons, such as: mistake, inadvertence, surprise, or excusable neglect; the existence 

of newly discovered evidence; fraud; a void or vacated judgment; or any other reason that 

justifies relief. Respondent contends that not accepting his answer to the Administrator’s 

                                                 
10 Id. (citing 5 U.S.C. § 706(2)(A) and Batterton v. Francis, 432 U.S. at 416, 426 (1977)).  This 
holding indicates OSHRC need not provide heightened deference to the Secretary of Labor’s 
interpretation of a regulation, but instead should view the Secretary’s interpretations with the 
same amount of deference a reviewing court would view an agency’s interpretations under the 
Administrative Procedure Act, in general. 



complaint would lead to an unjust result, and therefore urges us to reverse the law judge’s order 

and accept his answer.   

2.  Decision  

When reviewing a decision of an administrative law judge in which the law judge 

disposed of an appeal by way of granting a motion, the Board employs an abuse-of-discretion 

standard.11  

A. Timeliness of Answer 

The Board’s procedural Rules of Practice require the filing of an answer to the complaint 

within 20 days after service of the complaint.12 Moreover, the Board’s Rules provide “[a] party 

may file a motion for judgment on the pleadings on the basis that no answer has been filed.”13 

Respondent acknowledges he did not file a timely answer.14  He requests that we excuse 

this lack of timeliness because he misplaced a letter from the Office of Administrative Law 

Judges and did not realize his deadline for filing his answer to the Administrator’s complaint. As 

noted above, we will not accept late-filed answers, motions, or pleadings unless the party 

requesting our acceptance of the untimely document articulates good cause for the delay.15  

                                                 
11 Diaz, supra note 5, at 5. 

12 49 C.F.R. § 821.31(b). 

13 49 C.F.R. § 821.17(c). 

14 The Administrator and the NTSB Office of Administrative Law Judges directed all 
correspondence and filings to respondent’s address of record. Respondent does not allege 
improper service of the complaint. See Administrator v. Mazufri, NTSB Order No. EA-5289 at 
5-6 (2007) (holding constructive service occurs upon date of mailing to address of record). 

15 Diaz, supra note 5; Administrator v. Hooper, 6 NTSB 559, 560 (1988), on remand from 
Hooper v. Nat'l Transp. Safety Bd., 841 F.2d 1150 (D.C. Cir. 1988) (asserting the Board must 
strictly adhere to timeliness standards in the absence of good cause); see also Administrator v. 
Montague, NTSB Order No. EA-5617 (2012) (rejecting standard of excusable neglect and 



Misplacing a letter from the NTSB Office of Administrative Law Judges that emphasizes 

the importance of filing a timely answer does not amount to good cause. First, the Board’s Rules 

of Practice do not require the dissemination or receipt of such a letter; the NTSB Office of 

Administrative Law Judges opts to send such letters to respondents as a courtesy. Second, as 

noted above, the Board’s Rules of Practice clearly articulate the requirement to file a timely 

answer. Third, longstanding Board jurisprudence stands for stringent adherence to deadlines. The 

Board has held that incorrectly calculating a deadline will not fulfill the good cause standard.16  

Based on our consistent application of the good cause standard, we find the law judge did 

not err in determining respondent’s misplacement of a letter from the NTSB Office of 

Administrative Law Judges would not excuse his delay in submitting an answer. This strict 

adherence to deadlines imposed by the Board’s Rules of Practice also demonstrates the law 

judge’s rejection of the late-filed answer in the case sub judice was not unjust, because it was 

foreseeable under our jurisprudence. In addition, we note while a longstanding favorable 

reputation in the aviation community is commendable, it cannot serve as a basis for finding good 

cause exists to justify a delay in filing a timely answer under the Rules of Practice. In this regard, 

respondent has not explained how an auspicious reputation is relevant to one’s adherence to 

deadlines. Overall, in the absence of an answer to the Administrator’s charges, the allegations are 

deemed admitted.  

B. Sanction 

                                                                                                                                                             
applying good cause standard); accord Administrator v. Bandiola and Bagamastad, NTSB Order 
No. EA-5677 (2013). 

16 Bandiola and Bagamastad, supra note 15 at 6-7 (2013) (quoting Administrator v. Hamilton, 
NTSB Order No. EA-3496 at n.4 (1992), in which the Board stated, “[c]ounsel [are] expected to 
know and abide by procedural deadlines”). 



On appeal, respondent does not expressly challenge the law judge’s affirmation of the 

185-day suspension period, but instead asserts an equitable argument concerning the general 

notion that issuing a sanction for respondent’s conduct, in the absence of a hearing, would lead to 

an unjust result. To the extent respondent seeks to dispute the appropriateness of the sanction of 

185 days suspension of his commercial pilot certificate, we note the law judge analyzed the 

choice of sanction by determining whether the sanction was a suitable reprimand for the conduct 

at issue. We find no error in the law judge’s judgment in this regard.     

 ACCORDINGLY, IT IS ORDERED THAT: 

      1.  Respondent’s appeal is denied; 

 2.  The law judge’s Order Granting the Administrator’s Motion for Judgment on the 

Pleadings is affirmed; and 

 3.   The 185-day suspension of respondent’s commercial pilot certificate shall begin 30 

days after the service date shown on this opinion and order.17 

 
 
 
HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT and WEENER, Members of 
the Board, concurred in the above opinion and order. 

                                                 
17 For the purpose of this order, respondent must physically surrender his certificate to a 
representative of the Federal Aviation Administration pursuant to 14 C.F.R. § 61.19(g). 
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