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                                         SERVED:  April 16, 2015  
 
                                         NTSB Order No. EA-5744 
 
 
 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 16h day of April, 2015 
 
 
   __________________________________ 
      ) 
   MICHAEL P. HUERTA,       ) 
   Administrator,                    ) 
   Federal Aviation Administration,    ) 
                                        ) 
                    Complainant,        ) 
         )      Docket SE-19349 
        v.        ) 
          ) 
   RICHARD L. BOETA,       ) 
      ) 
                   Respondent.         ) 
      ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 

1.  Background 

 Respondent appeals the oral initial decision of Chief Administrative Law Judge Alfonso 

J. Montaño, issued August 7, 2014.1  By that decision, the law judge affirmed the 

Administrator’s order, finding respondent violated 14 C.F.R. §§ 91.180(a)(1) and (2)2 and 

                                                 
1 A copy of the law judge’s initial decision, an excerpt from the hearing transcript, is attached. 

2 Section 91.180(a)(1) and (2) provides, “[N]o person may operate a civil aircraft in airspace 
designated as Reduced Vertical Separation Minimum (RVSM) airspace unless:  
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Part 91, Appendix G, section 4(b)(1)3 by operating a civil aircraft in airspace designated as 

Reduced Vertical Separation Minimum (RVSM) airspace without authorization.4  The law judge 

affirmed the Administrator’s suspension of respondent’s airline transport pilot (ATP) certificate 

for a period of 60 days.  We deny respondent’s appeal. 

A. Administrator’s Order 

The Administrator’s order of suspension, issued July 13, 2012, alleged respondent 

operated, as pilot-in-command, a Beechjet 400-A (hereinafter, “N497RC”), on a flight from 

Sugar Land Regional Airport to Palm Beach International Airport on September 8, 2011.  The 

parties agreed respondent filed a flight plan prior to the flight indicating N497RC was authorized 

to operate in RVSM airspace, and respondent operated N497RC in RVSM airspace during the 

flight.  At the time of the flight, however, N497RC was not authorized to operate in RVSM 

airspace.  Therefore, the Administrator’s order alleged respondent violated the above listed 

regulations. 

 

 

                                                 
(continued..) 

(1) The operator and the operator’s aircraft comply with the minimum  standards of appendix 
G of this part; and  

(2) The operator is authorized by the Administrator or the country of registry to conduct such 
operations.” 

3 Part 91, Appendix G, section 4(b)(1) provides, “No person may show, on the flight plan filed 
with air traffic control, an operator or aircraft as approved for RVSM operations, or operate on a 
route or in an area where RVSM approval is required, unless: (1) The operator is authorized by 
the Administrator to perform such operations.”  

4 “Within RVSM airspace, air traffic control (ATC) separates aircraft by a minimum of 1,000 feet 
vertically between flight level (FL) 290 and FL 410 inclusive.  RVSM airspace is special 
qualification airspace; the operator and the aircraft used by the operator must be approved by the 
Administrator.”  14 CFR Part 91, Appendix G, section 1. 
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B. Facts 

 In 2009, respondent was hired by Capital Aerospace, Inc., as an independent contractor to 

pilot N497RC.5  Redi-Carpet Properties, LLC, owned N497RC and Capital Aerospace managed 

the aircraft.  Capital Aerospace entered into an agreement with USAC Airways 691, LLC, 

(USAC), a part 119 carrier, to place N497RC on USAC’s Operations Specifications6 (OpSpecs); 

this listing provided RVSM authorization for N497RC under part 135.7  In accordance with the 

agreement, USAC also helped Capital Aerospace prepare the necessary documents to apply for 

its own part 119 air carrier certificate with OpSpecs for part 135 operations.8  Respondent 

completed the proving runs and pilot training necessary for the Federal Aviation Administration 

(FAA) to place N497RC on USAC’s OpSpecs.9  The pilot training included part 135 check rides, 

OpSpecs training, and RVSM training.10 

USAC also entered into a dry-lease agreement with Redi-Carpet to lease N497RC on an 

exclusive basis.  Under the agreement, USAC would operate the aircraft for charter jet services 

under USAC’s air carrier certificate and its RVSM Maintenance Procedures Manual.11  USAC 

                                                 
5 Tr. 174-75. 

6 Air carriers conducting operations under 14 C.F.R. Part 135 are required to have an operating 
certificate and operations specifications that prescribe the authorizations, limitations, and 
procedures under which each kind of operation must be conducted.  14 CFR § 119.33(a), (b)(3); 
Administrator v. Gorman, NTSB Order No. EA-5334 at 1, n.2 (2007). 

7 Tr. 164-66. 

8 Id. 221.  

9 Tr. 169-70. 

10 Tr. 167-70, 279-81. 

11 Tr. 172. 
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maintained operational control of N497RC during the time the aircraft was on its OpSpecs and 

dispatched all flights for the aircraft by issuing a computer generated dispatch sheet.12   

 As a result of disagreements between USAC and Capital Aerospace, USAC stopped 

dispatching flights for N497RC after March 20, 2011.13  USAC terminated its agreement with 

Capital Aerospace and with Redi-Carpet and, on May 10, 2011, notified the FAA that N497RC 

was to be removed from USAC’s OpSpecs.14  By June 12, 2011, N497RC was no longer listed 

on USAC’s OpSpecs and, as a result, was no longer approved for RVSM operations.15   

Prior to the flight on September 8, 2011, respondent conducted pre-flight inspections and 

checklists and filed a flight plan indicating N497RC was RVSM authorized.16  Capital Aerospace 

dispatched the flight with a print trip sheet.17  Respondent operated the aircraft in RVSM 

airspace during the flight.  When respondent landed N497RC at Palm Beach International 

Airport, FAA Aviation Safety Inspectors Michael Ohannesian and Nestor Pedraza performed a 

ramp inspection of the aircraft.  During the ramp inspection, respondent informed the inspectors 

the flight was conducted under part 91 and the owner was on-board the aircraft.18  The inspectors 

                                                 
12 Tr. 172, 179. 

13 Tr. 183-84. 

14 Exh. R-6. 

15 Exh. A-3 at 1. 

16 Tr. 328. 

17 Exh. R-11. 

18 Tr. 53-53, 84 
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asked respondent for the RVSM letter of authorization;19 however, respondent could not produce 

the document.20  Respondent informed the inspectors he would contact Capital Aerospace to 

have the RVSM letter of authorization faxed to him.  A short time later, respondent informed the 

inspectors the flight was not a part 91 flight but rather was a part 135 flight.21  The FAA 

inspectors then asked respondent for the OpSpecs for the flight, and respondent, again, contacted 

Capital Aerospace to have the documents faxed.22  While waiting for the fax, Mr. Ohannesian 

searched FAA’s database and discovered USAC’s OpSpecs listed N497RC at one time, but 

USAC’s most recent OpSpecs did not include the aircraft.23  Respondent failed to produce a 

letter of authorization showing he was authorized to operate N497RC in RVSM airspace or 

OpSpecs showing the aircraft was approved for RVSM operations. 

C. Law Judge’s Oral Initial Decision 

The law judge determined the Administrator proved respondent operated N497RC in 

RVSM airspace without the proper authorization.  The law judge found USAC did not dispatch 

the September 8, 2011 flight nor did USAC have operational control over the flight, and noted 

respondent was aware USAC was not involved with flight and was aware USAC had not 

dispatched a flight for N497RC since March 2011.24  The law judge credited the testimony of 

                                                 
19 To demonstrate RVSM authorization for flights conducted pursuant to Part 91, the aircraft 
operator is required to have a letter of authorization and an FAA approved RVSM maintenance 
program.  Tr. 95, 263. 

20 Tr. 53, 85. 

21 Tr. 55, 87. 

22 Id. 

23 Tr. 54. 

24 Initial Decision at 442-43, 450. 
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Messrs. Michael Ohannesian and Nestor Pedraza; FAA Operations Safety Inspector Charles 

McKinley; John Beck, the owner and chief pilot of USAC; and David Barrera, a consultant with 

Capital Aerospace.25  The law judge did not find credible respondent’s testimony the OpSpecs 

were onboard the aircraft at the time of the subject flight; that he did not provide the OpSpecs to 

the FAA inspectors because they did not specifically ask for it; that he was told by Anthony Bell 

and Mr. Barrera of Capital Aerospace that N497RC was RVSM compliant; and that he 

reasonably relied on the OpSpecs for N497RC.26   

At the hearing, respondent raised five affirmative defenses, all of which were rejected by 

the law judge.27  The law judge also rejected respondent’s argument he was entitled to a waiver 

of sanction because he had filed a timely report pursuant to FAA’s Aviation Safety Reporting 

Program28 (ASRP) and his conduct was inadvertent.  The law judge noted the parties did not 

dispute respondent filed the report in a timely manner, and the parties agreed no evidence existed 

to show the violation was deliberate.  The law judge, however, found the violation was not 

                                                 
25 Id. at 438, 446, 449, 455-56. 

26 Id. at 448, 457-59. 

27 The first four defenses argued the Administrator failed to state any claim upon which relief 
may be granted and made proximate cause, and contributory negligence claims.  Respondent’s 
fifth defense was he reasonably relied on the fact USAC’s air carrier certificate and OpSpecs 
previously authorized the operation of N497RC in RVSM airspace.  Id. at 451-59. 

28 Under the ASRP, the Administrator may waive the imposition of a sanction, despite the finding 
of a regulatory violation, as long as certain requirements are satisfied. Aviation Safety Reporting 
Program, Advisory Circular 00-46D at 4, ¶ 9c (February 26, 1997).  The Program involves filing 
a report with the National Aeronautics and Space Administration (“NASA”), which may obviate 
the imposition of a sanction by the FAA where: (1) the violation was inadvertent and not 
deliberate; (2) the violation did not involve a criminal offense, accident, or action found at 49 
U.S.C. § 44709; (3) the person has not been found in any prior FAA enforcement action to have 
committed a regulatory violation for the past five years; and (4) the person completes and mails a 
written report of the incident to NASA within 10 days of the violation.  Advisory Circular 00-
46D, which was cancelled by Advisory Circular 00-46E, issued on December 16, 2011, was in 
effect at the time respondent filed a report with NASA pursuant to the ASRP. 
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inadvertent.29  Therefore, the law judge concluded respondent was not entitled to a waiver of the 

sanction pursuant to the ASRP.   

D. Issues on Appeal 

 Respondent presents several arguments on appeal.  First, respondent contends the law 

judge erred in evidentiary determinations.  Respondent next contends the law judge erred in 

making credibility determinations and failed to evaluate and apply the testimony of witnesses at 

the hearing.  Respondent also asserts the law judge erred in holding respondent failed to establish 

his affirmative defense of reasonable reliance.  Lastly, respondent argues the law judge erred in 

finding respondent was not entitled to a waiver of sanction under the ASRP.  

2.  Decision 

 On appeal, we review the law judge’s decision de novo, as our precedent requires.30 

A.  Evidentiary Rulings 

Respondent argues the law judge erred in two respects concerning evidentiary rulings: he 

contends the law judge failed to give proper weight to Exhibit R-1331 and the law judge 

                                                 
29 The law judge stated: 

[Respondent’s] conduct is indicative and establishes that he did not determine if his 
aircraft was RVSM compliant before he flew in RVSM airspace, where jets fly at high 
speed at reduced vertical separation; he simply did not check.  I find that [r]espondent is 
therefore not entitled to a waiver of sanction, as I cannot find that his violation was 
inadvertent. 

Initial Decision at 463-64. 

30 Administrator v. Smith, NTSB Order No. EA-5646 at 8 (2013); Administrator v. Frohmuth and 
Dworak, NTSB Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No. 
EA-3450 (1991). 

31 Exhibit R-13 contained notes from a September 27, 2011 telephone interview of Mr. Beck and 
Larry D’Oench, USAC Director of Operations, conducted by FAA Aviation Safety Inspectors 
Don Riley and Steve Neilsen.  Respondent also contends the law judge erroneously indicated in 
an initial order that all exhibits were entered into evidence without objection, even though 
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improperly limited the scope of cross-examination of witnesses to those issues raised on direct 

examination. 

First, we reject respondent’s argument the law judge gave improper weight to Exhibit R-

13.  Respondent offers no basis for this argument other than to state Exhibit R-13 supported his 

claims and undermined Mr. Beck’s credibility.  The law judge questioned the relevance of 

Exhibit R-13 during the hearing but admitted it into evidence.  Respondent’s counsel questioned 

Mr. Beck about the contents of Exhibit R-13, specifically a notation that someone at USAC was 

“angered” by the fact Capital Aerospace had not applied for its own air carrier certificate as had 

previously been agreed.32  As discussed below, we find the law judge’s determination concerning 

Mr. Beck’s credibility was not arbitrary or capricious.  Further, the law judge considered all the 

evidence, both oral and documentary, in rendering his initial decision.  Therefore, this argument 

is without merit. 

We afford our law judges wide latitude in conducting hearings.  In this regard, we will 

only overturn a law judge’s evidentiary ruling when the appealing party can show the law 

judge’s ruling amounted to an abuse of discretion, and resulted in prejudice to the party.33  Here, 

                                                 
(continued..) 
Exhibit R-13 was entered into evidence over the Administrator’s attorney’s objection.  Appeal 
Br. at 8.  

32 Tr. 197. 

33 See, e.g., Administrator v. Giffin, NTSB Order No. EA-5390 at 12 (2008) (citing 
Administrator v. Bennett, NTSB Order No. EA-5258 (2006)); Administrator v. Martz, NTSB 
Order No. EA-5352 (2008); Administrator v. Zink, NTSB Order No. EA-5262 (2006); 
Administrator v. Van Dyke, NTSB Order No. EA-4883 (2001); see also Lackey v. FAA, 386 
Fed.Appx. 689, 2010 WL 2781583 (9th Cir. 2010). 
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respondent cites three instances where the law judge sustained the Administrator’s objection, 

ruling respondent’s questions went beyond the scope of direct or redirect examination.34   

In each instance, we find the law judge applied the correct standard concerning the scope 

of cross examination.  The Federal Rules of Evidence state the scope of cross-examination 

“should not go beyond the subject matter of the direct examination and matters affecting the 

witness’s credibility. The court may allow inquiry into additional matters as if on direct 

examination.”35  Respondent takes issue with the law judge’s ruling on two objections, in which 

the law judge found questions by respondent’s counsel on cross-examination exceeded the scope 

of direct examination.36  A review of the record establishes the law judge did not err, as the 

questions were beyond the scope of direct examination.37  The law judge did not abuse his 

discretion in issuing these rulings.  On the third occasion cited, respondent’s counsel questioned 

FAA Aviation Safety Inspector Pedraza about the possibility that a pilot could file a flight plan 

not identifying an aircraft as RVSM authorized and obtain air traffic control permission for 

                                                 
34 Respondent cites five instances in his appeal brief.  Appeal Br. at 4.  However, two of the cited 
instances concern the same objection, and one of the cited instances concerns an objection 
overruled by the law judge.  Therefore, respondent only cites three occasions where the law 
judge sustained the Administrator’s objection on the basis of scope. 

35 Federal Rule of Evidence 611(b). 

36 Appeal Br. at 4-5. 

37 During the first cited objection, respondent’s counsel questioned Mr. Ohannensian about the 
usual FAA practice concerning issuance of part 91 and part 135 RVSM authorizations.  We agree 
with the law judge that this question went beyond the scope of Mr. Ohannensian’s direct 
examination, which focused on the facts surrounding the ramp check.  During the second cited 
objection, respondent’s counsel sought to elicit testimony from Mr. Ohannensian concerning 
whether Mr. Beck disclosed to Mr. Ohannensian the reasons N497RC was removed from USAC 
Airways’ OpSpecs.  We agree with the law judge that this question went beyond the scope of 
Mr. Ohannensian’s redirect examination, which focused on whether the OpSpecs authorized 
another operator, besides USAC Airways, to operate in RVSM airspace and if a pilot would have 
had more information than a single OpSpecs page to determine RVSM authorization. Tr. 69, 76. 
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RVSM operations.38  The law judge sustained the Administrator’s objection on the basis that the 

question went beyond the scope of Mr. Pedraza’s direct examination, which focused on the ramp 

check.39  We agree.  The law judge also noted the question involved operational procedures, 

which Mr. Pedraza previously testified he was unable to answer.40   

Respondent does not state with specificity how the law judge’s rulings were prejudicial; 

respondent only asserts the rulings precluded testimony on cross-examination that “likely would 

have provided additional evidentiary support.”41  We find none of the occasions cited involved 

questions or matters affecting the credibility of the witnesses nor was the testimony critical to 

respondent’s appeal.  After a careful review of the transcript of this hearing, we find the law 

judge’s conclusions with regard to the scope of the testimony and the cross-examination did not 

amount to an abuse of discretion and did not prejudice respondent. 

B. Witness Testimony  

 1. Credibility Determinations 

Respondent alleges the law judge erred in crediting the testimony of Mr. Beck and in 

rejecting his own testimony as lacking credibility.  We will not overturn a law judge’s credibility 

determination unless a party can establish the credibility determination was arbitrary and 

capricious.42  We find no evidence the law judge’s credibility determinations here were arbitrary 

and capricious; therefore, we affirm the law judge’s credibility determinations.  

                                                 
38 Tr. 95. 

39 Tr. 98-99. 

40 Tr. 99. 

41 Appeal Br. at 4. 

42 Administrator v. Porco, NTSB Order No. EA-5591 at 13 (2011), aff’d, 472 Fed.Appx. 2 (D.C. 
Cir. 2012). 
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Respondent argues the law judge erred in determining Mr. Beck’s testimony was 

credible.  To support his argument, respondent cites an “obvious lie”43 told by Mr. Beck during 

his direct examination when he appeared to give conflicting testimony about when USAC 

developed a standard termination agreement.  Respondent also cites an inconsistency in 

Mr. Beck’s testimony concerning whether he was angry with Capital Aerospace or Mr. Bell 

during the relevant time period.  While the law judge did not specifically note Mr. Beck’s 

testimony concerning the creation of USAC’s termination agreement process, the law judge 

credited Mr. Beck’s testimony that he informed Mr. Bell of the removal of N497RC from 

USAC’s OpSpecs and he tried to contact respondent by phone to request respondent return the 

OpSpecs and the general operating manual for N497RC but respondent did not return his calls.44  

In making this credibility determination, the law judge noted he asked respondent why Mr. Beck 

would make false statements under oath and respondent replied he did not know.45  The law 

judge also noted Mr. Beck had nothing to gain by making false statements, and did not find 

Mr. Beck to be reprehensible, as portrayed by respondent, after listening to Mr. Beck’s testimony 

under direct and cross examination.46  In reviewing the record, we find no evidence the law 

judge’s credibility determination concerning Mr. Beck’s testimony was arbitrary and capricious. 

Additionally, the law judge found respondent’s testimony lacked credibility.  Respondent 

testified the OpSpecs were onboard N497RC at the time of the subject flight and he did not 

provide the OpSpecs to FAA Inspectors Ohannesian and Pedraza because they did not 

                                                 
43 Appeal Br. at 10. 

44 Initial Decision at 455-56. 

45 Id. 

46 Id.  
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specifically ask for it.  The law judge found this testimony not credible or logical.47  We agree, as 

not providing OpSpecs when the FAA inspectors asked to see the RVSM authorization for 

N497RC would be illogical.  Respondent also testified Messrs. Bell and Barrera told him 

N497RC was RVSM compliant.48  In discrediting respondent’s testimony, the law judge cited 

respondent’s inability to state with specificity what Mr. Bell and Mr. Barrera said and when they 

allegedly said it, as well as the fact respondent’s counsel did not ask Mr. Barrera during the 

hearing whether he told respondent N497RC was still RVSM compliant.49  The law judge also 

found respondent had a self-interested motive to contend he did not know N497RC was no 

longer on USAC’s OpSpecs and was not RVSM compliant.50  Therefore, we affirm the law 

judge’s credibility determinations.   

2. Interpretation of Testimony 

In support of his argument that the testimonies of Messrs. Ohannesian, McKinley, Beck, 

and Barrera did not support the law judge’s findings of fact, respondent asserts the record shows 

these witnesses actually supported respondent’s contention that he was not obligated to ensure 

the aircraft was eligible for RVSM operations prior to taking off and conducting such operations. 

Respondent points to Mr. Ohannesian’s statement that without more, someone reading the 

version of the OpSpecs provided at the hearing would conclude N497RC was still approved for 

RVSM operations.  However, Mr. Ohannesian also testified a pilot would have had other 

                                                 
47 Id. at 448. 

48 Tr. 328-332, 347. 

49 Initial Decision at 456-58.  Respondent cites Tr. 259:8-16 to support the statement that 
Mr. Barrera informed respondent N497RC was RVSM authorized prior to the September 8, 2011 
flight; however, the transcript shows Mr. Barrera provided no such testimony. 

50 Id. at 456.  
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methods, in addition to the OpSpecs, available to determine if an aircraft was authorized for 

RVSM operations.51   

Respondent also claims Mr. McKinley’s testimony supports respondent’s position on 

appeal.  Mr. McKinley testified when changes to OpSpecs or the general operations manual are 

made by an air carrier, new OpSpecs would be provided to the pilots and placed inside the 

aircraft.52  Mr. McKinley also testified it is the responsibility of the pilot-in-command to ensure, 

among other things, the required documents are onboard the aircraft, including the authorization 

to operate in RVSM airspace.53  Respondent argues the testimony of Mr. Beck contradicted that 

of Mr. McKinley because Mr. Beck testified USAC’s preflight checklist does not require the 

pilot-in-command to determine the validity of RVSM documentation.54  Irrespective of whether 

USAC’s preflight checklist required the pilot-in-command to check documentation concerning 

RVSM operations before each flight, § 91.180(a)(1) and (2), and Part 91, Appendix G, section 

4(b)(1) of the Federal Aviation Regulations are clear that no person may operate an aircraft in 

RVSM airspace without authorization.  Based on the plain language of the regulations and the 

totality of the evidence in the record, we find respondent’s argument without merit. 

Respondent argues Mr. Beck’s testimony that he did not provide written notice to Capital 

Aerospace, Redi-Carpet, or respondent that N497RC had been removed from USAC’s OpSpecs 

did not support the law judge’s findings.  We disagree.  Mr. Beck testified he notified Mr. Bell 

via telephone that N497RC was being removed from USAC’s OpSpecs and he sent an email to 

                                                 
51 Tr. 72-73. 

52 Tr. 110. 

53 Tr. 108-09. 

54 Appeal Br. at 8; Tr. 219.  
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Mr. Bell on the same day asking Mr. Bell to provide a letter stating Capital Aerospace wanted 

N497RC removed from the OpSpecs.55  Mr. Beck also testified respondent never contacted him 

after N497RC was removed to inquire why respondent was continuing to operate N497RC even 

though respondent was not receiving dispatch sheets from USAC.56  Mr. Beck further testified 

Capital Aerospace ceased providing USAC with flight duty records, maintenance records, or 

other periodic reports that Capital Aerospace would have provided had USAC continued 

operating N497RC on its OpSpecs.57  Mr. Barrera testified he and Capital Aerospace knew the 

relationship with USAC had ended, that flights were no longer going to be dispatched by USAC, 

and discussions were held with the pilots about converting to part 91 flights.58  Mr. Barrera’s 

testimony combined with the fact respondent did not contact USAC after N497RC was removed 

from the OpSpecs corroborate Mr. Beck’s testimony and support the law judge’s findings of fact.  

We find respondent’s arguments in this regard are without merit.  

 C.  Reasonable Reliance 

 As an affirmative defense, respondent asserted he reasonably relied upon representations 

made by Messrs. Bell and Barrera that N497RC was RVSM authorized prior to the subject flight, 

and he reasonably relied upon the documents supplied by USAC, including the OpSpecs and the 

general operations manual.  Our doctrine of reasonable reliance is one of narrow applicability.59  

                                                 
55 Tr. 186. 

56 Tr. 212. 

57 Tr. 212-13. 

58 Tr. 255. 

59 Administrator v. Angstadt, NTSB Order No. EA-5421 at 18-19 (2008), aff’d Angstadt v. FAA, 
No. 09-1005, 348 Fed.Appx. 589 (D.C. Cir. Sept. 24, 2009) (per curiam); see also Administrator 
v. Kooistra, NTSB Order No. EA-5588 at 13 n.14 (2011). 
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In Administrator v. Fay & Takacs,60 the Board held if a particular task is the responsibility of 

another, and “if the [pilot-in-command] has no independent obligation (e.g., based on operating 

procedures or manuals) or ability to ascertain the information, and if the captain has no reason to 

question the other's performance, then and only then will no violation be found.”61   

In the case sub judice, the law judge determined respondent did not rely on statements 

either Mr. Bell or Mr. Barrera made.  Respondent was unable to say when Mr. Bell and 

Mr. Barrera told respondent that N497RC was RVSM authorized; respondent only recalled it 

was sometime before the flight.  Respondent also did not recall if they both informed him at the 

same time or on different occasions.  Respondent provided no corroborating testimony from any 

other witness, including from Mr. Barrera who testified on respondent's behalf.  Therefore, we 

find respondent’s reasonable reliance argument without merit. 

 Respondent also argues he reasonably relied on the OpSpecs and general operations 

manual provided by USAC.62  The law judge found respondent failed to determine if his aircraft 

was RVSM compliant before he flew in RVSM airspace.63  We affirm this determination, as 

respondent provided no credible evidence showing he checked the OpSpecs and the general 

operations manual prior to takeoff to determine whether N497RC was RVSM compliant.  The 

record establishes respondent could not locate the OpSpecs or general operating manual when 

                                                 
60 NTSB Order No. EA-3501 (1992). 

61 Id. at 10 (emphasis in original). 

62 The law judge’s ruling focused on respondent’s reliance on representations and actions by 
Mr. Beck as this was the focus of closing arguments by respondent’s counsel.  Tr. 376-83, 391-
93; Initial Decision at 458.  

63 Initial Decision at 464.   
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FAA inspectors initially asked him for the documents.  Based on these facts, we find respondent 

did not reasonably rely upon the OpSpecs or general operating manual.   

Even assuming arguendo respondent relied on the OpSpecs or general operating manual, 

respondent cannot meet the reasonable reliance test as set forth in Fay & Takacs.  Respondent, as 

pilot-in-command, had an independent obligation to ensure N497RC was RVSM authorized 

before filing a flight plan indicating the aircraft was RVSM authorized and before operating in 

RVSM airspace.64  The record establishes respondent was aware USAC did not dispatch the 

flight and the flight was not under the operational control of USAC.  These facts provided a 

sufficient basis for respondent to question the validity of the version of the OpSpecs and general 

operations manual available to respondent.  For all these reasons, we find respondent’s 

affirmative defense lacks merit. 

D. Waiver of Sanction 

Lastly, respondent argues the law judge was obligated to waive the sanction for 

respondent’s violations under the ASRP.  The law judge carefully considered the application of 

the ASRP to the facts of the instant case, and concluded, although respondent timely filed a 

report with NASA, his operation of N497RC in RVSM airspace without authorization was not 

inadvertent.  We agree.  As discussed above, we reject respondent’s reasonable reliance 

arguments.  Respondent’s failure to verify RVSM compliance prior to take off was not 

inadvertent, as respondent chose not to check the status of N497RC’s RVSM authorization prior 

to the September 8, 2011 flight. 

                                                 
64 14 C.F.R. §§ 91.3(a) (“The pilot in command of an aircraft is directly responsible for, and is 
the final authority as to, the operation of that aircraft”); 91.180(a); Part 91, Appendix G, section 
4(b)(1). 
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Respondent also argues he is entitled to a waiver of sanction under the ASRP because he 

was at all times courteous and cooperative with the FAA inspectors during the ramp check, the 

aircraft was capable of RVSM operations on the day of the subject flight, and he had learned 

from his mistake.  These arguments fail to provide a basis for waiver of sanction under the 

ASRP.  Pilot cooperation and courtesy during FAA inspections is expected and does not warrant 

a waiver of sanction. 

 ACCORDINGLY, IT IS ORDERED THAT: 

      1.  Respondent's appeal is denied; 

 2.  The law judge’s oral initial decision is affirmed; and 

 3.   The 60-day suspension of respondent’s ATP certificate shall begin 30 days after the 

service date indicated on this opinion and order.65 

 

HART, Chairman, DINH-ZARR, Vice Chairman, and SUMWALT and WEENER, Members of 
the Board, concurred in the above opinion and order. 
 

                                                 
65 For the purpose of this order, respondent must physically surrender his ATP certificate to a 
representative of the Federal Aviation Administration pursuant to 14 C.F.R. § 61.19(g). 
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