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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 

on the 21st day of March, 2012 
 
 
    
   __________________________________ 
                                        ) 
   Petition of                          ) 
                                        ) 
   RICHARD CHARLES BARTEL       ) 
                                        ) 
   for review of the denial by         )       Docket SM-5186 
   the Administrator of the            ) 
   Federal Aviation Administration     ) 
   of the issuance of an airman        ) 
   medical certificate.                 ) 
                                        ) 
   __________________________________ ) 
 
 
 

OPINION AND ORDER 
 
 

1.  Background 

 Petitioner, who proceeds pro se, appeals the written order of Chief Administrative Law 

Judge William E. Fowler, Jr., issued on September 22, 2011.1  In the order, the law judge sua 

sponte dismissed petitioner’s petition and terminated the case, concluding the doctrine of 

                                                 
1 A copy of the law judge’s order is attached. 
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res judicata precluded petitioner’s appeal.2  In 2008, the Chief Administrative  

Law Judge determined petitioner was ineligible to hold a medical certificate due to petitioner’s 

established medical history of coronary artery disease.3  We deny petitioner’s appeal. 

 1.  Facts 

 On February 24, 2011, petitioner applied for a second-class airman medical certificate 

through the Federal Aviation Administration (FAA).  On June 28, 2011, the Manager of the 

FAA’s Aerospace Medical Certification Division denied petitioner’s application under 14 C.F.R. 

§§ 67.111(a)(1), (2), and (3), 67.211(a), (b), and (c), 67.311(a), (b), and (c),4 67.113(b) and (c), 

67.213 (b) and (c), and 67.313(b) and (c)5 because of petitioner’s history and clinical diagnosis 

                                                 
2 Res judicata, a Latin phrase meaning, “a thing adjudicated,” refers to an issue that has been 
definitively settled by judicial decision.  Black’s Law Dictionary at 1425 (9th ed. 2009). 

3 Petition of Bartel, Docket SM-4907 (May 28, 2008).  In the prior proceeding, the law judge 
determined petitioner was disqualified from holding an unrestricted airman medical certificate 
under 14 C.F.R. §§ 67.111(a)(3), 67.211(c), and 67.311(c).  Petitioner did not appeal that 
decision to the Board. 

4 Each of these sections contain similar language, but apply to first-, second-, and third-class 
medical certificates, respectively.  Section 67.211, specifically applicable to petitioner’s 
application for a second-class medical certificate, states, 

Cardiovascular standards for a second-class medical certificate are no established 
medical history or clinical diagnosis of any of the following: 

(a) Myocardial infarction; 

(b) Angina pectoris; 

(c) Coronary heart disease that has required treatment or, if untreated, that 
has been symptomatic or clinically significant; 

5 Each of these sections contain similar language, but apply to first-, second-, and third-class 
medical certificates, respectively.  Subsections 67. 213(b) and (c), specifically applicable to 
petitioner’s application for a second-class medical certificate, state, 

The general medical standards for a second-class airman medical certificate are: 
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of myocardial infarction, angina pectoris, coronary artery disease requiring bypass surgery, 

hypertension requiring medication, and sleep apnea.  Petitioner requested reconsideration of the 

decision and alternatively requested the FAA grant him a special issuance medical certificate.  

The FAA denied the reconsideration and special issuance requests on July 21, 2011.  Petitioner 

then filed a petition for review with the law judge. 

 2.  Law Judge’s Written Order 

 The Chief Administrative Law Judge sua sponte issued an order dismissing the petition 

and terminating the proceeding.  In his order, the law judge noted he had dismissed a prior 

appeal due to petitioner’s medical history of coronary artery disease which was specifically 

disqualifying under §§ 67.111(a)(3), 67.211(c), and 67.311(c).  The Chief Administrative  

Law Judge also noted the prior proceeding was final since petitioner did not appeal that decision 

to the Board.  Thus, the law judge found petitioner’s new claim barred under res judicata since 
                                                 
(..continued) 

(b) No other organic, functional, or structural disease, defect, or limitation 
that the Federal Air Surgeon, based on the case history and appropriate, 
qualified medical judgment relating to the condition involved, finds— 

(1) Makes the person unable to safely perform the duties or 
exercise the privileges of the airman certificate applied for or held; 
or 

(2) May reasonably be expected, for the maximum duration of the 
airman medical certificate applied for or held, to make the person 
unable to perform those duties or exercise those privileges. 

(c) No medication or other treatment that the Federal Air Surgeon, based 
on the case history and appropriate, qualified medical judgment relating to 
the medication or other treatment involved, finds— 

(1) Makes the person unable to safely perform the duties or 
exercise the privileges of the airman certificate applied for or held; 
or 

(2) May reasonably be expected, for the maximum duration of the 
airman medical certificate applied for or held, to make the person 
unable to perform those duties or exercise those privileges. 
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petitioner was attempting to relitigate the same issue relating to his medical certificate.  Finally, 

the Chief Administrative Law Judge found he lacked jurisdiction to review petitioner’s argument 

relating to the FAA’s denial of a special issuance medical certificate. 

 3.  Issues on Appeal 

 Petitioner appealed the law judge’s decision.  Petitioner claims his petition was not barred 

by the doctrine of res judicata because the FAA failed to provide evidence that petitioner cannot 

safely operate an aircraft.  Petitioner also asserts the FAA’s denial of a special issuance medical 

certificate was arbitrary and capricious.   

2.  Decision 

 Under 49 U.S.C. § 44703, this Board has jurisdiction to review petitions regarding the 

FAA’s denial of issuance of an airman certificate.   

 A.  Res Judicata 

 The doctrine of res judicata applies to certificate denial cases in which a petitioner 

submits successive petitions relating to a medical certificate.6  This doctrine precludes a 

petitioner from relitigating the same  claim in a second legal proceeding where there was:  (1) an 

earlier decision on the issue,7 (2) a final judgment on the merits,8 and (3) the involvement of the 

same parties or parties in privity with the original parties.9  All these elements exist in this case.  

                                                 
6 Petition of Arrigoni, NTSB Order No. EA-4365 at 5 (1995) (citing Petition of Parker, NTSB 
Order No. EA-4233 (1994) and Petition of Weiss, NTSB Order No. EA-3678 (1992)). 

7 Petition of Parker, NTSB Order No. EA-4233 (1994) (doctrine of res judicata bars relitigation 
of issues concerning specifically disqualifying medical conditions that have been adjudicated in a 
prior case). 

8 Petition of Weiss, NTSB Order No. EA-3678 (1992) (unappealed initial decision is 
administratively final, and no longer subject to procedural challenge; petition to review 
subsequent denial barred by doctrine of res judicata). 

9 Petition of Forrette, NTSB Order No. EA-5524 (2010). 
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In 2008, petitioner had a prior case involving this same issue.  The 2008 decision became final 

after petitioner failed to timely appeal the case to the Board.  The same parties were involved 

then and now—namely, petitioner and the Administrator.  Therefore, the law judge did not error 

in finding the doctrine of res judicata precluded petitioner’s appeal.10 

 B.  Jurisdiction to Review Denial of Special Issuance Medical Certificates 

 Petitioner also argues the Board has jurisdiction to review the denial of a special issuance 

medical certificate since the Administrator’s denial was arbitrary and capricious.  We find the 

Board lacks jurisdiction to review such determinations by the Administrator.11  While the Board 

is empowered under 49 U.S.C. § 44703 to review a denial of an airman certificate, the decision 

whether to grant a special issuance medical certificate under 14 C.F.R. § 67.401 completely is 

within the Administrator's discretion and, thus, not subject to Board review.12 

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Petitioner’s appeal is denied; 

 2.  The law judge’s order is affirmed; and 

 3.  The denial of petitioner’s application for a medical certificate is affirmed. 

 
HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
 

                                                 
10 To the extent petitioner contends the Administrator failed to prove he could not safely perform 
flight duties, such argument is irrelevant to the issue of whether petitioner’s claim is barred under 
res judicata.  Likewise, this argument misunderstands the burden of proof in these proceedings— 
in a certificate denial action, the burden of proof lies with the petitioner.  See 49 C.F.R. § 821.25. 

11 See Petition of Reder, NTSB Order No. EA-4438 (1996); Petition of Peterson, NTSB Order 
No. EA-4216 at 5 (1994); Petition of Doe, 5 NTSB 41, 43 (1985). 
12 Petition of Reder, NTSB Order No. EA-4438 at 4. 
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