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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 14th day of September, 2011 
 
 
 
   __________________________________ 
         ) 
   J. RANDOLPH BABBITT,              ) 
   Administrator,                    ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
            )    Docket SE-18995     
        v.              )   
             ) 
   PAUL D. COLE,      ) 
         ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 

 
 
 

OPINION AND ORDER 
 

Respondent appeals the oral initial decision of Chief 

Administrative Law Judge William E. Fowler, Jr., issued on 

March 31, 2011.1  By that decision, the law judge affirmed the 

Administrator’s order suspending respondent’s airline transport 

                                                            
1 A copy of the initial decision, an excerpt from the hearing 
transcript, is attached.   
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pilot certificate and any other airman certificates respondent 

holds for 180 days, based on alleged violations of 14 C.F.R. 

§§ 91.13(a),2 91.119(b),3 and 91.319(a)(1).4  We remand this case 

to the law judge. 

The Administrator’s order, which served as the complaint 

before the law judge, alleged that on May 30, June 6, and June 

27, 2009, respondent acted as pilot-in-command (PIC) of an Aero 

Vodochody Model L-39 (L-39) in operations at Marion Municipal 

Airport in Marion, Ohio.5  The complaint stated that, on May 30, 

2009, respondent took off and overtook a tow ship with a glider 

in tow before turning crosswind.  Respondent then allegedly 

operated in close proximity to a student pilot in an airplane, 

at an altitude of less than 100 feet, and at a speed of 

approximately 250 knots.  The complaint alleged that throughout 

                                                            
2 Section 91.13(a) states, “[n]o person may operate an aircraft 
in a careless or reckless manner so as to endanger the life or 
property of another.” 

3 Section 91.119(b) states, “[e]xcept when necessary for takeoff 
or landing, no person may operate an aircraft below the 
following altitudes.  Over any congested area of a city, town, 
or settlement, or over any open air assembly of persons, an 
altitude of 1,000 feet above the highest obstacle within a 
horizontal radius of 2,000 feet of the aircraft.” 

4 Section 91.319(a)(1) prohibits operating an aircraft with an 
experimental certificate for any purpose other than that for 
which the certificate was issued. 
 
5  The L-39 held a special airworthiness certificate – 
experimental (for use as an exhibition aircraft).  Exh. A-6. 
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his operations, respondent failed to make radio calls on the 

Unicom radio frequency and he operated below the minimum 

prescribed altitude for congested areas and open-air assemblies, 

when not necessary for takeoff or landing.   

The Administrator contended that, on June 6, 2009, 

respondent conducted another high-speed, low altitude pass.  The 

complaint stated respondent announced his intent to do a fly-by 

on the Unicom radio frequency, but gave no information regarding 

his location or distance from the airport.  With regard to the 

flight on June 27, 2009, the complaint alleged respondent again 

made a pass at an altitude below 100 feet above the ground.  

During this pass, respondent allegedly operated less than 100 

feet laterally from a glider on short final.   

Respondent appealed the order and the case proceeded to 

hearing.  At the hearing held on March 30-31, 2011, the 

Administrator presented his case through six witnesses; four of 

whom were present at Marion Municipal Airport and observed 

respondent’s conduct.   

May 30, 2009 flight 

James Sayers, a certified flight instructor, testified he 

was monitoring a student pilot at the time of the incident.  He 

stated respondent made a high-speed, low-altitude pass, during 

which the L-39’s landing gear and flaps were up.   
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James Behrends, who was conducting towing operations for 

the Central Ohio Soaring Club (COSA), also saw respondent make a 

high speed, low-altitude pass on that day.  Dr. Behrends stated 

approximately 15 members of COSA were gathered on the adjacent 

runway during the pass.  

In response to the Administrator’s witnesses, respondent 

testified on his own behalf.  Regarding the allegation that he 

failed to yield right of way to the tow ship, respondent stated 

he overtook the tow ship but maintained a separation of 

approximately 500 feet between his L-39 and the tow ship at all 

times.  Tr. at 230.  Respondent further testified as he 

approached the airport intending to land, he was forced to 

perform a go-around when the student pilot unexpectedly turned 

back onto the runway.   

June 6, 2009 flight 

On June 6, 2009, Dr. Behrends again saw respondent make 

high speed, low-altitude pass.  Tr. at 74—75.  Respondent, on 

the other hand, stated he did not fly the L-39 at all on June 6, 

2009.  In support of his assertion, respondent noted his logbook 

did not have a record of any flights on June 6, 2009.  See Exh. 

R-13.  

June 27, 2009 flight 

Patrick Roberge, a glider pilot operating at Marion 

Municipal Airport, testified respondent made a low-altitude pass 
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less than 100 feet from his glider.  He noted turbulence from 

respondent’s fly-by buffeted his glider while he was trying to 

land and forced him to land short.6  Another glider operator in 

the area, Phillip Pepin, witnessed the L-39 in close proximity 

to Mr. Roberge’s glider.   

Respondent testified on June 27, 2009, he was forced to do 

a go-around when Mr. Roberge’s glider appeared, according to 

respondent, without warning.  Respondent claimed he maintained a 

distance of approximately 300 feet from the glider during the 

go-around.  During his operations, respondent said he used the 

Unicom frequency to announce his intentions, and Mr. Roberge 

failed to use the Unicom frequency to advise others of his 

location.  Respondent was startled and upset when the glider 

appeared without notice.  In support of this testimony, 

respondent introduced into evidence the National Aeronautics and 

Space Administration (NASA) report he filed, which detailed the 

incident.7  

Operating Limitations 

The Administrator also presented evidence and opinion 

testimony concerning the L-39’s operating limitations, through 

                                                            
6  Mr. Roberge testified he used the Unicom frequency to announce 
his approach and intention to land on the grass runway.  Tr. at 
94. 
 
7  Tr. at 241; Exh. R-17. 
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two FAA aviation safety inspectors.  Inspector Randy Poropatich 

stated the L-39’s certificate was for “exhibition purposes only” 

and noted there were no air shows or exhibitions near Marion 

County Airport on the dates in question.8  Accordingly, 

Inspector Poropatich opined that respondent’s operation of the 

aircraft exceeded the applicable operating limitations.  

Following the hearing, the law judge issued an oral initial 

decision in which he determined the Administrator fulfilled the 

burden of proving the alleged violations.  The law judge found 

respondent’s high speed, low-altitude operations were 

intentional fly-bys, rather than go-arounds.  The law judge held 

respondent operated below the minimum prescribed altitude for 

open-air assemblies and congested areas.  Lastly, the law judge 

found respondent operations violated the L-39’s operating 

limitations.  

Respondent raises three issues on appeal.  He asserts the 

law judge’s factual findings were not supported by a 

preponderance of evidence, the law judge’s conclusions were not 

made in accordance with the requirements of § 91.309(a)(4),9 and 

                                                            
8  Tr. at 137, 146.  See also testimony of Inspector Dennis 
Garcia, who stated it “appeared that the aircraft was being used 
for pleasure instead of actually being exhibited.”  Tr. at 194. 
 
9 Section 91.309(a)(4) states, “[i]f a control tower does not 
exist or is not in operation, the pilot in command must notify 
the FAA flight service station serving that controlled airspace 
before conducting any towing operations in that airspace.”  
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the law judge committed prejudicial error by excluding testimony 

that would have corroborated respondent’s testimony and defense.  

 At the hearing, respondent introduced a copy of a voluntary 

report he filed with NASA, pursuant to the FAA’s Aviation Safety 

Reporting Program (ASRP),10 for the June 27, 2009 flight.  

Respondent filed his report in a timely manner.  Exh. R-17 (ASRP 

submission received July 2, 2009).  The law judge’s oral initial 

decision failed to address respondent’s claim that he was 

entitled to a waiver of sanction under the ASRP.  We remand the 

case, in part, for the law judge to evaluate the evidence 

regarding waiver of sanction and clearly explain whether 

respondent carried his burden of proof regarding the four 

requirements of the ASRP.  In particular, we note credibility is 

a key element in determining whether respondent’s actions were 

inadvertent and not deliberate.  Accordingly, “the law judge must 

                                                            
10  Under the ASRP, the Administrator may waive the imposition of 
a sanction, despite the finding of a regulatory violation, as 
long as certain other requirements are satisfied.  Aviation 
Safety Reporting Program, Advisory Circular 00-46D at ¶ 9c 
(February 26, 1997).  The Program involves filing a report with 
the NASA, which may obviate the imposition of a sanction where 
(1) the violation was inadvertent and not deliberate; (2) the 
violation did not involve a criminal offense, accident, or 
action under at 49 U.S.C. § 44709 which discloses a lack of 
qualification or competency; (3) the person has not been found 
in any prior FAA enforcement action to have committed a 
violation of 49 U.S.C. Subtitle VII or any regulatory violation 
for the past 5 years; and (4) the person completes and mails a 
written report of the incident to NASA within 10 days of the 
violation. 
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make specific findings as to whether respondent’s testimony was 

credible concerning the deliberateness of the violation.”11  We 

recently have indicated law judges should analyze this issue in 

light of the respondent’s testimony or other evidence that may 

indicate either inadvertence or deliberateness.12   

 Respondent also asserts the law judge committed prejudicial 

error by excluding testimony that would have corroborated his 

testimony and defense.  To corroborate his testimony concerning 

the May 30 and June 27, 2009 flights, Respondent sought to admit 

the depositions of two pilots who had similar encounters with 

COSA gliders.  Respondent proffered that on separate occasions 

two other pilots, Michael Osborne and Wayne Sherman, experienced 

unannounced gliders in their flight path, which forced each of 

them to perform a go-around.  Tr. at 275.  We have long held law 

judges have significant discretion in overseeing testimony and 

evidence at hearings, and we typically review our law judges’ 

evidentiary rulings under an abuse of discretion standard, after 

a party can show that such a ruling prejudiced him or her.13  In 

                                                            
11 Administrator v. Ustad, NTSB Order No. EA-5578 at 8 (2011). 
 
12 Administrator v. Ricotta, NTSB Order No. EA-5519 (2010). 

13 Administrator v. Mize, NTSB Order No. EA-5579 at 7-8 (2011); 
see also, Administrator v. Giffin, NTSB Order No. EA-5390 at 12 
(2008) (citing Administrator v. Bennett, NTSB Order No. EA-5258 
(2006)).  We will not overturn a law judge’s evidentiary ruling 
unless we determine that the ruling was an abuse of discretion.  
See, e.g., Administrator v. Martz, NTSB Order No. EA-5352 



9 
 

 

this case we believe the law judge’s exclusion prejudiced 

respondent.  Statements from other pilots, who were forced to 

perform go-arounds when unexpectedly encountering COSA gliders, 

could have corroborated respondent’s testimony and affected the 

law judge’s credibility determinations on this issue.  We find 

the passage of time between the incidents detailed in the 

deposition transcripts and the incidents in question goes to the 

weight of the evidence, rather than its admissibility.  

Therefore, in this instance, we find the law judge abused his 

discretion in excluding this evidence.  On remand, the law judge 

should consider this excluded evidence and determine the weight 

to afford the evidence as it applies to respondent’s defense and 

its applicability, if any, to the resolution of whether 

respondent’s actions were inadvertent and not deliberate under 

ASRP. 

Lastly, the law judge found respondent operated L-39 in a 

manner inconsistent with the aircraft’s operating limitations.  

However, the law judge failed to make the necessary credibility 

                                                            
(..continued) 
(2008); Administrator v. Zink, NTSB Order No. EA-5262 (2006); 
Administrator v. Van Dyke, NTSB Order No. EA-4883 (2001); Lackey 
v. FAA, 386 Fed. Appx. 689, 2010 WL 2781583 (9th Cir. 2010).  
Cf. Administrator v. Ferguson, 352 Fed. Appx. 192, 2009 WL 
3747426 (9th Cir. 2009) (holding that law judge erred in 
curtailing the cross-examination of FAA witness, because the 
witness was central to the Administrator’s case and the ruling 
was therefore prejudicial). 
 



10 
 

 

determinations regarding this matter.  Inspector Garcia opined 

that respondent violated the L-39’s type certificate because 

respondent failed to exhibit the aircraft, as required by the 

experimental certificate for exhibition purposes.  Tr. at 199—

201.  Respondent testified, however, that he exhibited the L-39 

at three separate air shows.  Tr. at 242.  Respondent asserted 

these air shows fulfilled the requirement to exhibit the L-39.  

Additionally, respondent contends he was conducting proficiency 

flights on the dates in question, which were permissible under 

the aircraft’s type certificate.  By Inspector Garcia’s own 

admission, respondent could have undertaken the flights at issue 

for the purposes of maintaining proficiency, without violating 

14 C. F. R. § 91.319(a)(1).  Tr. at 198, 203.  Because this 

issue turns on conflicting testimony, we remand the case to the 

law judge for further explanation and clarification.  The law 

judge should make explicit credibility determinations regarding 

the conflicting testimony concerning whether respondent 

exhibited the aircraft as required by its type certificate.  

Likewise, even if the law judge finds respondent did not exhibit 

the aircraft as he testified, the law judge should determine if 

respondent was conducting proficiency flights in accordance with 

the aircraft’s type certificate.   
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 ACCORDINGLY, IT IS ORDERED THAT: 

This case is remanded to the law judge for further 

proceedings consistent with this opinion and order.   

 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and 
WEENER, Members of the Board, concurred in the above opinion and 
order. 
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