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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 28th day of July, 2011 
 
 
   __________________________________ 
                                     ) 
   J. RANDOLPH BABBITT,              ) 
   Administrator,                  ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
            )    Docket No. SE-18886 
        v.          ) 
             ) 
   JAMES H. GARST,       ) 
         ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 
  
 
 OPINION AND ORDER 
 

 Respondent, who proceeds pro se, appeals the oral initial 

decision of Administrative Law Judge Alfonso J. Montaño in this 

matter, issued following an evidentiary hearing held January 19 

and 20, 2011.1  By that decision, the law judge affirmed the 

                                                 
1 A copy of the initial decision, an excerpt from the hearing 
transcript, is attached. 
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Administrator’s complaint and ordered a 120-day suspension of 

respondent’s commercial pilot certificate, based on violations 

of 14 C.F.R. §§ 91.119(a)2 and 91.13(a).3  We deny respondent’s 

appeal. 

 The Administrator’s October 21, 2010, amended order, which 

served as the complaint before the law judge, alleged that, on 

June 19, 2009, respondent operated a Robinson R44-2 helicopter 

(hereinafter, “N8364Z”) over homes and businesses at a low 

altitude “in the Helen, Georgia, and/or Robertstown, Georgia, 

communities.”  Compl. at ¶ 2.  The complaint listed several 

names of people and one business over which respondent flew 

“between approximately 100—300 feet.”  Compl. at ¶ 4.  The 

complaint also alleged that, if the helicopter power unit failed 

during the low-altitude flight, respondent would not have been 

able to conduct an emergency landing without undue hazard to 

persons or property on the surface.  The complaint concluded 

with an allegation that, on June 29, 2009, during a White County 

                                                 
2 Title 14 C.F.R. § 91.119(a) provides as follows: 

Except when necessary for takeoff or landing, no 
person may operate an aircraft below the following 
altitudes: 

(a) Anywhere.  An altitude allowing, if a power 
unit fails, an emergency landing without undue 
hazard to persons or property on the surface. 

 
3 Section 91.13(a) prohibits careless or reckless operations so 
as to endanger the life or property of another. 
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commissioners’ work session, respondent stated, “[l]egally, we 

can fly a hundred feet over Mr. Greear’s house … and I did 

personally the day we opened up [in White County, Georgia,] to 

let the citizens know I’m here, I’m back, and I’m not going 

anywhere.”  Compl. at ¶ 7(a).4  The complaint also alleged 

respondent stated, “[i]f they’ll notice, once I left, I told my 

pilots, I said, you can’t do that.  I did it because I own it 

and I want to make a statement.  So now the pilots fly higher.”  

Compl. at ¶ 7(b). 

 Respondent appealed the Administrator’s order and the case 

proceeded to hearing, at which the Administrator called five 

eyewitnesses who all testified a helicopter flew less than 

200 feet over their property on June 19, 2009.  All eyewitnesses 

except one testified that the flights occurred in the evening.5  

                                                 
4 As explained below, testimony at the hearing indicated the 
citizens of White County were displeased with the helicopter 
operations over their properties. 

5 Phillip Shelby testified as follows: 

Q. Can you tell the Judge -- well, let me ask you 
this.  About what time during the day did that low 
flight take place? 

A. I don't recall the specific hours.  It seems like 
it was the majority of the day, starting before lunch 
and well into the afternoon. 

Tr. at 101.  On cross-examination, Mr. Shelby clarified that he 
did not recall what time of day he saw the aircraft on June 19, 
2009: 

Q.  … Now, Mr. Shelby, that aircraft didn’t arrive 
into the state of Georgia until after 4:00 in the 
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Four witnesses also testified they heard respondent admit at the 

June 29, 2009 commissioners’ meeting that he had flown the 

helicopter at a low altitude on June 19, 2009 over Helen and 

Robertstown, Georgia.  In addition, Mr. Shelby testified that 

respondent visited his house after the commissioners’ meeting, 

and apologized for the June 19, 2009 flights.  Mr. Shelby stated 

respondent attempted to reach out to the community at the 

commissioners’ meeting and by coming to his house, because 

respondent outlined his plans for further operation concerning 

his helicopter business, and indicated his pilots would no 

longer fly at such a low altitude near homes.  Tr. at 108—109. 

 Two FAA aviation safety inspectors also testified at the 

hearing.  Aviation safety inspector James Couch testified 

concerning autorotation,6 and stated the height-velocity curve 

                                                 
(..continued) 

afternoon.  How could you have seen that aircraft fly 
in the state of Georgia all day on the 19th of June? 

A. After a year and a half, I can’t honestly say 
what time flights started.  If you’re saying they 
didn’t start until 4:00, then that must be when they 
started. 

Tr. at 111—12. 

6 Inspector Couch described autorotation as a procedure in which 
a pilot can safely land a helicopter in the event of an engine 
failure.  Inspector Couch provided the following example: 

[T]he engine quits, so therefore the rotor is no 
longer being driven by the engine because it’s not 
working, and so the rotor turning and continuing to 
provide lift and control of the helicopter will be 
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from Robinson’s flight manual indicates an operator for a 

Robinson R44-2 should avoid flying below 400 feet.  Exh. A-11.  

Inspector Couch testified flying below 400 feet would prevent 

autorotation in the event of an engine failure.  Inspector Couch 

also identified the Robinson noise abatement procedure, which 

recommends flying always above 500 feet, preferably over 

1,000 feet.   

 In addition, aviation safety inspector Shane Pengelly 

testified he investigated the June 19, 2009 flights.  

Inspector Pengelly identified several complaint letters the FAA 

received from residents of Helen concerning the flights.7  

Inspector Pengelly opined that respondent violated §§ 91.119(a) 

                                                 
(..continued) 

dependent upon the aircraft descending, and air flow 
up and through the rotor system.  And it would 
continue to drive the rotor by the force of the air 
going through the rotor system. 

And then that would maintain the rotor RPM.  The 
aircraft is descending, and as it approaches the 
surface, the pilot will decelerate the aircraft by 
raising the nose, slowing the aircraft, and reducing 
the ground speed, airspeed, and then he would use the 
other flight control to cushion the landing, and using 
the rotor RPM and land the aircraft. 

Tr. at 190—91. 

7 The record indicates many residents of Helen opposed the 
operation of helicopters in their town.  Some residents pursued 
a writ of mandamus in local court prohibiting the helicopter 
operations.  Respondent allegedly operated N8364Z on June 19, 
2009 over the houses of many of the same residents who were 
involved in the local court case. 
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and 91.13(a), and summarized the aggravating factors he believed 

justified a 120-day suspension of respondent’s certificate.8 

 In response to the Administrator’s case, respondent 

testified on his own behalf.  Respondent asserted he did not fly 

N8364Z on June 19, 2009, and that the Administrator could not 

prove that he was in Georgia during the flights at issue.9  With 

regard to respondent’s statements at the commissioners’ meeting, 

in which he appeared to admit that he operated N8364Z in Helen 

and Robertstown on June 19, 2009, respondent testified that his 

statements were “not literally truthful” (tr. at 329), and that 

he said what he did in order to defend all helicopter operators 

in the area (tr. at 368).  Respondent also produced a copy of 

his logbook, which does not list an entry for June 19, 2009, as 

well as the aircraft log for N8364Z, which shows pilot 

Nicholas Scott, who works with respondent, flew the aircraft on 

June 19, 2009.  Finally, respondent asserted the FAA’s Atlanta 

Flight Standards District Office has an agenda to sabotage 

respondent’s helicopter business.  Respondent sought to 

                                                 
8 In his initial decision, the law judge mentioned respondent 
made numerous passes in the aircraft and used it as “an 
instrument to harass those individuals that opposed 
[respondent’s] helicopter business.”  Initial Decision at 428. 

9  Respondent indicated his intent to call a witness to verify he 
was not in Georgia at the time of the flights, but then 
voluntarily withdrew the witness, saying the testimony was not 
necessary. 
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introduce correspondence from Mr. Scott indicating this 

objective, but admitted he was not prepared to call Mr. Scott as 

a witness at the hearing. 

 The law judge issued an oral initial decision at the 

conclusion of the hearing, in which he affirmed the 

Administrator’s complaint.  The law judge provided a detailed 

summary of the evidence, and resolved the issue of whether 

respondent operated N8364Z over Helen and Robertstown on 

June 19, 2009 by finding respondent’s testimony lacked 

credibility.  The law judge stated the documents respondent 

produced showing N8364Z was on the border of South Carolina and 

Tennessee in early to mid afternoon on June 19, 2009, would have 

allowed sufficient time for respondent to fly the aircraft back 

to Helen and Robertstown for the low flights after 4:00 pm, as 

the witnesses testified.  The law judge stated the Administrator 

had proven by a preponderance of the evidence that respondent 

was the pilot on June 19, 2009, and the Administrator’s sanction 

of 120-day period of suspension was appropriate. 

 On appeal, respondent essentially attempts to refute the 

Administrator’s witnesses’ testimony.  Respondent asserts the 

Administrator did not prove he operated N8364Z, and that none of 

the Administrator’s witnesses identified the registration number 

of the aircraft, nor could they correctly describe the 

helicopter’s color, at the time of the flights.  Respondent 
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asserts Inspector Pengelly conducted an incomplete, half-hearted 

investigation because he did not visit the sites over which 

respondent allegedly flew N8364Z to determine whether respondent 

could have landed the aircraft had the engine failed, in 

accordance with the requirements of 14 C.F.R. § 91.119(a).  

Respondent also mentions that Inspector Couch conducted an 

investigation into the flights at issue and determined no 

violations occurred.  The Administrator disputes each of 

respondent’s arguments, and urges us to affirm the law judge’s 

decision. 

 We first note that we have long deferred to the credibility 

findings of law judges in the absence of a showing that such 

findings are arbitrary and capricious.10  The law judge’s 

resolution of the issues in this case required him to assess the 

credibility of respondent’s testimony, and he made credibility 

findings adverse to respondent.  The law judge supported his 

determinations with patent findings indicating he had sufficient 

rationale for determining respondent’s testimony——specifically, 

that respondent did not pilot N8364Z on June 19, 2009——was not 

credible. 

                                                 
10 See, e.g., Administrator v. Porco, NTSB Order No. EA-5591 at 
20 (2011);  Administrator v. Nickl, NTSB Order No. EA-5287 at 6 
(2007) (citing Administrator v. Kocsis, 4 NTSB 461, 465 n.23 
(1982); see also Administrator v. Smith, 5 NTSB 1560, 1563 
(1986); Administrator v. Sanders, 4 NTSB 1062 (1983)).   
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 Moreover, the evidence unequivocally shows the law judge’s 

determinations were not arbitrary, capricious, or contrary to 

the evidence.  One of respondent’s own exhibits shows N8364Z was 

in Helen, Georgia on June 19, 2009.  Exh. R-30.  In addition, 

the transcript from the June 29, 2009 commissioners’ meeting, 

which respondent produced as an exhibit, proves respondent 

stated he conducted the June 19, 2009 flights.  Exh. R-5. 

Respondent does not deny that he said, in reference to the 

June 19 flights, “I did it ‘cause I own it and I want to make a 

statement.”  Overall, the evidence strongly supports law judge’s 

determination that respondent’s testimony concerning the flights 

lacked credibility. 

 We also agree with the law judge’s disposition of 

respondent’s argument that he could have made an emergency 

landing without undue hazard or harm to anyone.  Inspector Couch 

provided persuasive testimony indicating the June 19 flights 

were almost certainly too low to perform a successful 

autorotation in the event of an engine failure.  Respondent 

appears to believe the standard of review for a § 91.119(a) 

violation is determining whether someone may die if they conduct 

an autorotation in the incorrect spectrum of the manufacturer’s 

height-velocity curve.  Instead, we have long held that, to 

prove a violation of § 91.119(a), the Administrator must show an 

emergency landing from the altitude at which a pilot flew 
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presented an unreasonable risk of harm to persons or property.11  

Based on the eyewitness testimony, the complaint letters several 

witnesses submitted to the FAA concerning the June 19 flights, 

and the testimony of Inspector Couch, we believe the 

Administrator fulfilled this standard. 

 Finally, to the extent respondent argues the FAA sent him 

correspondence establishing their investigation of the June 19 

flights did not indicate any violations occurred, we note 

respondent first submitted this correspondence with his appeal 

brief.  We previously have held we will not review such evidence, 

as it was not admitted at the hearing.12  In addition, the 

letters respondent provided were not addressed to respondent, 

but were sent to Mr. Scott and respondent’s company, Sevier 

County Choppers.  These letters were not addressed to respondent 

in his individual capacity, which is the basis for the case at 

hand. 

 ACCORDINGLY, IT IS ORDERED THAT: 

1. Respondent’s appeal is denied;  

                                                 
11 See, e.g., Administrator v. Michelson, 3 NTSB 3111, 3114 
(1980); see also Administrator v. Simmons, NTSB Order No. EA-
5535 at 11 (2010) (increasing sanction and stating, “[w]e have 
previously taken seriously a respondent’s failure to comply with 
the requirements of § 91.119); Administrator v. Jablon, NTSB 
Order No. EA-5460 at 12 (2009) (elaborating on meaning of “undue 
hazard” in § 91.119(a)). 

12 See, e.g., Administrator v. Eckstine, NTSB Order No. EA-4064 
at 2—3 (1994) (citing 49 C.F.R. § 821.50(c)). 
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2. The law judge’s initial decision is affirmed; and 

3. The 120-day suspension of respondent’s commercial 

pilot certificate shall begin 30 days after the service date 

indicated on this opinion and order.13 

 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, 
and WEENER, Members of the Board, concurred in the above opinion 
and order. 

                                                 
13 For the purpose of this order, respondent must physically 
surrender his certificate to a representative of the Federal 
Aviation Administration pursuant to 14 C.F.R. § 61.19(g). 
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