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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 2nd day of Novenber, 2001

In the matter of

DAVI D ANTONI O MARTI NEZ, Docket NA-39

Appel | ant .

N N N N N N N N N

OPI Nl ON AND ORDER

On Septenber 24, 2001, Administrative Law Judge WIliamE.
Fow er, Jr., served an order that declined to accept appellant’s
appeal from an energency order of the Adm nistrator revoking his
mechanic certificate.fl Because we find, as discussed bel ow, no
error in the law judge’'s determ nation that the appeal was
untimely under the Board' s Rules of Practice, appellant’s request
that we reverse the |aw judge’'s decision will be denied.E

The law judge’ s ruling fully recounts all of the rel evant

'A copy of the law judge's order is attached.
°The Adnministrator has filed a reply opposing the appeal .
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facts. Appellant’s counsel certified the 29'" of August, 2001,
as the date he had mail ed, and faxed, an appeal to the Board from
the Admnistrator’s order.EI In fact, the appeal appears to have
sinply been placed at an office IocationE]where Postal Service
personnel would eventually collect it on the foll ow ng day,
Thur sday, the 30th. Bef ore such a pickup occurred, however,
counsel’s | egal assistant, according to her affidavit, renoved
the mail, for both the Board and the Adm nistrator’s counsel,
fromthe bin, so that she could take it wwth her to Atl anta,
where she was traveling for personal reasons |ater that day, and
mail it fromthat |ocation. The appeal had to be filed by
Friday, August 31°, to be tinely. She clains to have deposited
st @

the appeal in a mailbox in Atlanta on the 3 The appeal to

the Board and the copy sent to the Adm nistrator bear a Tuesday,

3The certification al so specifies service by naiL on counsel
for the Administrator in Atlanta, Georgia, on the 29'"

“Al t hough counsel for appellant characterizes this |ocation

as having a “U. S. Mail bin,” it appears to have been no nore than
an open container for outgoing nail, not a | ocked U S. Post al
Service box fromwhich mail, once deposited, cannot be retrieved.

®The appeal was put in the bin “after the mail had al ready
been picked up for the day.” See the unsworn “Affidavit” of
Allison B. Price, a legal assistant enployed by appellant’s
counsel

®For reasons that are not given in her affidavit, the nmai
was apparently not deposited until after the |last pickup tinme on
the next day, the 31°. This fact is curious, given the |ega
assistant’s assertion that she renoved the mail fromthe office
binin Ft. Lauderdale, Florida, on the 30'", so that she coul d
speed its delivery to counsel for the Admnistrator in Atlanta.
In any event, since the mail was not deposited before the | ast
col l ection on Friday, the 31% (the deadline for timely filing of
the appeal) and Septenber 3'% was a Feder al holida¥, the earliest
t he appeal coul d be postmarked was Tuesday, the 4™ of Septenber.



Sept ember 4'" post mark.

The foregoing facts canme to |ight because the | aw judge, in
a tel ephone conference, questioned counsel for appellant as to
why the appeal was postnmarked six days after the date on the
certificate of service. The | aw j udge subsequently found, in
his witten order, that since the explanation provi ded by
appel l ant’ s counsel established that the certificate of service
was not accurate, the date of the postmark on the envel ope
contai ning the appeal was controlling on the issue of whether the
appeal had been filed on tinme, under Rule 7(a) of the Board' s
rules, 49 CF. R 821.7(a). As aresult, the appeal, late by four
days, was not accepted. W agree with the |aw judge’s
assessnent .

Al t hough the appellant does not argue that the |aw judge
m sread Rule 7(a), he suggests that, notw thstanding the evidence
that the appeal was taken out of the bin on the 30'" and carried
to Atlanta for mailing there, the |l aw judge m sapplied the rule
by finding the August 29'" certificate of service to be

Bl

inaccurate. We find no nmerit in appellant’s position. Even if

"Counse|l for the Adninistrator had called the | aw judge on
September 5'", after receiving a copy of the appeal, to find out
whet her the Board had received the original. Contrary to the
August 29'" certificate of service, neither counsel nor the Board
had received a facsimle copy of the appeal, a circunstance
counsel for appellant on appeal here has attributed to possible
mal function of his fax machine. The assertion of counsel for the
appel l ant that counsel for the Adm nistrator acted inproperly by
contacting the law judge is frivolous. Counsel for any party is
free to contact the Board for information on the status of a
matter. See Section 821. 60.

8Vuch of appellant’s brief is filled with extraneous
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we were to assune, for purposes of argunent, that placing the
appeal in the law office mail bin on the 29'" to be picked up

t he next day, anmpbunted to a mailing that constituted a filing of
t he appeal on the 29'"  the renoval of the envel opes the next
day, before they were actually collected by the Postal Service,
for redeposit at a later tinme, invalidated the certificate for

k]

the earlier date. A new certificate of service reflecting the

correct date that the appeal would be placed in the custody and
control of the U S. Postal Service should have been prepared.'i::I
In the absence of a certificate forthrightly so indicating, the
| aw judge properly determ ned that the postmark nust be used as
the filing date.

W also agree with the | aw judge that good cause for the
tardy filing was not established. The issue is not, as counsel
for appellant suggests, whether he was so busy with other |egal
work that his failure effectively to nonitor the activities of

(..continued)

argunent ati on concerning the tineliness of the Admnistrator’s
substantive charges. W have no occasion here to address such
argunent s.

®Moreover, we think the certificate woul d be inaccurate if
counsel knew when he placed the appeal in the office bin that the
Postal Service would not take possession of the nmail until the
next day.

The certificates of service attached to appellant’s appeal
brief and a supplenental brief filed a week | ater show additi onal
evi dence of a |ack of concern by counsel and his |egal assistant
for the accuracy of certifications for their mailings. Both
recite service on the 28" of July, 2000. These obvious errors
are all the nore remarkabl e, and disturbing, because they are
appended to docunents seeking to have us overturn the | aw judge’s
refusal to accept the certificate of service acconpanyi ng
appel l ant’ s appeal as dispositive on the issue of the tineliness
of the filing.
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his | egal staff should be excused."'_'l:| Appel l ant’ s counsel is
plainly responsible for the actions or om ssions of his
enpl oyees. Rather, the issue, assumng the truth of the
assertion that the appeal was put in the mail on the 31“,Ezis
sinply whether legal justification exists to excuse the failure
to ensure that a certificate of service attesting to that date
acconpani ed the appeal filed on appellant’s behalf. On that
poi nt, we have no hesitancy in holding that such justification is
not supplied by the possibility that the | egal assistant may have
| acked the know edge or training either to avoid invalidating the
first certificate of service or to create a correctly dated
replacenent for it.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The appeal is denied; and

2. The law judge’'s Septenber 24, 2001 order is affirned.
BLAKEY, Chairman, CARMODY, Vice Chairman, and HAMVERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.

1l ndeed, given counsel’s insistence that the certificate of
service for the appeal should not be considered inaccurate
despite the circunstances set forth in his assistant’s affidavit,
it is far fromclear to us that counsel would have instructed her
to handle the matter any differently, if she had bothered to ask
hi m whet her taking the appeal to Atlanta for mailing was
appropri ate.

2l'n the context of having participated in filing what coul d
reasonably be ternmed a fraudulent certificate of service, the
verity of the |legal assistant’s assertion that the appeal was
deposited in a mail box on the 31%, as opposed to on Saturday,
the 1%' or Sunday, the 2" when she was still in Atlanta, is open
to question.



