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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 23rd day of Septenber, 1999

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15284
V.

PETER DERKAZARI AN,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on
Sept enmber 2, 1998, follow ng an evidentiary hearing.' The |aw
judge, by that decision, affirmed the Adm nistrator’s order in
part, finding that respondent, anong other things, operated an

aircraft for hire on three flights when he did not have a

The initial decision is attached. Respondent filed a brief
on appeal and the Adm nistrator filed a reply.
7190



2
commercial pilot certificate. He found that respondent received
nei ther conpensation nor benefits for the flight, yet
neverthel ess determ ned that respondent violated sections 61.118,
135.243(b) (1), 135.293(a) and (b), and 135.299 of the
Federal Aviation Regulations (FAR), 14 CF.R Parts 61 and 135.
He al so concluded that the Adm ni strator had not proven a
violation of FAR section 91.13(a), 14 CF.R Part 91.% Finally,
the | aw judge reduced the sanction froma 365-day suspension of
respondent’s private pilot certificate to a 180-day suspension.?
As di scussed bel ow, we grant respondent’s appeal and dism ss the
conpl ai nt.

On August 30 and 31, 1996, the Friday and Saturday of a
Labor Day weekend, respondent operated his aircraft, a Piper
Lance, on three passenger-carrying flights between Wrcester,
Massachusetts and Bl ock Island, Rhode Island. He did this at the
request of John Keenan, who at that tinme was the aviation site
manager for Life Flight, an air nedical transportation service
operated by Rocky Mountain Helicopters fromthe University of
Massachusetts, Worcester.® Life Flight had two helicopters which
it operated as air anbul ances.

M. Keenan |earned | ate Friday afternoon that one of the

hel i copters had a nmechani cal problem and was grounded on Bl ock

°The pertinent sections of the regulations are reproduced in
t he attached appendi x.

3The Admini strator appeal ed no aspect of the |aw judge’s
deci si on.

‘M. Keenan is now an FAA Avi ation Safety |nspector.
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| sland. The only witness for the Admnistrator, he testified
that he then tried to arrange air transportation for his nmechanic
from Wrcester to Block Island.®> M. Keenan “nmade a coupl e of
calls around,” to find soneone to nake the trip, and intended to
enploy an air carrier certificated under Part 135 of the FAR
(Transcript (Tr.) at 16-17.) Because it was a holiday weekend,
he had difficulty finding anyone avail abl e.

Eventually, he called Arthur Arakelian, a |longtine
acquai nt ance who he believed held a Part 135 operating
certificate.® (Tr. at 18.) Although M. Keenan coul d not
remenber specifically whether they discussed price for the
flight, he stated that he could not imagine taking a flight
W thout getting a price quote in advance. (Tr. at 19.) He then
stated that, while M. Arakelian said he was not available to
conduct the flight hinself, he would nevertheless try to get
soneone to do it. That person turned out to be respondent.’

Respondent testified that he was a friend of Arthur

Ar akel i an. He stated that he advised M. Keenan in their initial

°I'n addition to the helicopter pilot, M. Keenan anticipated
that the flight physician and nurse woul d al so need
transportation back to Wrcester. As it happened, the doctor and
nurse returned by ot her neans.

®Apparent |y, although M. Arakelian was once a Part 135
operator, he no longer was at the tine of these flights.

"The recol l ections of M. Keenan and respondent differ over
when M. Keenan spoke to respondent and who initiated the call.
The | aw judge did not make a specific ruling on that issue and it
is not determnative to the outcone of the case. He found that
M. Keenan “ended up speaking with the respondent.” (Tr. at
141.)
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t el ephone conversation that, although he did not do charter
flights, he would take the flight.® (Tr. at 92.) He said he
also told M. Keenan that he woul d not take any noney for the
flight.® (Tr. at 93.) On Friday, respondent, operating his own
aircraft, flew the nmechanic to Block Island and back with the
pilot. The next norning, he brought M. Keenan and the nechanic
to Block Island to repair the helicopter. M. Keenan offered to

pay respondent for the aircraft fuel, but respondent declined.®

8 n describing his conversation with M. Keenan, respondent

stated, “I told himwe do not do charter flights. | said | would
just go over there and do it for him” (Tr. at 92.) Respondent
was never asked to clarify what he neant by “we.” He further
stated: “He had asked how nuch it would be, and | said I

woul dn’t take any noney.” (Tr. at 93.) According to respondent,
he agreed to help M. Keenan as a favor, not only because it was
for Life Flight, but because, “if it ever happened to ne, 1'd

want sonmebody to help ne.” (Tr. at 103, 106.)

It was reveal ed through respondent’s testinony that his
aircraft had once been owned by M. Arakelian. (Tr. at 108.)
However, no further details of the sale, including when that sale
took place, were elicited or offered into evidence.

Respondent testified that he has had a “service station”
(“garage”) in Wrcester for 32 years. (Tr. at 88.) The record
contains no additional information about the business other than
it is named “Pete’s Service.” Respondent also stated that he has
been flying since 1988 and has known M. Arakelian since then.
(Tr. at 91.)

M. Keenan did not refute this testinony.

YThis is according to respondent’s testinony and as found
by the |l aw judge. |In contrast, M. Keenan stated he did not
recall making an offer to respondent to pay for the fuel or
di scussing a flight fee wwth him but recalled respondent saying
there woul d be no charge and that he was doing it as a favor,
whi ch M. Keenan thought nmeant there would be no fee for ground
(waiting) tinme. (Tr. at 51-54.) Respondent further testified
t hat he has never received any conpensation (including paynent,
fuel, or credits) for these flights. (Tr. at 105.)
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M. Keenan received an invoice from M. Arakelian for $300
and paid it in Novenber 1996.'" However, as respondent testified
and the | aw judge found, the evidence did not support a finding
t hat respondent was paid or conpensated for the flights, or that
he expected to be paid or conpensated. The |aw judge further
found that the Admnistrator failed to prove respondent had been
rei nbursed for his fuel, and concluded that respondent did not
“hol d hinself out for conpensation or hire.” (Tr. at 139, 142.)
Nevert hel ess, the | aw judge determ ned that respondent was the
pilot-in-command (PIC) of a flight for hire and that he viol ated
the cited regulations (wth the exception of 91.13(a)).

After review of the record and briefs, we find that the | aw
judge’s conclusion is inconsistent wwth his factual findings. W
accept the |law judge’ s factual findings, as we see no reason, nor
have we been asked, to discount them

The Adm nistrator argues that the flights were “for hire,”
gi ven the circunstances under which they were arranged, and
respondent should have known they were commercial flights. For

support, she cites Adm nistrator v. Croy and R ch, NTSB EA-4306

at 3 (1994). In Coy, the PIC clained that he was giving the

"The invoice did not have respondent’s name on it. (Tr. at
32.) The Adm nistrator offered into evidence a cancel ed check
for $300, dated Novenber 4, 1996, made out to Arthur Arakelian,
and signed by John Keenan. (Exhibit A-1.) The invoice was not
produced at hearing. W do not have the benefit of M.
Arakelian’ s testinony regarding the flight arrangenents and the
$300 paynent .

M. Keenan testified that he would have been wlling to pay
bet ween $700 and $750 for the flights. (Tr. at 37, 47-48.)
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ot her respondent flight instruction and had no know edge of any
arrangenment with the passengers. He failed to ask questions of
t he passengers or the other respondent to ascertain why the
passengers were on the flight. |In that case, the Board concl uded
t hat he knew or should have known the flight was subject to Part
135.

The evidence in the instant case, on the other hand, does
not support a simlar finding. Respondent agreed to transport,
in his owm aircraft, Flight Line’s nmechanic in order to help the
air anbul ance service regain the use of one of its two
hel i copters during a busy holiday weekend. He testified, and the
| aw j udge found, that he advised M. Keenan the flight woul d not
be a charter and there would be no charge. He did not allow M.
Keenan to pay for fuel, and the evidence did not show that he was
ever reinbursed by anyone for the fuel he utilized. Further, no
evi dence was introduced to show that respondent expected any
return favor fromor sought to build goodw Il with M. Keenan
and there is no evidence to indicate that respondent worked in
any way for or wwth M. Arakelian. There is also no evidence to
i ndi cate that respondent knew or should have known that M.
Arakelian planned to charge M. Keenan for the flights. 1In
short, the evidence is insufficient to prove that the flights

were operated for conpensation or hire.*?

2G ven our disposition of the case, the “shared expense”
argunment need not be addressed.

The instant case al so may be di stinguished from
Adm ni strator v. Hagerty, NISB Order No. EA-3549 (1992), where
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ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is granted;

2. The initial decision, to the extent that it upheld the
Adm ni strator’s charges and i nposed a 180-day suspensi on of
respondent’s private pilot certificate, is reversed; and

3. The Adm nistrator’s conplaint is dismssed.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

the respondent was enpl oyed by the fixed-based operator who
arranged and billed for a passenger-carrying flight and that,
taken with the other facts of the case, |led the Board to concl ude
that the respondent knew or shoul d have known the “revenue nature

of the flight.” Even if that respondent thought the flight was
to be undertaken for “humanitarian” purposes, we thought he
shoul d have verified that wwth his enployer. 1d. at 4. The

facts in the instant case, as determned by the | aw judge, are
notably different. See text, supra.



61.118 Private_pil rivil n
3 I%n?tat|on:%%Rotoﬁnpconnaﬁﬁes and

Except as provided in paragraphs (a)
through (d) of this section, "a private
pilot“may not act as Pilot in conmand
of an aircraft that is carrying Pas-
sen%ers or property for conpenSation
or hire; nor may he, for compensation
or h|ﬁe, act as pilot in command of an
airceraft,

(a) Aprivate pilot may, for com
pensation or hire, act as pilot in com
mand of an aircraft in connection wth
any business or enployment if the
flight is only incidental”to that busi-
ness or enployment and the aircraft
does not carry passengers or property
for conpensation or hire

(b) A private pilot my share the op-
erating expenses of a flight with his
passengers, , , ,

(c) Aprivate pilot who is an aircraft
sal esman and who has at |east 200
hours of logged flight time may dem-
onstrate an aircraft in flight to a pro-
spective buyer. ,

(d) Aprivate pilot my act as pilot in
command of an aircraft’ used in a pas-
senger-carrying airlift sponsored by a
charitable organization, and for which
the passengerS make a donation to the
organization,if— o .

The sponsor of the airlift notifies
the FAA Flight Standards District Cf
fice having {ur|sd|ct|on over the area
concerned, “at least 7 days before the
flight, and furnishes any essential in-
forfation that the office requests

EZ) The flight is conducted from a
public airport adequate for the aircraft
used, or fromanother airport that has
been approved for the operation by an
FAA inspector;

(3% He has logged at least 200 hours of
f||g tting , _ ,

(4) No acrobatic or formation flights
are_conduct ed:; , ,
~(5) Each aircraft used is certificated
in the standard category and conplies
with the 100-hour inspection require-
ment of $91.409 of this chapter; and
(6) The flight is made under VFR dur-
ing the day
For the purpose of paragraph (d) of this
section, a “charitable organization”
means an organ|zat|on listed in Publi-
cation No. /8 of the Department of the
Treasury called the “Cunul ative List
of Organizations described in section
17020) of the Internal Revenue Code of
1954," asamended from tine to tine by
published supplenental [ists

APPENDIX

§135.243 Pilot in command qualifications

(b) Except as provided in paragraph
(a) of this section, no certificate ol der
MYy USe a person, nor may any person
serve, as pilot in command of an air-
craft under VFR unless that person—

(1) Holds at l|east a commercial pilot
certificate wth appropriate category
and class ratings and, 1f required, an
appropriate type rating for that air-
craft; and

§135.2?9 ﬁilot in command: Line
checks: Routes and airports

,ia) No certificate holder may use a
[lot, nor may any person Serve, as a
lot in command "of a flight unless,
ince the beginning of the 12th cal-
ndar month before that service, that
t has passed a flight check in one of
types of aircraft which that pilot is
|y. The flight check shall—
,$ 2 Be given by an approved check
pilof or by the Admnistrator;

(2) Consi'st of at least one flight over
one route segment; and

(3) Include takeoffs and |andings at
one or more reﬁresentat|ve airports. In
addition to the requirenments of this
paragraph, for a pilot authorized to
conduct | FR operations, at |east one
flight shall be flown over a civil air-
way, an approved off-airway route, or a
portion of ‘either of them

(b? The pilot who conducts the check
shal | determne whether the pilot being
checked sat|sfact0[|l¥,perforns the du-
ties and responsibilities of a pilot in
command in operations under this
Parth and shall so certify in the pilot
raining record

(cP,Each certificate holder shall es-
tablish in the manual required by
$135.21 a procedure which will ensure
that each pilot who has not flown over
aroute and into an airport within the
?recedLng 90 days will, before be%|nn|nﬁ
he flight, become famliar with al
available information required for the
safe operation of that flight.



§135.293 Initial and recurrent pilot
testing requirements

_ﬁa) No certificate hol der my use a
pilot, nor may any person serve as a
ok AL ShoREn"Tert5e "0 et P2
ice, that pilot has passed a witten or
oral test, given bK the Adm nistrator
or an authorized check pilot, on that
pilot’s knowedge in the follow ng
ar eas-

(1) The appropriate provisions of
Parts 61, 91, and 135 of this chapter and
he operations specifications and the
manual of the certificate hol der

(2) For each type of aircraft to be
flown by the pildt, the aircraft power-
p] ant,” major conponents and systens,
nagqr appl i ances, performance and op-
erating limtations, standard and
emergency operating procedures, and
the conténts of the,apProved Aircraft
FI|Pht Manual or equivalent, as appli-

cable;

3) For each type of aircraft
(bbbl e o A el
m ning conpliance with weigh
bal ance limtations for takeoff,
and en route operations; , ,
t(@ ¥¥QM|M w%u$ qhwrlwqg&

ion. ai ds appropriate e operation
or pilot mf&n%mﬁm,%nduﬁ g, When
applicable, instrunent approach facili-
ties and procedures; ,
53_ Air traffic coptrol B&ﬂocedures,_ in-
ing |FR procedures when applica-

to be
deter-
t and
andi ng

cl
ble; , , ,

(6) h@teoroloqy in general, including
the principles of frontal systems, icing
fog, thunderstorms, and w ndshear
and. if aﬂpropr|ate for the,ogeratLon of
the certificate holder, high altitude
weat her;

7) Procedures for—

1) Recognizing and avoi di ng severe
weat her _situations; ,
[1) Escaping from severe weather sit-
uations, in case of inadvertent encoun-
ters, including lowaltitude w ndshear
Femep that rotorcraft pilots are not

equired to be tested on escaping from
low-altitude wndshear); and

(i) Operating in or near thunder-
storns” (including best penetrating al-
tJtudes%, turbulent air F|nclud|n cl ear
air turbulence), icing, hail, and other
potential y hazardols neteorol ogica
condi tions: " and

APPENDIX

(8). New equi pment, procedures, or
techni ques, asappropriate.

ib) No certificate holder may use a
pilot, nor may any person serve as a
B||ot,_|n an¥ aircraft unless, since the
e?|nn|n of the 12th cal endar nonth
before that service, that pilot has
Passed a conpetency check %|ven by
he Admnistrator or an authorized
check pilot in that class of aircraft, if
sLngIe-enqlne airplane other than tur-
bojet, or that type of aircraft, if heli-
poFter, mul tiengined airplane, or turbo-
jet airplane, to determne the pilot’s
competence, in practical skills and
techn|?ues in that aircraft or class of
aircraft. The extent of the conpetency
check shall be determned. by fhe, Ad-
mnistrator or authorized check pilot
conducting the conpetency check. The
conpet ency check may include any of
the maneuvers and Rrocedures,cur-
rently required for the original issu-
ance 0f the particular pilot certificate
reQU|red for the operations authorized
and appropriate to the category, class
and type of aircraft involved. For the
purposes of this paragraph, type, as to
an airplane, means any one of a 8roup
of airplanes determned by the Admn-
istrator to have a simlar means of pro-
pul sion, the same manufacturer, and
no significantly different handling or

fIi%ht characteristics. For the purposes
of this paragraph, type, as to a heli-
copter, means a basi'c make and nmodel.



