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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued on March 5,
1993, following a 2-day evidentiary hearing.' The |aw judge
affirmed all egations of the Adm nistrator that respondent had

violated 14 C.F.R 91.119(d) and 91.13(a).? The |aw judge,

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.119(d) reads:
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however, reduced to 30 days the Adm nistrator's proposed 150-day
suspensi on of respondent's commercial pilot certificate. W deny
t he appeal .

Art and Marie Bellinghamown a parcel of land in Birkenfeld,
OR, part of which had in the past been used as a landing strip
and in nore recent years was used as pasture. Adjacent to the
| anding strip were two hangars. Respondent spoke with M.
Bel | i ngham concerning his use of a hangar to house his new
hel i copter, and obtained permssion to land at the site. W are
here concerned with the events of June 3, 1991, when respondent
apparently determned to land to investigate further his
potential use of the hangar.?

Al though, as we wll shortly discuss, there is considerable
di sagreenent in the testinony regarding the tinme of the incident
and respondent's involvenent init, it is undisputed that at sone
(..continued)

Except when necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes:

(d) Helicopters. Helicopters may be operated at |ess than
the m ninuns prescribed in paragraph (b) or (c) if the
operation is conducted w thout hazard to persons or property
on the surface. |In addition, each person operating a
helicopter shall conply with any routes or altitudes
specifically prescribed for helicopters by the

Adm ni strator.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3cur discussion does not reference numerous issues and
testinmony introduced by the parties nor does it decide questions
that are not critical to our analysis.
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time on June 3 respondent and co-pilot/student Brian Tolley flew
over Art Bellinghamis pasture and airstrip. Respondent

acknow edges that, on final approach to | and there, they noticed
that the helicopter had spooked two horses, horses they had not
noticed before. Accordingly, they imedi ately aborted the

| anding and left the area. Respondent did not thereafter see the
path(s) taken by the two horses. It is also undisputed that a
horse belonging to Art Bellingham s nephew Jeffrey and his wfe
Tam escaped fromthat pasture and was found running up the road.
The horse was agitated and had sone recent injuries.* The
horse's owners, who had not w tnessed the events, determ ned that
respondent had caused the injury to the horse, and filed a
conplaint with the FAA >

Briefly to sunmarize, the Adm ni strator contends that

respondent's |low flight caused two horses owned by the

Bel linghans to injure thenselves with one, inits fright,
breaki ng t hrough the pasture's barbed wire fence. According to
the Adm nistrator, respondent's attenpt to land at the airstrip
was premature, having failed thoroughly to reconnoiter the area.

Al so according to the Adm nistrator, while the respondent was

“The horse's physical and enotional state and nonetary val ue
are the subject of testinony so extensive that we will not
bel abor it here. Resolution of the degree of injury or changed
value is unnecessary to establish a violation of the cited
regul ati ons.

*The Bel | i nghans unsuccessful |y sought $69 in nedical fees
fromrespondent. The parties did not dispute the | aw judge's
repeated statenent that, apparently, had respondent paid the $69,
the Adm nistrator's conplaint would not have been brought.
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flying the base |l eg of his approach to the landing strip, he flew
too | ow over three other horses, one with a rider, 13 1/2 year-
old Charlynn Vickers, injuring two of the horses, including the
one she was riding and causing potential harmto her.

Respondent answers that he was in the area in the norning
only and that, because the general opinion was that the
helicopter flight that scared the horses did not occur until late
af t ernoon, he could not have been the party responsible for the
injury to the Bellinghams horse. He denied seeing either the
Vi ckers' horses or Charlynn Vickers.

Both the Adm ni strator and respondent offered nunerous
W tnesses and witten statenents of eyew tnesses. The
Adm nistrator's two key eyewi tnesses were Harold Vickers
(Charlynn's grandfather) and George Ri chardson, both nei ghbori ng
property owners.

M. Vickers testified that, on June 3, 1991, at about 4:00-
4:30 P.M, while he was watching Charlynn riding, a white (with
red and blue) helicopter flew directly overhead, as | ow as 20-25
feet.® The helicopter flew on towards the airstrip and he saw
horses in Art Bellingham's pasture run fromit. M. Vickers
testified that helicopter flights in the area were rare, and that
this was the only aircraft he heard or saw that day. He later
saw respondent's helicopter and identified it as the offending

aircraft. M. Vickers' granddaughter also testified to seeing a

®'t is undisputed that respondent's helicopter is white with
a horizontal red and blue stripe and a front plexiglas bubble.
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red and white helicopter with a "bubble" front, but had no
specific recollection of the tine.

M. Ceorge Ri chardson, another nei ghbor and eyew tness (and
Art Bellinghams brother-in-law) testified that he saw a
heli copter at 40-45 feet altitude appearing to make an approach
to land at the airstrip, but that it had scared sone horses in
the field, and the horses were running before it. According to
M. Richardson, the helicopter turned to avoid causing further
commotion and flewin the direction of the local store. The
| andscape prevented M. Richardson from seeing nore of the
hel i copter, but he saw the horses run onto the road towards the
nearby store and tavern where, according to the testinony (see
infra), one was captured.’

Al t hough he agreed with M. Vickers that these events
occurred at approxi mately 4:00,® M. Richardson recanted a
witten statenent made 1 week after the incident in which he
identified the helicopter using respondent's nunber and descri bed
it as white with red and blue.® At the hearing, respondent

expl ai ned that he had been given the aircraft's nunber, possibly

"Apparently, only one horse broke through the fence.

8 There was sone inconsistency between his hearing and
deposition testinony. At the hearing, he testified the tine of
the incident was shortly before 4:00. At his deposition, he
stated soneti me between 4:00 and 4:30. Tr. at 94, 104.

°At his deposition, M. Richardson described the helicopter
as silver with a maroon stripe, and although he testified |ater
in the deposition and at the hearing that he was al nost positive
about the color, he also said "I wasn't watching the helicopter
that great." Exhibit G 31 at 18.
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by Jeff Bellingham and had not seen it hinself, and m ght al so
have used a description sonmeone else gave him Despite his
earlier description fitting respondent's helicopter, at the
hearing M. Richardson insisted that the helicopter he saw was
silver and maroon, and with different features. He saw
respondent’'s helicopter approximately 1 nonth after the incident
and said it was not the one he had seen on June 3. He also
stated, contrary to M. Vickers' testinony, that helicopters were
not uncommon in the area.

Tam Bellinghamtestified next. She did not see any part of

t he i ncident.?'®

Al t hough she testified as to injuries one of her
horses sustained, and the horse's prior and subsequent val ue, her
nore pertinent testinony concerned devel opnents after that day
that led her to informthe FAA that it was respondent who caused
the injury to her horse.

Both the Adm ni strator and respondent proffered nore than a
dozen w tnesses, many of whomwere in the area of the tavern and
store when the horse appeared. Sharon Kaiser, who worked at the
store, remenbered seeing the horse, but could not recall exactly
when. Her shift began at 3:00 P.M Six nmen who were in the
tavern area when the horse appeared testified that this occurred

bet ween 2:30 and 3: 30, nost testifying that this happened shortly

after 3:00. Al who were asked the question denied having seen a

Not abl y, however, although M. Richardson testified that
Art Bel lingham had deni ed seeing a helicopter when he returned
home at approximately 4:00, Tam Bellinghamtestified that Marie
Bel | i ngham who arrived hone as the sane tinme as her husband,
told Tam that she had heard the helicopter. Tr. at 2009.
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helicopter at all.*

One witness, a friend of respondent's,
testified that he had heard a helicopter in the norning, and
noted that the local mll owned a burgundy and sil ver

2 These witnesses testified that the subject horse

hel i copter.?
had escaped the pasture before, had injured itself before, and
was hi gh-tenpered, suggesting that the horse's predi canent and
injuries were independent of any action by respondent.?®
Respondent testified that he and M. Tolley left his house
at approximately 9:30 AAM, trailered the helicopter to the take-
of f point, took off at approximtely 10:30, and were in the area
of the airstrip at approximately 11:30. Tr. at 767, 774-775.
The co-pilot's testinony is not substantially different. Tr. at
387, 398-399. Respondent testified that, after overflying the

horses, he flew the helicopter across the road and | anded in a

field some di stance behind the store.* Respondent introduced

On the other hand, in testinony that is inconsistent with
all other testinony, including respondent's, Elsie Ham I ton
testified that she saw a helicopter getting ready to | and near
the store while she was driving to work at the tavern near 11:00
A M

20n rebuttal, the Administrator introduced evidence to show
that the mll did not own that helicopter on the date in
guestion. Tr. at 914.

B3There was extended testinony on this point, and
consi derabl e testinony intended to i npeach the credibility of
vari ous W t nesses.

YThere is a great deal of discussion regarding where
respondent landed. In addition to Ms. Hamlton's testinony,
there is hearsay testinony from Sharon Kai ser that perhaps he
| anded al ongside the store. The testinony fromthe nmen at the
tavern woul d suggest that, if respondent |anded in the afternoon,
he did not do so close to the store, thus supporting his story
general ly.
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t el ephone records ostensibly to show that in the afternoon he was

> and his sister testified that she had

at hone on the phone,*
talked to himon the tel ephone at approximately 3:00 P.M (when
according to the Adm nistrator, he was flying). Respondent
recanted a statenent (Exhibit C41) witten in August 1991 t hat
he and M. Tolley were flying at about 1:00 P.M for 1 hour and
the incident occurred "at the end of our tinme," (i.e., at
approxi mately 2:00).

The | aw judge specifically rejected the hearing testinony of
M. Richardson altering his description of the helicopter. Tr.
at 957. He accepted the Vickers' testinony, but for the matter

® To set

of the tine, noting that both had only estimated it.*
the time of the flight, the I aw judge returned to respondent's
initial statement, concluding that the event occurred at
approximately 2:00 P.M, with the horse arriving at the tavern
approximately 1 hour later. In reaching his decision, the | aw
j udge noted that respondent had offered to pay the Bellinghans
t he $69 nedi cal expenses.

On appeal, respondent challenges the | aw judge's concl usions

regarding the tinme of the flight and the identification of the

helicopter, yet he offers no good reason to overturn these

>Respondent did not explain to the |law judge's satisfaction
a phone call fromthe house at 10:13 A M when, according to his
testinony, he had left with M. Tolley at approximately 9: 30.
Tr. at 811.

®The record shows that 4:00-4:30 was the usual post-school
day tinme Charlynn rode in the arena, but this was the first day
of summer vacation. Exhibit C 15.



9
findings. Admttedly, the initial decision is based on
circunstantial evidence, as no witness noticed the nunber of the
lowflying helicopter. But there is considerable evidence
supporting the | aw judge's deci sion.

Any decision in this case depends substantially on
credibility determ nations. There were 18 wi tnesses testifying
at the hearing. They were residents of the area who either saw a
rel evant portion of the unfolding events or thought they knew
sonmet hing about them and it is clear fromnerely reading the
record that sone witnesses were |less than conpletely neutral.
Birkenfeld is a small conmunity and it appears this incident has
caused consi derable division of loyalties. |In such
ci rcunstances, determning credibility is an especially difficult
but crucial task for which deference to the |aw judge's deci sion

is especially inportant, absent conpelling reason. Adm nistrator

v. Smith, 5 NISB 1560, 1563 (1987). No such reason has been
gi ven here.

None of the eyew tnesses actually |ooked at a watch. Wth
none of the witnesses on a strict schedule, and with recollection
not commtted to witing for sone tine, it is not unusual that
time estimates ultimately varied considerably. M. Vickers could
have | ost track of tinme, having been working on his tractor for
much of the day. M. Richardson's timng estimate i s based on
references to other events and appears too conpressed. See Tr.
at 94. See also Exhibit C 31 deposition at 23, which indicates

the incident occurred before 3: 30.
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In concluding that the 4-4:30 estimates were sonmewhat
m st aken, the law judge was able to credit nost of the other
evidence, i.e., respondent's earlier statenent that the horse
overflight occurred at approximtely 2:00, and all the testinony
that the horse appeared at the store at approxi mately 3:00, % and
produce a cohesive, reasonabl e account of events. Respondent's
t el ephone records do not prove that it was he and no other that
made the afternoon calls, nor nmust we reverse the |aw judge
because M. Toll ey seens to have had anot her appoi ntnment that
afternoon. As the |law judge noted, M. Tolley's equivocal and
nonspecific testinony is not a nodel of conpelling evidence.

As to the identification of the helicopter, respondent also
offers no good reason to overturn the |aw judge's finding,
including his rejection of M. Richardson's changed testi nony.
The law judge's credibility analysis is integral to that
rejection.'® Mreover, and despite the role Tani and Jeffrey
Bel | i ngham pl ayed in Messrs. Richardson and Vickers
identification of respondent and his helicopter, respondent
admtted he was flying in the imedi ate area, his testinony
regarding his landing pattern tracked that of Messrs. Vickers and
Ri chardson, and there is absolutely no evidence that there was

any helicopter other than respondent's in the area that day.

"Ms. Hamilton's testinony that she saw a helicopter at
approxi mately 11: 00 is somewhat vague (see Tr. at 676) and not
necessarily reliable, departing as it does even fromrespondent's
testinony at the hearing that he was not in the area until 11:30.

¥\W¢ note M. Richardson's lack of total confidence in his
recollections. Exhibit C 31 deposition at 22.
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Respondent argues it was error for the |l aw judge to find
that he shoul d have seen the Vickers' and Bellingham s horses.
Yet he does not denonstrate error in the |aw judge' s concl usion
that respondent failed to take sufficient precautions, based as
it is, in part, on M. Tolley's inability to recollect whether a
reconnoi ter pass was made and in the |aw judge's rejection of
respondent's protestations that sufficient reconnoitering was
done. Although we nay agree, in the abstract, that a pilot,
after having taken all possible precautions, should not be
faulted for spooking horses that suddenly appear out of tree
cover, this does not excuse respondent's failure to see Charlynn
Vickers in the riding arena.

Respondent al so clains, as a legal matter, that his conduct
is excused in 8 91.119's exception for takeoffs and | andings. He
has not made the required show ng, however, that it was
necessary, for this landing in a helicopter, to overfly the
Vi ckers' arena (which is considerably distant fromthe hangars)
at extrenmely low altitude. See Adnministrator's Reply at 34.%

Finally, respondent argues that it was error for the |aw
judge to deny respondent's notion to dismss for failure of the

Adm nistrator to nmake a prima facie case. Respondent's argunent,

however, is prem sed on his version of the facts, a version

di sputed by the Adm nistrator's w tnesses, and a version

The Administrator also points out that, to qualify for the
exception, it nust be shown that the landing site is appropriate.
Adm ni strator v. Harrington, NTSB Order No. EA-3767 (1993).
Respondent admtted that he woul d not have attenpted the | anding
had he known there were horses in the pasture. Tr. at 849.
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ultimately rejected by the | aw judge despite his initial

m sgi vings. The |law judge not only considered the oral argunents

of counsel

, but a nore thorough and detailed witten notion and

reply. W find no abuse of discretion in his denial of the

nmotion to disn ss.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1
2.

Respondent' s appeal is denied; and

The 30-day suspension of respondent's commercial pilot

certificate shall begin 30 days fromthe date of service of this

order . 2°

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of

t he Boar d,

concurred in the above opinion and order.

20For
surrender

t he purposes of this order, respondent nust physically
his certificate to an appropriate representative of the

FAA pursuant to FAR 8 61.19(f).



