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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Joyce Capps issued at the concl usion of
an evidentiary hearing held in this matter on January 6, 1992.°
In that decision, the |aw judge affirned an order of the
Adm ni strator revoking respondent's first class airmn nedi cal

certificate and his commercial pilot certificate based on his

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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fal se statenents on four applications for airmn nedica
certification, in violation of 14 C.F.R 67.20(a)(1).°?

Respondent argues on appeal that the Admnistrator failed to
prove two of the elenents of intentional falsification,
specifically materiality and know edge.® He al so asserts
essentially that the |aw judge prejudged the case before hearing
t he evidence. As discussed below, we find no nerit to
respondent’'s appeal, and we affirmthe initial decision.

It is undisputed that on four applications for airman
nmedi cal certification (submtted in 1984, 1985, 1987, and 1988),
respondent checked "no" in response to question 21v on that form
whi ch asks whet her the applicant has ever had a "record of

traffic convictions,” when in fact respondent’'s Florida driving
record reflected ten such convictions between 1983 and 1986.
(Exhibits A-1 and A-3.) Three of those traffic convictions (in
1983, 1984, and 1986) were for driving while intoxicated (DW).
Nor, despite respondent's assertions to the contrary in his

appeal brief, can there be any real dispute as to the materiality

of the information sought in question 21v. Administrator v.

? Section 67.20(a)(1) provides as follows:

8 67.20 Applications, certificates, |ogbooks, reports, and
records: Falsification, reproduction, or alteration.

(a) No person may neke or cause to be made --
(1) Any fraudulent or intentionally false statenent on any
application for a nedical certificate under this part.

* The el enents of intentional falsification are 1) a fal se
statenent, 2) in reference to a material fact, 3) made with
know edge of its falsity. Hart v. Mlucas, 535 F.2d 516, 519
(9th CGr. 1976).
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Krings, NTSB Order No. EA-3908 at 5 (1993) (materiality is
established by virtue of the fact that the information was
specifically sought in a formused by the Admnistrator to
determ ne an applicant's qualifications to hold an airman nedi cal
certificate)."*

Thus, the elenents of falsity and materiality are
established in this case, and the only remaining factual issue is
whet her respondent had actual know edge that he was making fal se
statenents on his nedical applications. Respondent argues that
the Adm nistrator presented no direct evidence, and insufficient
circunstantial evidence, to establish that respondent had act ual
know edge of the falsity. However, we have already held that a
fal sel y-answered nedi cal application itself constitutes

sufficient circunstantial proof of a respondent's intent to

falsify. Admnistrator v. Juliao, NISB Order No. EA-3087 (1990)
(1f law judge rejects respondent’'s explanation of false answers,
medi cal application with incorrect answers constitutes

circunstantial proof of intent to falsify).

4

In addition, there was testinony in this case on the issue
of materiality fromthe FAA s Regional Flight Surgeon which
established that DW convictions can indicate drug or al cohol
problens, and nultiple traffic convictions in general m ght

i ndi cate psychol ogi cal trouble of sonme sort. (Tr. 91.) The

Regi onal Flight Surgeon testified that if respondent had
truthfully disclosed his record of traffic convictions his
application would nost certainly have been deferred by the

avi ation medi cal exam ner to the FAA for further eval uation.

(Tr. 92, 101, 105.)

We note also that at several points during the hearing both
respondent and his trial attorney conceded the materiality of the
i nformati on sought in question 21v. (Tr. 9, 88, 113, 132, 173.)

Respondent is not being represented in this appeal by the
attorney who appeared at the hearing.
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At the hearing, respondent attenpted to justify his
incorrect answers by claimng that he did not pay close attention

to the nmedical history section of the form but sinply checked

no" to everything because he felt he was in generally good
health. (Tr. 123-4, 145, 161, 152-3.) However, respondent al so
testified, in apparent contradiction to his position that he did
not read the question, that he thought the formwas vague and

m sl eadi ng and he did not understand what question 21v was asking
of him (Tr. 127, 133, 157.) The |law judge rejected as

i ncredi ble respondent's claimthat he did not read the form
stating "I don't buy the story from. . . [r]espondent that he
didn't read it or anything like that." (Tr. 186.) She al so
inplicitly rejected his alternate position that he did not
understand the question, noting that respondent was an
“intelligent individual”™ with many years of experience in the
aviation industry, and that, in her judgnment, there was nothing
conplicated or vague about the form (Tr. 180, 184-5.) Since
such credibility judgnents are in the exclusive province of the

| aw judge unl ess they are nmade in an arbitrary or capricious
manner or inconsistent with the overwhel m ng wei ght of the

evi dence’ (factors not present here), we will not disturb them
Respondent al so argues that a finding of actual know edge is

precluded in this case due to United States v Manapat, 928 F. 2d

1097 (11th Cr. 1991), which held, in a 2 to 1 decision, that the

* Administrator v. Smith, 5 NTSB 1563 (1986); Admi nistrator
v. Blossom NTSB Order No. EA-3081 at 4 (1990).
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question here at issue (question 21v) was so fundanentally
anbi guous as to preclude a conviction under 18 U . S.C. 8§ 1001 as a
matter of |law. However, we have al ready expressed our
di sagreenent with the majority's conclusion in that case, and
indicated that in our view the questions relating to traffic
convi ctions and other convictions are not confusing in any
respect that would |ikely cause persons of ordinary intelligence
to entertain any genuine doubt as to their neaning.

Adm nistrator v. Barghel ane and Sue, NTSB Order No. EA-3430

(1991). W further stated that we do not consider the holding in
Manapat to be controlling in our certificate proceedings, and we
W ll continue to rely on our law judge's determnations as to
whet her a particular respondent’'s fal se answer in response to
t hose questions was deliberate or intended to deceive. 1d.°

In sum it is clear fromthe record that the |aw judge's
conclusion that the Adm nistrator proved all of the el enents of
intentional falsification is supported by sufficient evidence in
the record. (Tr. 188.)

As for respondent's final argunent, that the | aw judge
prejudged his case prior to hearing the evidence, we see no

evi dence of such prejudgnent in this record. Even though, as

6

I n upholding a certificate revocation based in part on a
charge of intentional falsification, the Ninth Crcuit has
recently recognized (as the Manapat majority itself pointed out)
t hat Manapat speaks only to crimnal prosecutions, and does not
preclude certificate actions, such as this one, based on an
applicant's fal se statenents on an application for nedical
certification. Sue v. NISB, No. 93-70456, slip op. at 5 (9th
Cr. Sept. 20, 1993).
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respondent points out, the | aw judge nade reference to the fact
t hat she has adjudi cated nunmerous ot her cases of this nature, we
are satisfied that respondent received a fair hearing and that
the law judge's decision in this case was properly based on the

evidence in this case.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The revocation of respondent's airman nedical certificate and
pilot certificate shall commence 30 days after the service of

this opinion and order.’

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.
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For the purpose of this opinion and order, respondent nust
physically surrender his certificates to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



